Google 


This  is  a  digital  copy  of  a  book  lhal  w;ls  preserved  for  general  ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  pari  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  thai  was  never  subject 

to  copy  right  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  dillicull  lo  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  lo  a  library  and  linally  lo  you. 

Usage  guidelines 

Google  is  proud  lo  partner  with  libraries  lo  digili/e  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  lo  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  panics,  including  placing  Icchnical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  n  on -commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  thai  you  use  these  files  for 
personal,  non -commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  lo  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  lile  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use.  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  slill  in  copyright  varies  from  country  lo  country,  and  we  can'l  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  lexl  of  1 1  us  book  on  I  lie  web 
al|_-.:. :.-.-::  /  /  books  .  qooqle  .  com/| 


11 


EY  GENERAL,  INDUSTRIAL  COMMISSION,  STATE  BANKING  DE- 
•ARTMENT,  TAX  COMMISSION,  BUREAU  OF  INSPECTION  AND 
SUPERVISION  OF  PUBLIC  OFFICES,  INSURANCE  DEPART- 
MENT, STATE  HIGHWAY  DEPARTMENT,  ETC. 


and 


SUBJECTS  OF  LEGISLATION,  WHEN  THEY  SHALL  PROVE 
OF  INTEREST  TO  OUR  SUBSCRIBERS 


VOLUME,  XIV 


COLUMBUS 
THE  NEMAR  PUBLISHING  COMPANY,  PUBLISHERS 

1921 


3/9.  c 

QtiJLo 


INDEX 


ATTORNEY  GENERAL 


SECTIONS  OF  GENERAL  CODE  CONSTRUED: 

Section        Page 

11  76 

34  76 

154-37  532 

154-40  532 

330-3  538 

486-10  14 

501  277 

606  276 

614-2a  277 

710-37  634 

710-150  636 

1201  584 

1203  341 

1214 506 

1214-1  ...; 583 

1217  507 

1261-40  586 

1273  _ 233 

1288  233 

1295-28  233 

1295-34  234 

1541  82 

1543  82 

1548  84 

1549  to  1553 85 

1550  84 

1579-229  i..  625 

1604-4  484 

1654  34 

1659  35 

1681  35 

1682  34 

1692  82 

1693  82 

1817  to  1820 402 

1950  403 

2169  347 

2170  348 

2251-1  488 

2296  416 

2314  •..; 530 

2434  492 

2435  492 

2491  351 

2530  186 

2559  320 

2588-2588-1  602 

2589  602 

2630  186 


Section 
2640  

Page 

....  80 

2658  

....  204 

2665  

....  205 

2689  

....  80 

2715-2716 
2723  

559 
....  559 

2735  

....  559 

2736  

....  427 

2874  _ 

2883  

37 
....  37 

2917  

....  208 

2980-2980-1 
3104-3105 
3295  

107 

490 

....  157 

3296-44  

3298-15e 
3298-15  et  seq 

3298-44  

3320-3321 

3324 

3371-1  

3373  

158 
157 
157 
157 
565 
566 
321 
....  322 

3495  

....  154 

3922-3923 
3940  

540 
....  157 

3956  to  3958 

4193-1  

4295-4296 
4450  

375 

333 

561 

....  38 

4514  

....  541 

4517  

....  540 

4577  

....  483 

4679  

....  467 

4688 

4749  

467 
....  303 

4756  

....  302 

4795  

....  627 

4821  

....  12 

4870  

....  297 

4875  

....  627 

4895-4896 
4942  

628 
....  296 

4946-4947 
5043  

296 
....  12 

5326  

....  427 

5331-5332 

5343  

630 
...  67 

5348-2  

...  17 

5349-14  

...  631 

Section        Page 

5372-4  160 

5373-5374  511 

5374-1 511 

5381  328 

6411  449 

5412  330 

5426-5427  478 

5517  477 

6548  373 

5560  397 

5562-5563  397 

5597  553 

5601  554 

5609  to  5611 554 

5614  _ 443 

5624-10  450 

5627  186 

5649-3b  77 

5649-3c  77 

5649-4  7 

5649-5  7 

5649-5a  7 

5654  39 

5«56  7,421 

5658  7 

5671  398 

5678-5679  398 

5694  203 

5696  203 

5697  205 

5698  205 

5718  399 

6896-30  41 

5902  551 

5908  64 

5910  63 

5910  63 

6261  235 

6290  463 

6294-1  224 

6298  464 

6301  464 

6602-1  to  6602-13  177 

6859-3 341 

6911  424 

6926  341 

7198  210 

7200  20,210 

7201  321 


MAY  2  8  1935 


INDEX 


III 


Section  Page 

7604  to  7606 564 

7608   564 

7610-1    7 

7620   451 

7622-3    451 

7645   578 

7690  466 

7691    469 

7702-7703    466 

7705   469 

7709   356 

7710    354 

7713    579 

7838    209 

7896    41 


Section  Page 

7896-1  41-129 

7896-2    41 

7896-22    41 

7896-26   41 

7896-28    136 

7896-29   134 

7896-30    44 

7896-31    134 

7896-33    134 

7896-42c    44 

7896-44  133-419 

7896-49    421 

7896-55    415 

9662   281 

9675    325 


Section  Page 

10636-1    55 

10636-2    55 

10636-3   55 

11605   37 

11606    37 

11607    37 

12372    484 

12626    481 

12680-1    516 

12683    616 

13422    482 

13423    87 

13606   :.  346 

13711    394 


SECTIONS  OF  CONSTITUTION  CONSTRUED: 


Page. 


Article    2,  Section  20  486 

Article    4,  Section     2  -. 353 

Article    4.  Section     7   i 484 

Article    4,  Section   14 485 

2  .. 306 

5 588 

2 319 

3  _ - 184,375 

4 183,376 

5 1 183 

6  376 


Article  12,  Section 
Article  12,  Section 
Article  17,  Section 
Article  18,  Section 
Article  18,  Section 
Article  18,  Section 
Article  18,  Section 


IV  INDEX 

SUBJECT  INDEX 

ABSENTEES: 

Estates  of,  right  to  legislate  as  to,  protection  of  absentee 55 

AGRICULTURE,  DEPARTMENT  OF 

Costs  in  cases  under  Sec.  13423 — duty  of  officers  same  even  if  costs 
not  chargeable  87 

AUTOMOBILES— See  Motor  Vehicles. 

BANKS: 

Depository,  Bonds  market  value  less  than  par  accepted  as  security 538 

Municipality  may  employ,  as  agent  to  collect  water  and  light  charges, 

may  be  compensated  by.— ~ 374 

National — Sec.  710-37  not  applicable  to — Sec.  710-150  is  applicable — 

if  doing  trust  business  ~ 634 

National,  subject  to  provisions  of  inheritance  tax  laws 17 

"Officers"  does  not  include  cashier,  manager  or  owner  of 449 

Stock  of,  valuation  for  taxation — non-taxable  securities  not  detuctible..  330 

BUILDING  AND  LOAN  COMPANIES: 

Mortgage  on  99  year  lease,  not  obligation  secured  by  real  estate 281 

Stock  deposits  when  considered  as  money  or  credits  for  taxation 325 

CEMETERIES:      ' 

Trustees  of  union,  responsible  for  funds,  proper  custodian  of. 331 

CHILDREN'S  HOMES: 

May  purchase  truck  for  Superintendent. 489 

CIGARETTE  LAW: 

Fines  under — how  distributed  .. 515 

Penalty  for  non-payment — as  to  general  taxes — not  applicable 551 

CIVIL  SERVICE: 

Surgeons  in  Medical  Department  a  soldier,  on  eligible  list  without  ex- 
amination     14 

CLERK  HIRE: 

Allowance  for,  Commissioners  to  act  on  emergency,  right  of  appeal 107 

Surveyors  office,  allowed  by  Commissioners  from  earnings — fees  from 
state  highway  department — not  earnings  of  office _ 575 

CORPORATIONS: 

Taxation — mistake     in     listing — how     corrected — surplus  excluded — 
burden  on  tax  payers  to  show  mistake 552 

COUNTY: 

Auditors — term  extended,  new  Commission  not  required 319 

Bonds,  may  issue  to  repair  court  house,  etc - 491 

Children  home,  may  purchase  truck  for  use  of 489 

Clerk  hire,  commissioners  to  act  on  emergency,  right  of  appeal 107 

Commissioners  cannot  borrow  money  at  rate  higher  than  o% 162 

Commissioners  cannot  construct  switch  19 

Commissioner  may  act  as  street  inspector  in  village 163 

Commissioners  to  use  discretion  in  allowing  election  expenses 12 

Depository — who  custodian  of  securities 558 

Highways  inter-county  or  main  market  in  city,  authority  to  repair  un- 
der Section  6926,  also  outside  city—- consent  of  state  highway 

commissioner    ;»..  341 

Highways — request  by  county  for  improvement — county  to  provide 

additional  right  of  way — not  part  of  cost. 582 

Highways,  share  of  assessment  and  of  township  fixed — bonds  issued 

no  authority  to  change  505 

Poor,  levy  under  Sec.  2630,  within  tax  limitation - 186 


INDEX  V 

Repair  of  trucks  etc.  may  rent  building  for,  employ  mechanic— on 

highways  by  surveyor — how  paid  for 227 

Sewer  district,  cannot  establish  in  municipality,  nor  maintain  therein 
unless  constructed  prior  to  annexation  to,  or  creation  of,  mu- 
nicipality    177 

Surveyor — clerk  hire  allowed  by  commissioners — fees  from  state  high- 
way— not  earnings  of  office  _ 575 

Treasurer  accepting  Canadian  money  must  bear  loss  of  depreciation....  426 

COURTS: 

Judge  of  combined  common  pleas  and  probate  courts  not  entitled  to 
special  fees  in  inheritance  tax  case 484 

Stenographer,  compensation  from  treasury,  services  covered — when 
not  taxed  as  costs  84 

CRIMINAL  LAW: 

Cigarette  License  Law — fines  under — how  distributed 515 

Convicted  prisoner,  under  parole,  leaves  state— a  fugitive  from  jus- 
tice— subject  to  extradition 346 

Mayor  finding  accused  guilty — duty  to  pronounce  judgment—cannot 
suspend  or  remit  fine — may  suspend  imprisonment,  and  grant  time 

to  pay  fine — act  before  execution  of  sentence 392 

Mayor — not  financially  responsible  for  error  in  judgment 392 

Officers  required  to  act,  even  though  costs  not  payable  from  treasury..     87 
Offenses  under  Sees.  12603  to  12626-1  misdemeanors — mayor  and  po- 
lice judge  have  final  jurisdiction  481 

Parole  violator — extradited  on  another  charge — costs  and  expenses 

paid  by  county  and  state  346 

Parole  violator,  returned — officer  entitled  to  mileage  and  expenses — 

payable   by   state — fund 346 

Suspension  of  fine — power  of  mayor  to — defendant  cannot  be  required 

to  pay  another  party  _ 392 

DEPOSITORY: 

Bonds,  market  value  less  than  par,  accepted  as  security 538 

Securities  hypothecated,  who  custodian  of 558 

ELECTIONS: 

Expenses:  Board  and  commissioners  to  exercise  discretion,  when  paid 
— automobile  for  clerk  and  members  not  proper. 12 

Registration,  council  may  provide  in  cities  less  than  11,800,  general, 

only  in  presidential  years,  time  and  manner  of 296 

Registration,  in  what  cities  quadrennial — first  under  new  census,  ad- 
ditional compensation  of  board  and  employes  297 

Returns,  bringing  in,  what  proper  expense,  automobile  not  proper 12 

GENERAL  ASSEMBLY: 

Absentees,  right  to  legislate  as  to  estates  of 55 

FOREIGN  MONEY: 

Accepted  by  treasurer,  must  bear  loss 426 

HEALTH  BOARD  OF: 

Fund — how  divided — general  not  itemized 585 

Levy  under  Sec.  4450,  use  of  for  epidemic  only,  balance  to  sinking 
m  fund,  when  council  may  act  under  Section  4450 38 

HIGHWAYS: 

Assessment  share  and  township  share  fixed — bonds  issued — no  author- 
ity to  change  505 

Bids  on  several  types  of  improvements — surveyor  and  commissioners 
to  agree  on  type — commissioners  to  determine  lowest  bidder — may 
ask  opinion  of  surveyor 423 

Inter-county  and  main  market — authority  of  county  to  repair  with  levy 

under  Sec.  6926 — consent  of  state  highway  commissioners 341 


VI  INDEX 

Repair  of  trucks,  commissioners  may  grant  authority  to  surveyor  to 
employ  mechanic — paid  from  maintenance  fund. .. 227 

Right  of  way,  additional — County  to  provide  when  improvement  re- 
quested by — not  part  of  cost 682 

Road  machinery — purchase  by  township,  approval  of  surveyor,  when 
of  commissioners   321 

INSURANCE: 

Non-resident,  not  admitted  to  state  hospitals,  where  insanity  occurred 
outside   state 401 

INTEREST: 

Rate  on  public  loan  not  to  exceed  6% 162 

JUVENILE  COURT: 

Delinquents  sent  to  industrial  school,  costs  paid  by  county — also  when 
bound  over  by  justice  of  peace  34 

Records — what  constitutes  34 

LEGAL  ADVERTISEMENTS: 

"Circulation"  defined,  applied' 235 

LIFE  INSURANCE: 

Loan  on  policy — not  a  credit  of  holder — not  taxable 609 

MAYOR: 

Not  financially  responsible  for  error  in  judgment 392 

MORTGAGE  COMPANY: 

Not  merchants  under  tax  laws 328 

MOTOR  VEHICLES: 

Dealers  license  only  use,  for  sale  or  lease 463 

Registration  fees,  no  authority  for  refund,  or  rebates,  in  taking  new 
certificate    224 

Trailer  must  have  two  number  plates - 463 

MUNICIPAL  CORPORATIONS: 

Annexation,  of  territory  does  not  change  boundary  of  township 605 

Assessment  for  street,  liability  of  township  for 344 

Banks  may  be  designated  as  agent  to  collect  water  and  light  charges — 

may  compensate  for 374 

Child  of  indigent  parents,  duty  to  bury 154 

County  commissioner  may  act  as  street  inspector  in  village 163 

Depository,  securities  hypothecated,  who  custodian  of 558 

Registration  of  electors,  under  new  census,  right  of  council  to  provide..  296 
Sewer  district,  county  cannot  construct  within,  or  maintain  therein 

unless  constructed  prior  to  annexation .•. 177 

Sinking  fund  trustees,  cannot  sell  securities  to  purchase  bonds  of- 
fered by  municipality  539 

OFFICES: 

Criminal  bailiff  and  court  constable  compatible 81 

County  treasurer  and  township  clerk  or  clerk — treasurer  of  school 

board  incompatible  x 76 

Member  board  of  elections  and  deputy  clerk  of  board — incompatible....  625 
Member  board  of  elections  or  clerk  and  municipal  judge  compatible — 

except  when  physically  impossible  to  perform  duties 625 

PARTITION  FENCES: 

Township  trustees,  to  consider  circumstances,  apportion  expenses  of....    63 

PHYSICIANS: 

Osteopath  may  do  work  of  refraction. 232 


INDEX  VII 

POOR: 

Burial  of  child  of  indigent  parent,  municipality  to  provide  for  resi- 

idents   - 164 

Tax  levy  under  Sec.  2630,  within  limitations 186 

PROSECUTING  ATTORNEY: 

Delinquent  taxes,  duty  to  render  legal  aid  in  collection  of 203 

Legal  Adviser  of  village  school  district  becoming  city  by  proclamation 
of  secretary  of  state,  until  city  officials  elected. 209 

PROBATE  JUDGE: 

Inheritance  tax — fees  in — what  chargeable,  amended  statute 535 

PUBLIC  UTILITIES: 

Assessment  for  expenses  of  commission,  when  levied,  for  what  year, 
receipts  considered,  where  one  company  purchases  another — 
corporation  must  be  in  existence 276 

Valuation  for  taxation — right  of  tax  commission — to  make  correction 
in 477 

SCHOOLS: 

Bonds — may  issue  for  funding  obligations  without  vote  of  people........      7 

Books,  selection  limited  to  those  filed  with  state  text  book  commisssion 

not  of  those  not  relisted  354 

County  board  assuming  charge  of  local  schools,  expenses  of,  charge 

against  funds,  duty  of  local  board  to  raise  funds 7 

Course  of  study — board  may  direct  superintendent  to  formulate 577 

Depository — who  custodian  of  bonds  hypothecated  as  security 558 

Examination  questions — final — board    may   direct    superintendent   to 

formulate — based  upon  text  tooks  used 577 

Exempted  village  district,  superintendent  term  of. 466 

Lighting  of  building,  part  of  equipment — may  contract  for  current- 
pay  connection  fee  451 

Principal — additional  compensation  based  on  attendance — valid 588 

Property,  sale  at  public  auction,  may  reject  all  bids 302 

Rules  and  regulations — board  may  adopt 577 

Tax  levy — for  focal  schools — 3  mills 7 

Teachers  retirement  fund — final  average  defined,  how  computed  when 

teacher  out  of  service — what  to  be  taken  into  consideration 129 

Teachers  retirement  fund,  service  in  private  school,  credit  for,  service 

in  another  state 41 

Teachers  retirement  system — board  failing  to  levy  for— cannot  trans- 
fer funds  to  meet — except  on  application  to  common  pleas  court 
— tuition  or  contingent  fund — now  may  be  used — valid  obliga- 
tion— may  issue  bonds  for 414 

Text  books — how  adopted — must  provide  a  graded  course — approved 

by  superintendent  of  public  instruction 577 

Village  district  becoming  city,  prosecuting  attorney  legal  adviser  unto 
city  officials  elected,  teachers  certificates  valid  until  city  examiners 
provided  209 

STATE  BUILDING: 

Department  of  public  welfare — when  contract  and  bidding  required — 

non-competitive  contract — approved  by  what  departments 528 

Educational  fund — competitive  bidding,  when  required 528 

STATE  TREASURER: 

Bonds,  market  value  less  than  par,  may  accept  as  security  from  de- 
pository   - 583 

TAXES  AND  TAXATION: 

Appraisers  to  assist  auditor — paid  by  county — mayor  or  trustee  of 
township  may  serve 878 

Bank  stock— determination  of  value — non-taxable  securities  not  de- 
ductible     - 330 


VIII  INDEX 

Board  of  revision  entitled  to  expenses — in  viewing  real  estate 443 

Dealer  in  mortgages,  not  merchants 328 

Delinquent  taxes,  right  to  bring  suit  for  collection,  cannot  be  delegated 
may  employ  assistant  collector,  prosecutor  to  render  legal  service..  203 

Error  in  value  in  listing — honest  mistake  may  not  be  corrected 601 

Estates,  listing,  officials  not  entitled  to  fee  of  ten  cents 160 

Estates,  money  in,  after  final  account,  before  final  distribution,  listed 

by    administrator   188 

Inheritance  tax,  combined  courts  not  entitled  to  special  fees 484 

Inheritance  tax,  direction  to  pay  from  residuary  estate — no  deduction 

from  residue  or  addition  to  bequests 370 

Inheritance  tax,  estate  in  trust,  income  to  son,  right  to  invade  prin- 
cipal, how  valued  67 

Inheritance  tax,  fees  of  probate  judge  in  proceedings 535 

Inheritance  tax,  national  bank  stock  liable  for,  national  bank  subject 

to   law   17 

Inheritance  tax,  non-resident  having  bonds  on  security  for  debt,  same 

deducted,    compare    assets '104 

Inheritance  tax,  non-resident  owning  stock  in  foreign  corporations — 

doing  business  in  Ohio — not  taxable 630 

Inheritance   tax,   payment   of — directed   from   insurance — no   taxable 

succession    377 

Insurance  policy — upon  which  loan  is  made,  not  a  credit — not  taxable..  609 

Levy  under  Sec.  2530,  within  10  and  15  mill  limitation 186 

Mineral  rights,  considered  as  real  estate — delinquent  taxes  on — certi- 
fied  to   state  auditor — land   owner   purchases — delinquent   taxes 

follow  396 

Mistake  of  corporation  in  listing  property — how  remedied — burden  of 

proof — surplus  ignored  552 

Property  devised  to  county  for  children's  home,  taxable  in  hands  of 

executor  until  used  for  charitable  purposes 305 

Public  utility — commission  cannot  review  valuation  of — after  certifica- 
tion to  auditor — statutory  time  of  certification  directory 477 

"Officer"  does  not  include  cashier,  manager  or  owner  of  bank 449 

Residence  of  less  than  six  months  subject  to  taxation 511 

Stock  deposits  in  building  and  loan  when  constitutes  credits — when 

money    325 
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Depository — who  custodian  of  bonds  given  as  security 558 
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Mutual  Electric  Co 127 

Northern  Light  &  Power  Co 98 

Northern  Ohio  Traction  &  Light  Co 265 
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Chesapeake  &  Potomac  Telephone  Co.  and  Trail  Run  Telephone  Co.,  to  buy 

and  sell  property  292 
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Cincinnati,  Milford  &  Blanchester  Traction  Co.,  to  discontinue  service 441 
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the  Central  Union  Telephone  Co.,  interchange  of  toll  service 197 

Hillsboro  Telephone  Co.,  Highland  County  Telephone  Co.  and  receivers  of 
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to  change  stations  291 
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change  stations  - 291 
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in  re  rates  389 
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Ohio  Service  Co.,  to  abandon  street  railway  service 598 

Ohio  &  Southern  Interurban  Terminal  and  Depot  Co.,  Scioto  Valley  Trac- 
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Ohio  State  Telephone  Co.  and  North  Jackson  Telephone  Co.,  to  buy  and 
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Pennsylvania  Railroad  Co.,  to  change  station  at  New  Lynne 411 
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Depot  Co.,  and  Earl  S.  Davis,  to  buy  and  sell  property 597 
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to  buy  and  sell  property  49 
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Stover,  Amon,  et  al.  vs.  Columbus,  Delaware  &  Marion  Electric  Co.,  in  re 

rates  ! 338 
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Trail  Run  Telephone  Co.,  and  Chesapeake  &  Potomac  Telephone  Co.,  to  buy 
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Turner,  C.  S.  vs.  Toledo  Railway  &  Light  Co.,  in  re  rates 572 
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INDEX  XIII 
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SUBJECT  INDEX 

APPEAL  AND  ERROR: 

Court  having  jurisdiction  of  parties  and  subject  matter,  cannot  tran- 
scend   powers    90 
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render  final  judgment  90 

Jurisdiction  confined  to  record,  must  reverse  when  find  verdict  against 

weight  of  evidence  : 90 
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parties  for  directed  verdict,  when  constitutes  error 309 

ATTACHMENT: 

Contract  induced  by  fraud,  attachment  on  ground  of  non-residence 
lies — no  bond  379 

Proceedings  remedial — liberally  construed 379 

BRIDGES: 

In  municipality — on  state  or  county  road,  county  to  construct,  mu- 
nicipality to  repair,  liable  for  negligence,  dangerous  defects 283 

CONSTITUTIONAL  LAW: 

Justice  of  Peace,  authority  and  appointment,  validity  of  statute  ques- 
tioned by  quo  warranto  only  309 

"Lawful  requirement"  in  Sec.  35,  Art.  II,  comprehension  of,  Sec.  12593 

G.  C.  does  not  constitute 283 

Statute  requiring  telephone  company  to  secure  certificate  of  public 
convenience  from  Utilities  Commission,  valid,  effect  of 308 

COUNTY: 

Commissioners,  liable  for  official  negligence  as  created  by  statute 
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COURTS: 
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when  may  render  final  judgment 90 
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municipality  to  repair,  liability  for  negligence 283 
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INDEMNITY: 

Against  fire,  or  otherwise,  does  not  include  loss  by  locomotive 91 

Contract  for — strictly  construed;  general  words  after  specific  terms, 
apply  to  things  of  like  nature 91 

INTOXICATING  LIQUORS: 

Sale  of  violation  of  constitution — also  violation  of  law 309 

JUSTICE  OF  PEACE: 

Authority   of,  and  constitutionality  of  act  authorizing  appointment, 

questioned  only  in  quo  warranto,  justice  must  be  party 309 

Jurisdiction  of  police  justice,  co-extensive  with  county  may  hold  court 

any  place   in   county 310 

LIMITATIONS: 

Lapse  of  time,  delay  beyond  statutes,  burden  on  party  asserting  right 
to  explain  delay  90 

MANDAMUS: 

Does  not  lie  against  Auditor  or  Commissioners,  when 380 

Extraordinary  remedy — does  not  lie  if  adequate  remedy  at  law 380 

MUNICIPAL  CORPORATIONS: 

Assessments,  waiver  of  limitations  by  property  owner,  by  petition, 
filing  of  second  petition,  referring  to  ordinance,  may  constitute 
waiver,  strictly  construed   213 

Bridges — on  state  or  county  road,  duty  to  repair,  liable  for  danger- 
ous   defects    283 


INDEX  XV 

Contract  with  public  utility  binding,  when  not  subject  to  review  by 
utilities  commission,  how  entered  into 92 

Drain,  use  of,  in  improvement   ordinance   does  not   include    sanitary 

sewer,  has  own  meaning  213 

Gas  company,  right  to  withdraw  service,  authority  of  utilities  commis- 
sion, notice  of  application,  what  required 283 

Locomotives  and  cars,  may  regulate  speed,  within  corporate  limits 380 

Special  assessment,  when  interest  not  within  33%%  limitation 380 

Telephone  Company — requirement  of  certificate  of  public  convenience, 
does  not  limit  right  to  contract  for — goes  only  to  capacity  of  com- 
pany     308 

NEGLIGENCE: 

County  not  liable  for  on  state  highways 379 

Pleadings  disclose  common  law  duty — jury  to  determine — also  proxi- 
mate cause  of  injury  380 

PHYSICIANS: 

Acts  regulating  valid,  within  police  power,  may  require  examination....    91 

POLICE  POWER: 

Measured  by  public  need,  limited  by  constitutions — public  health  with- 
in legislature  judge  of  need  not  nullified  without  gross  abuse  of 
discretion    91 

Practice  of  healing  within  police  power,  acts  regulating  valid 91 

PUBLIC  UTILITY: 

Commission,  an  administrative  board,  must  dismiss  application  when 

affects  rights  at  issue  in  court  of  general  jurisdiction.: 309 

Gas  company,  right  to  withdraw  service,  notice  of  application,  what 
required,  authority  of  commission 283 

Partnership  organized  to  maintain  telephone  plant,  a  public  utility, 
even  if  "not  for  profit,"  certificate  of  public  convenience  neces- 
sary— act  valid — not  within  exception 308 

Sec.  4,  Art.  18  of  constitution  self  executing — contract  with  municipal- 
ity under,  valid,  not  subject  to  review  by  public  utilities  commis- 
sion— how  contract  entered   into " 92 

Subject  to  government  control  as  to  use  and  compensation,  can  man- 
age own  business  92 

Telephone  company  in  municipality,  requirement  of  certificate  of  pub- 
lic convenience,  does  not  limit  power  of  municipality  to  contract 
for,  goes  to  capacity  of  company 308 

QUO  WARRANTO: 

Authority  and  appointment  of  justice  of  peace  questioned  by 309 

SCHOOLS: 

Act  granting  powers  to  create  new  district,  not  controlled  by  prior  acts, 
discretion  of  board,  when  not  interfered  with 91 

Special  levies — resolution  of  insufficient  fund — authorizes  submission 
of  separate  propositions  in  separate  years — levies  when  cumula- 
tive— included  in  submission  to  budget  commission 379 

Special  levies  under  Sec.  5649-5  and  5649-5a — exempt  from  budget 
commission   380 

Special  levies,  up  to  3  mills,  under  Sec.  5649-4,  outside  limitations 380 

Transportation  of  pupils,  conveyance  within  %  mile,  compliance,  desig- 
nation of  depots  opitional,  shelter  to  be  provided 165 

SEWERS: 

"Drain"  in  Sec.  3812,  not  synonymous,  each  has  own  meaning 213 

Drain,  provision  to  construct  does  not  authorize  sanitary  sewer. 213 


XVI  INDEX 

SPECIAL  ASSESSMENTS: 

Interest  on  installments,  when  not  within  33%%  limitation 381 

STATUTORY  CONSTRUCTION: 

Granting  power  to  create  school  district  not  limited  by  prior  un- 
repealed acts   91 

Statute  repealed,  new  statute  enacted,  presumption  as  to  change 91 

TAXES  AND  TAXATION: 

Mandamus,  when  does  not  lie  against  county  auditor  and  commission- 
ers, to  correct  errors  in  taxes  380 

Schools,  special  levies  for,  resolution  of  board  not  under  control  budget 
commission — limitation 380 

WILLS: 

Construction  of,  controlling  object — intention  of  testator— changed 
circumstances  not  taken  into  consideration — no  right  to  increase 
income    ~ 381 

"Issue,"  "children"  and  "heirs"  used  technically,  accurately — devise 
to  trustee  for  son  "and  his  heirs' j— construed  as  descriptive  of 
estate   '.  381 

Power  to  sell  and  reinvest — discretion  not  interfered  with  except  for 
fraud,  collusion,  bad  faith 381 


PUBLIC  UTILITIES  COMMISSION 


No.  2169 — In  the  Matter  of  the  Application  of  The  Pennsylvania 
Railroad  Company,  Lessee  of  The  Toledo,  Columbus  and  Ohioi 
River  Railroad  Company,  for  Authority  to  Change  the  Character 
of  the  Station  Now  Maintained  at  Walbridge,  Wood  County,  Ohio, 
From  a  Prepay  Station  for  Carload  and  Less  Than  Carload  to  a 
Prepay  Station  for  Carload  Freight  only;  and  to  Discontinue  the 
Publication  of  Passenger  Fares  to  and  From  Said  Station.— 
Prayer  Granted  in  Part. 


(Dated  March  23,  1921.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
consideration  upon  the  application  of  The  Pennsylvania  Railroad 
Company,  lessee  of  The  Toledo,  Columbus  and  Ohio  River  Railroad 
Company  for  authority  to  curtail  the  freight  and  passenger  facili- 
ties at  Walbridge,  Wood  County,  Ohio,  and  the  evidence  submitted 
at  said  hearing. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public  and 
the  cost  of  operating  and  maintaining  such  service  and  facilities, 
the  Commission  is  satisfied  that  the  withdrawal  of  applicant's  1.  c.  1. 
freight  service  at  said  station  is  reasonable,  and  that  its  said  appli- 
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cation,  in  so  far  as  it  asks  authority  to  withdraw  this  service  and 
facility  only,  should  be  granted.    It  is  therefore, 

Ordered,  That  said  The  Pennsylvania  Railroad  Company,  lessee 
of  The  Toledo,  Columbus  and  Ohio  River  Railroad  Company,  be  and 
hereby  it  is  authorized,  from  and  after  the  first  day  of  April,  1921, 
to  discontinue  the  handling  of  1.  c.  1.  freight  shipments  at  its  sta- 
tion at  Walbridge,  Wood  County,  Ohio.    It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  other  and 
further  relief,  be,  and  hereby  it  is  denied. 


(Similar  applications  were  filed  to  abandon  the  following  named 
stations:  North  Broadway,  Flint,  Orange,  Gregory,  Lynn,  Hoover, 
Harvey,  Brandywine  and  Weyers.  The  application  in  each  case 
was  granted.) 

No.  2158 — In  the  Matter  of  the  Joint  Application  of  The  Paulding 
Home  Telephone  Company  and  The  Paulding  Telephone  Com- 
pany.— Prayer  Granted. 


(Dated  March  15,  1921.) 

This  day,  it  appearing  to  the  Commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary* 
this  matter  came  on  for  consideration  upon  the  joint  application  of 
The  Paulding  Home  Telephone  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio,  ancl  the  present  owner  and  operator  of  a  system  furnishing 
telephone  service  in  and  about  the  City  of  Paulding  and  the  Village 
of  Latty,  Ohio)  and  The  Paulding  Telephone  Cmopany,  (a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Ohio  for  the  purpose,  among  others,  of  owning  and  oper- 
ating a  telephone  plant  in  and  about  the  City  of  Paulding  and  the  Vil- 
lage of  Latty,  Ohio),  asking  the  consent  to  and  approval,  by  this 
Commission,  of  the  sale  and  conveyance,  by  said  first  named  appli- 
cant, and  the  purchase  and  acquisition,  by  said  second  named  appli- 
cant, of  all  the  property,  rights  and  other  assets  of  said  The  Paulding 
Home  Telephone  Company. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein,  and  its  independent  inquiry  and  investigation  there- 
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upon,  that  for  purchase  and  sale  purposes  the  property,  rights  and 
other  assets  of  said  The  Paulding  Home  Telephone  Company  are 
reasonably  worth  the  sum  of  $60,000.00,  and  that  the  public  will, 
upon  such  purchase  and  sale  of  said  public  utility  property,  be  fur- 
nished adequate  service  for  a  reasonable  and  just  rate,  rental,  toll 
or  charge  therefor,  and  is  satisfied  that  consent  and  authority 
f6r  such  purchase  and  sale  of  said  property  should  be  granted.  It 
is,  therefore, 

Ordered,  That  said  The  Paulding  Hoiqe  Telephone  Company  be, 
and  hereby  it  is  authorized  to  sell  and  convey  to  The  Paulding  Tele- 
phone Company  all  of  its  property,  rights  and  other  assets,  as  the 
same  are  more  fully  described  in  a  detailed  inventory  and  appraisal 
filed  as  Exhibit  A,  with  the  application  herein,  which  exhibit  here-, 
by  is  made  a  part  of  this  order  by  reference ;  and  said  The  Paulding 
Telephone  Company  hereby  is  authorized  to  purchase  and  acquire 
said  property,  rights  and  other  assets  and  to  pay  therefore  the 
agreed  consideration  of  $60,000.00  as  in  the  order,  this  day  made 
and  entered,  in  Proceeding  No.  2158  authorized.    It  is  further 

Ordered,  That  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  consent 
to  or  approval  by  this  Commission  of  any  increase  in  rates  or  dimin- 
ution of  service  within  the  territory  now  served  by  means  of  said 
property,  nor  shall  the  findings  hereinbefore  set  forth  as  to  rates, 
service  and  the  value  of  said  property,  or  the  authorization  of  the 
passing  of  said  agreed  consideration  be  binding  upon  this  Commis- 
sion in  any  future  proceeding  involving  the  subjects  of  rates  or 
service. 

No.  2337 — In  the  Matter  of  the  Application  of  The  Fort  Loramie 
Railway  Company  for  Leave  to  Discontinue  Passenger  Service.— 
Prayer  Granted. 


(Dated  March  23,  1921.) 

This  day,  after  due  notice  to  all  parties  in  interest,  by  publi- 
cation and  otherwise,  as  provided  by  statute,  this  matter  came  on 
to  be  heard  and  was  heard  upon  the  application  of  William  J.  Sher- 
man, August  Wise,  Frank  C.  Willman,  Alfred  W.  Baxter  and  John 
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Albers,  (the  incorporators  of  The  Fort  Loramie  Railway  Company, 
the  owner  of  a  line  of  electric  interurban  railway  extending,  some 
three  and  two-tenths  miles,  between  Fort  Loramie,  Shelby  County, 
and  Minster,  Auglaize  County,  Ohio),  asking  the  consent  and  au- 
thority of  this  Commission  to  discontinue  the  operation  of  passen- 
ger service  upon  the  line  of  said  The  Fort  Loramie  Railway  Com- 
pany. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public  and 
the  cost  of  operating  and  maintaining  such  service  and  facility,  the 
Commission  finds  that  such  service  has  been  maintained  for  more 
than  five  years  previous  to  the  date  of  the  filing  of  the  application 
herein,  and  is  satisfied  that  the  withdrawal  of  applicant's  passenger 
service  is  reasonable  and  that  consent  and  authority  therefore 
should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  William  J.  Sherman,  August  Wise, 
Frank  C.Willman,  Alfred  W.  Baxter  and  John  Albers,  incorporators 
of  The  Fort  Loramie  Railway  Company,  be,  and  hereby  they  are 
authorized,  from  and  after  the  date  hereof,  to  withdraw  and  dis- 
continue the  passenger  service  of  said  The  Fort  Loramie  Railway 
Company. 

No.  931 — In  the  Matter  of  the  Application  of  The  Millersburg, 
Wooster  and  Orrville  Telephone  Company,  and  Ohio  Corporation, 
for  Permission  to  Issue  and  Sell  $62,200.00  of  the  Common  Stock 
of  Said  Company  for  Improvements  and  Betterments  and  for  Per- 
mission to  Issue  and  Sell  $43,500.00  of  Common  Capita]  Stock  to 
Pay  Its  Outstanding  Notes. — Second  Supplemental  Order. 


(Dated  March  31,  19&1.) 

The  Commission  having  heretofore,  to-wit :  As  of  date  October 
seventeenth,  1916,  by  order  duly  made  and  entered,  consented  to 
and  authorized  the  issue  and  sale,  for  the  highest  price  obtainable 
but  not  less  than  the  par  value  thereof  of  common  capital  stock  of 
the  total  par  value  of  one  hundred  and  five  thousand,  seven  hundred 
dollars  by  The  Millersburg,  Wooster  and  Orrville  Telephone  Com- 
pany, and  thereafter,  to-wit :  As  of  Date,  April  twenty-eighth,  1919, 
modified  and  amended  such  order  to  permit  and  authorize  said  The 
Millersburg,  Wooster  and  Orrville  Telephone  Company  to  exchange, 
at  par,  not  exceeding  sixty-seven  thousand,  seven  hundred  dollars, 
par  value,  of  said  capital  stock,  then  unsold,  for  the  United  States 
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Government  Bonds  of  the  Liberty  and  Victory  Loan  Issues,  provid- 
ing that  such  bonds  as  should  be  so  secured  by  said  applicant,  were 
thereupon  to  be  held  and  used  by  it  as  capital  assets  and  not  sold 
without  the  approval  of  this  Commission  until  and  as  the  market 
price  of  the  same  should  be  equal  to  the  par  value  thereof,  pending 
which  the  applicant  might  use  the  same  as  collateral  security  for 
loans  and  procure  funds  for  the  discharge  of  the  purposes  prescribed 
for  the  expenditure  of  the  proceeds  arising  from  the  sale  of  said 
capital  stock,  and  providing  further  that  any  discount  arising  from 
a  sale  of  any  of  said  bonds  for  less  than  the  par  value  thereof 
should  be  amortized  as  by  the  Commission  directed. 

This  day  said  matter  came  on  for  further  consideration  upon 
the  Second  Supplemental  Application  of  said  The  Millersburg,#Woos- 
ter,  and  Orrville  Telephone  Company,  representing  that,  pursuant 
to  the  authority  of  said  Supplemental  Order  and  by  exchange,  at 
par,  of  its  common  capital  stock  therefore,  it  has  acquired  United 
States  Government  Bonds  of  the  Liberty  and  Victory  Loan  Issues ' 
of  the  principal  sum  of  six  thousand  dollars,  which  bonds  are  now 
pledged,  as  collateral  security,  for  a  loan  of  five  thousand  dollars 
upon  which  interest  at  the  rate  of  seven  percentum  per  annum  is 
being  paid  while  the  interest  received  upon  said  bonds  is  at  the  rate 
of  four  and  one-fourth  percentum  per  annum,  and  asking  the  con- 
sent and  authority  of  this  Commission  to  sell,  at  the  market  price 
therefore,  plus  accrued  interest,  said  United  States  Government 
Bonds. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  it  appearing  that  the  applicant  now  has  a  unappropri- 
ated corporate  surplus  from  which  may  be  appropriated  the  dis- 
count at  which  it  will  now  be  necessary  to  dispose  of  said  bonds  the 
Commission  is  satisfied  that,  if  and  as  the  applicant  shall  forthwith 
amortize  the  discount  at  which  said  bonds  be  sold,  consent  and 
authority  for  the  disposition  of  the  sum  should  be  granted.  It  is, 
therefore, 

Ordered  That  said  The  Millersburg,  Wooster  and  Orrville  Tele- 
phone Company  be,  and  hereby  it  is  authorized  to  sell,  at  the  mar- 
ket price  thereof  plus  accrued  interest,  the  six  thousand  dollars, 
($6,000.00),  principal  sum,  of  United  States  Government  Bonds,  of 
the  Liberty  and  Victory  Loan  issues  which  it  obtained  by  exchange 
for  its  common  capital  stock,  and  to  use  the  proceeds  thereof  for 
the  payment  and  discharge  of  its  promissory  notes  of  a  principal 
sum  equal  to  the  proceeds  of  said  bonds.    It  is  further 
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Ordered,  That  said  The  Millersburg,  Wooster  and  Orrville  Tele- 
phone Company  be,  and  hereby  it  is  directed,  forthwith  upon  the 
sale  of  said  bonds,  to  amortize  the  discount  at  which  the  same  are 
sold  by  charging  the  same  against  its  corporate  surplus.  It  is 
further 

Ordered,  That  said  company  make  a  verified  report  of  its  exer- 
cise of  the  authority  herein  granted  and  the  amortization  of  the 
discount  arising  from  the  sale  of  said  bonds. 

I.  and  S.  Docket  No.  57 — In  the  Matter  of  the  Suspension  of  Sup- 
plement No.  30  to  W.  J.  Kelly's  Coal  Tariff,  Ohio  No.  688,  Filed  by 
F.  V.  Davis  as  Agent,  to  Become  Effective  February  28,  1921. — 
Prayer  Denied. 


(Dated  March  29,  1921.) 

It  appearing  that  upon  January  20, 1921,  F.  V.  Davis,  as  agent, 
filed  Supplement  No.  30  to  his  Bituminous  Coal  Tariff  known  and 
designated  as  Ohio  No.  688  (W.  J.  Kelly,  agent) ,  to  become  effective 
February  28,  1941,  and  upon  protest  received  from  the  National 
Fire  Proofing  Company  as  to  the  increased  rate  on  coal  from  Hay- 
denville  to  Altman,  Ohio,  an  order  was  issued  on  February  15,  1921, 
assigning  hearing  for  ten  a.  m.,  February  25,  1921 ;  and  it  appear- 
ing that  a  hearing  of  the  matters  and  things  complained  against 
was  had  and  by  order  dated  Februry  25,  1921,  said  Supplement  No. 
30  was  suspended  from  February  28  to  March  30,  1921 ;  and  it  fur- 
ther appearing  that  sufficient  cause  had  not  been  made  to  appear  for 
the  increase  of  this  rate  beyond  the  forty  per  cent,  authorized  by 
the  Interstate  Commerce  Commission  and  concurred  in  by  this 
Commission,  the  Commission  being  fully  advised  in  the  premises, 
find  that  said  proposed  increased  rate  is  unjust  and  unreasonable. 
It  is,  therefore, 

Ordered,  That  Supplement  No.  30  as  issued  by  F.  V.  Davis  as 
agent  to  Bituminous  Coal  Tariff,  Ohio  No.  688  (W.  J.  Kelly,  agent) 
be  and  the  same  is  hereby  rejected.    It  is  further 

Ordered,  That  a  copy  of  this  order  be  filed  with  the  tariff  in 
question  now  on  file  with  the  Commission,  and  that  F.  V.  Davis  as 
agent  be  directed  to  issue  a  supplement  at  once  notifying  all  car- 
riers and  their  agents,  parties  to  said  tariff,  that  Supplement  No. 
30  has  been  rejected,  and  that  he  be  required  to  issue  another  sup- 
plement within  a  period  of  fifteen  days  from  and  after  the  date  of 
this  order  bringing  forward  the  rates  in  Supplement  No.  30  with 
proper  corrections. 
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Where  the  County  Board  of  Education  has  Assumed  Control  of  the 
Schools  in  a  Local  School  District  Under  the  Provisions  of  Section 
7610-1  6.  C,  the  Moneys  Expended  by  the  County  Board  in  Such 
Local  District  Become  a  Charge  Against  the  Local  School  District 
and  the  Amounts  so  Paid  From  the  General  Fund  in  the  County 
Treasury  by  the  County  Board  of  Education  Shall  be  Retained 
From  the  Proper  Funds  Due  Such  Local  School  District  at  the 
Time  of  Making  the  Semi-annual  Distribution  of  Taxes.  Where 
the  County  Board  of  Education  has  Assumed  Control  of  the 
Schools  in  a  Local  District  Because  of  the  Default  of  the  Local 
Board  and  the  Funds  of  Such  Local  District  are  Exhausted,  it 
Becomes  the  Duty  of  the  Board  of  Education  in  the  Local  Dis- 
trict to  Raise  the  Monev  Necessary  to  Meet  the  Obligations  In- 
cured  in  Such  Local  District  by  the  County  Board  of  Education 
in  Keeping  the  Schools  Going.  For  Local  School  Purposes  Boards 
of  Education  in  Local  Districts  May  Levy  a  Tax  to  the  Extent  of 
Three  Mills  Irrespective  of  All  Limitations  Upon  Vote  of  the  Elec- 
tors, as  Set  Forth  in  Section  5649-4,  5649-5  and  5649-5a  G.  & 
For  the  Finding  of  Those  Obligations  Which  are  Valid,  Existing 
and  Binding,  Including  the  Pay  of  Teachers,  Janitors  and  School 
Drivers,  Local  Boards  of  Education  May  Borrow,  or  Issue  Bonds, 
Without  a  Vote  of  the  Electors,  in  the  Manner  Provided  in  Sec- 
tions 5656  and  5658  General  Code. 


No.  1889—  (Opinion  Dated  March  2,  1921.) 

Hon.  W.  R.  White,  Prosecuting  Attorney,  Gallipolis,  Ohio. 

Dear  Sir :    Acknowledgment  is  made  of  the  receipt  of  your  re- 
quest for  an  opinion  upon  the  following  statement  of  facts : 

"One  of  the  townships  of  this  county,  to-wit,  Clay  town- 
ship, failed  to  authorize  by  special  election  an  additional  three 
mill  levy  so  as  to  enable  them  to  participate  in  the  $500,000 
reserve,  and  the  funds  of  the  township  for  school  purposes 
have  been  exhausted,  and  the  board  refuses  and  neglects  to 
issue  or  offer  to  issue  bonds  under  authority  of  Sections  5656 
and  5658  of  the  General  Code  of  Ohio  as  suggested  in  your 
Opinion  No.  1508,  and  refuses  to  carry  on  the  school.  The 
amount  of  the  Clay  township  school  fund  to  be  distributed  at 
the  February  settlement  will  not  be  sufficient  to  pay  the  sal- 
aries of  the  teachers  or  refund  any  money  paid  out  by  the 
county  school  board  which  has  now  assumed  the  right  to  em- 
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ploy  the  teachers  under  the  provisions  of  Section  7610-1  G.  C. 

1.  Can  the  county  board  of  education,  under  the  above 
statement  of  facts,  proceed  to  issue  bonds  under  authority  of 
Sections  5656  and  5658  of  the  General  Code — the  township 
board  failing  and  refusing  so  to  do. 

2.  If  so,  can  they  issue  the  bonds  before  the  employment 
of  the  teacher  is  completed? 

There  is  some  question  whether  the  bonds  would  sell  and 
of  the  county  continues  to  pay  the  teachers  the  county  would 
lose  the  amount  so  paid  out.  If  the  county  board  cannot  issue 
bonds  the  school  must  close." 

Pertinent  sections  of  the  statutes  are  as  follows: 

"Section  7610 :  If  a  board  of  education  in  a  district  fails 
in  any  year  to  estimate  and  certify  the  levy  for  a  contingent 
fund  as  required  by  this  chapter,  or  if  the  amount  so  certified 
is  deemed  insufficient  for  school  purposes,  the  commissioners 
of  the  county  to  which  such  district  belongs,  upon  being  ad- 
vised and  satisfied  thereof,  shall  perform  any  or  all  such  duties 
and  acts,  in  the  same  manner  as  the  board  of  education  by 
this  title  is  authorized  to  perform  them." 

"Section  7610-1 :  If  the  board  of  education  in  a  district 
fails  to  provide  sufficient  school  privileges  for  all  the  youth  of 
school  age  in  the  district,  or  to  provide  for  the  continuance  of 
any  school  in  the  district  for  at  least  thirty-two  weeks  in  the 
year,  or  to  provide  for  each  school  an  equitable  share  of  school 
advantages  as  required  by  this  title,  or  to  provide  suitable 
school  houses  for  all  the  schools  under  its  control,  or  to  elect 
a  superintendent  or  teachers,  or  to  pay  their  salaries,  or  to 
pay  out  any  other  school  money,  needed  in  school  administra- 
tion, or  to  fill  any  vacancies  in  the  board  within  the  period  of 
thirty  days  after  such  vacancies  occur  the  county  board  of 
education  of  the  county  to  which  such  district  belongs,  upon 
being  advised  and  satisfied  thereof,  shall  perform  any  and  all 
of  such  duties  or  acts,  in  the  same  manner  as  the  board  of 
education  by  this  title  is  authorized  to  perform  them.  All 
salaries  and  other  money  so  paid  by  the  county  board  of  edu- 
cation shall  be  paid  out  of  the  county  treasury  on  voudhers 
signed  by  the  president  of  the  county  board  of  education,  but 
they  shall  be  a  charge  against  the  school  district  for  which 
the  money  was  paid.  The  amount  so  paid  shall  be  retained  by 
the  county  auditor  from  the  proper  funds  due  to  such  school 
districts,  at  the  time  of  making  the  semi-annual  distribution 
of  taxes." 

"Section  5656:  The  *  *  *  board  of  education  of  a  school 
district  *  *  *  for  the  purpose  of  extending  the  time  of  pay- 
ment of  any  indebtedness,  which  from  its  limits  of  taxation 
such  *  *  *  district  *  *  *  is  unable  to  pay  at  maturity,  may 
borrow  money  or  issue  the  bonds  thereof,  so  as  to  change, 
but  not  increase  the  indebtedness  in  the  amounts,  for  the 
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length  of  time  and  at  the  rate  of  interest  that  said  board  *  *  * 
deem  proper,  not  to  exceed  the  rate  of  six  per  cent  per  annum, 
payable  semi-annually." 

"Section  5658:  No  indebtedness  of  a  *  *  *  school  dis- 
trict *  *  *  shall  be  funded,  refunded  or  extended  unless  such 
indebtedness  is  first  determined  to  be  an  existing,  valid  and 
binding  obligation  of  such  *  *  *  school  district  *  *  *  by  a 
formal  resolution  of  the  *  *  *  board  of  education  *  *  *  thereof. 
Such  resolution  shall  state  the  amount  of  the  existing  in- 
debtedness to  be  funded,  refunded  or  extended,  the  aggregate 
amount  of  bonds  to  be  issued  therefore,  their  number  and  de- 
nomination, the  date  of  their  maturity,  the  rate  of  interest 
they  shall  bear  and  the  place  of  payment  of  principal  and  in- 
terest/' 

"Section  5659:  For  the  payment  of  the  bonds  issued  un- 
der the  next  three  preceding  sections,  the  board  of  education 
*  *  *  shall  levy  a  tax,  in  addition  to  the  amount  otherwise  au- 
thorized, each  year  during  the  period  the  bonds  have  to  run 
sufficient  in  amount  to  pay  the  accruing  interest  and  the  bonds 
as  they  mature." 

In  your  statement  of  facts  you  indicate  that  the  board  of  edu- 
cation of  the  Clay  township  school  district  "refuses  and  neglects 
to  issue  or  offer  to  issue  bonds  under  authority  of  Sections  5656 
and  5658  of  the  General  Code,"  for  the  purpose  of  the  further  oper- 
ation and  maintenance  of  the  schools  in  such  district.  You  further 
indicate  that  the  county  board  of  education  has  taken  over  the 
operation  and  maintenance  of  such  schools  in  this  district  and  has 
been  paying  the  teachers  the  necessary  expenses  of  such  operation 
under  the  provisions  of  Section  7610-1  G.  C.  supra,  and  that  "the 
amount  of  Clay  township  school  funds  to  be  distributed  at  the 
February  settlement,  will  not  be  sufficient  to  pay  the  salaries  of 
teachers  or  refund  any  money  paid  out  by  the  county  school  board." 
You  desire  to  know  whether  the  county  board  of  education,  under 
Sections  5655  and  5658  G.  C,  supra,  can  proceed  to  issue  bonds  in 
accordance  with  the  provisions  of  such  sections,  the  local  board  of 
education  having  refused  to  do  so,  as  authorized  in  Opinion  No. 
1508  (Opinions  of  the  Attorney  General  for  1940) . 

An  examination  of  the  provisions  of  Section  7610-1  shows  that 

the  section  is  very  sweeping  in  its  character  in  the  authority  given 

to  a  county  board  of  education,  for  it  says : 

"The  county  board  of  education  of  the  county  to  which 
such  district  belongs,  upon  being  advised  and  satisfied  thereof, 
shall  perform  any  and  all  of  such  duties  and  acts,  in  the  same 
manner  as  the  board  of  education  by  this  title  is  authorized 
to  perform  them." 
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However,  this  section  has  been  recently  construed  by  the  court 
of  appeals  of  Athens  county  in  a  decision  handed  down  on  February 
18,  1921,  in  a  case  similar  to  yours,  and  consideration  of  the  ques- 
tion of  the  issuance  of  bonds  by  the  county  board  of  education  is 
unnecessary.  In  this  case  (The  State  of  Ohio  ex  rel  Samuel  I. 
Dinsmore,  Plaintiff,  vs.  Fred  Cornwell,  Auditor  of  Athens  County, 
Ohio,  Defendant)  the  court  says: 

"The  relator  is  a  teacher  in  the  schools  of  Carthage  Town- 
ship Rural  School  District  for  the  year  1920-21.  He  has  been 
paid  part  of  his  salary,  but  the  funds  of  the  township  board 
of  education  are  now  exhausted  and  the  money  to  be  received 
by  the  township  board  in  the  current  collection  of  taxes,  pres- 
ently to  be  credited  at  the  semi-annual  distribution,  have  been 
anticipated  and  expended.  The  relator  has  had  issued  to  him 
by  the  county  board  of  education,  proceeding  under  Section 

r  7610-1  G.  C,  a  voucher  for  his  due  and  unpaid  salary  and 
seeks  in  this  court  under  favor  of  that  section  a  writ  of  manda- 
mus compelling  the  county  auditor  to  draw  his  warrant  on 
county  funds  in  the  county  treasury  for  the  payment  of  such 

u*.     salary. 

"The  impaired  condition  of  the  finances  of  the  Carthage 
township  board  of  education  is  due  to  the  fact  that  it  has  not 
taken  advantage  of  the  opportunity  of  increasing  its  school 
levy  as  authorized  by  Sections  5649-5a,  and  followng,  G.  C, 
and  has  hereby  caused  its  already  insufficient  funds  to  be  fur- 
ther depleted  by  losing  its  distributive  share  in  the  reserve  of 
the  state  common  school  fund  under  Section  7596  G.  C. 

The  right  of  the  relator  to  compel  the  county  auditor  to 
issue  his  warrant  depends  upon  Section  7610-1  G.  C.  Under  this 
section  the  township  board  of  education  failed  to  pay  the  re- 
lator's salary  it  became  the  duty  of  the  county  board  to  per- 
form such  duty  'in  the  same  manner  as  the  board  of  education 
(township)  by  this  title  is  authorized  to  perform  them/    No 
one  would  contend  that  the  local  board  could  compel  the  appli- 
cation of  the  general  funds  of  Athens  County  to  the  satisfac- 
tion of  the  liability  of  the  Carthage  board  of  education,  nor 
does  it  appear  that  such  power  was  attempted  to  be  conferred 
on  the  county  board.    The  statute  provides  that  the  vouchers 
of  the  county  board 
'shall  be  a  charge  against  the  school  district  for  which  the 
money  was  paid.    TTie  amount  so  paid  shall  be  retained  by 
the  county  auditor  from  the  proper  funds  due  to  such 
school  distrit,  at  the  time  of  making  the  semi-annual 
distribution  of  taxes.' 
The  Attorney  General  of  Ohio  in  his  official  Opinion  No. 
1508,  issued  August  21,   1920,  construed  this  provision  to 
mean  the  next  semi-annual  distribution  of  taxes,  and  if  this 
opinion  is  sound  the  relator  is  clearly  not  entitled  to  the  writ 
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prated  for  because  no  funds  in  the  next  semi-annual  distribu- 
tion will  be  due  to  the  local  board.  At  any  given  semi-annual 
distribution  the  accounts  between  the  county  and  local  board 
are  adjusted,  including,  of  course,  advancements  made  under 
Section  2692,  and  the  balance  is  paid  to  the  treasurer  of  the 
local  board.  Sections  7600,  7601  G.  C.  It  is,  therefore,  in- 
conceivable that  the  General  Assembly  meant  by  the  section 
above  quoted  to  suspend  the  general  statutes  requiring  semi- 
annual settlements,  or  meant  to  require  the  county  treasury 
to  satisfy  the  liabilities  of  the  local  board  of  education  for  an 
indefinite  period,  and  perhaps  forever.  To  so  construe  this 
section  is  to  hold  that  the  county  commissioners  are  authorized 
and  required  to  raise  money  by  general  levy  throughout  the 
county  to  pay  the  obligations  of  the  Carthage  township  board 
of  education.  The  statute  can  not  be  so  construed  as  to  lead 
to  a  result  wholly  mischievous  and  probably  unconsitutionaL 

"It  does  not  follow,  however,  that  the  relator  is  to  be  de- 
nied his  salary.  If,  as  we  must  assume,  but  can  not  here  de- 
termine, the  relator  has  a  legal  contract  with  the  board  of 
education,  he  can  not  be  deprived  of  his  hire.  When  he  was 
employed  neither  he  nor  the  employing  board  were  required 
to  anticipate  that  the  electors  of  Carthage  would  refuse  to 
vote  the  increased  levy  which,  together  with  the  state  aid 
that  would  then  have  become  available,  would  make  it  possible 
for  the  board  of  education  to  meet  its  contracts.  '  The  duty  is 
now  upon  the  local  board  to  raise  the  money  necessary  to  meet 
its  obligations.  This  it  seems  to  be  authorized  to  do  by  Sec- 
tions 5656  and  5658  G.  C.  At  all  events,  the  relator  can  not 
assert  his  claim  against  the  treasury  of  Athens  County/' 

•  In  view  of  this  recent  devision  of  the  court  of  appeals  in  con- 
struing Section  7610-1  G.  C,  it  must  be  held  that: 

1.  Where  the  county  board  of  education  has  assumed  control 
of  the  schools  in  a  local  school  district  under  the  provisions  of 
Section  7610-1  G.  C,  the  moneys  expended  by  the  county  board  in 
such  local  district  become  a  charge  against  the  local  district  and 
the  amounts  so  paid  from  the  general  fund  in  the  county  treasury 
by  the  county  board  of  education  shall  be  retained  from  the  proper 
funds  due  such  local  school  district  at  the  time  of  making  the 
semi-annual  distribution  of  taxes. 

2.  Where  the  county  board  of  education  has  assumed  control 
of  the  schools  in  a  local  school  district  because  of  the  default  of  the 
local  board  and  the  funds  of  such  local  district  are  exhausted,  it 
becomes  the  duty  of  the  board  of  education  in  the  local  district 
to  raise  the  money  necessary  to  meet  the  obligations  incurred  in 
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such  local  district  by  the  county  board  of  education  in  keeping  the 
schools  going. 

3.  For  local  school  purposes  boards  of  education  in  local  dis- 
tricts may  levy  a  tax  to  the  extent  of  three  mills  irrespective  of  all 
limitations  upon  vote  of  the  electors,  as  set  forth  in  Sections  5649-4, 
5649-5  and  5649-5a  G.  C. 

4.  For  the  funding  of  those  obligations  which  are  valid,  exist- 
ing and  binding,  including  the  pay  of  teachers,  janitors  and  school 
drivers,  local  boards  of  education  may  borrow,  or  issue  bonds,  with- 
out a  vote  of  the  electors,  in  the  manner  provided  in  Sections  5656 
and  5658  G.  C. 


The  Board  of  Deputy  State  Supervisors  of  Election  and  the  County 
Commissioners  are  Permitted  and  Expected  to  Exercise  Discre- 
tion in  the  Payment  of  all  Necessary  and  Proper  Expenses  as  Au- 
thorized Under  Section  4821  G.  C,  and  if  in  Their  Judgment 
Bill  is  Presented  for  a  Proper  and  Necessary  Item,  it  Would  Seem 
That  it  Should  be  Paid,  Otherwise  Not.  Charges  for  an  Auto- 
mobile to  be  Used  by  the  Clerk  or  Members  of  the  Board  on  Elec- 
tion Day  Would  Seem  to  be  One  That  Could  Not  be  Said  to  be 
Proper  and  Necessary,  no  Use  Being  Specifically  Stated. — Section 
5043  G.  C.  Provides  for  the  Placing  of  the  Ballots  Etc.,  in  the  Vot- 
ing Places  and  for  the  Manner  in  Which  Returns  After  Election 
to  the  Deputy  State  Supervisors,  are  to  be  Made  and  for  the  Com- 
pensation and  the  Mileage  of  Such  Services.  The  Mileage  Paid 
the  Presiding  Judge  for  Such  Services  Should  Take  Care  of  His 
Traveling  Expenses  and  the  Board  of  Elections  is  Without  Au- 
thority to  Pay  for  the  Services  of  a  Man  and  an  Automobile  for 
Bringing  in  the  Presiding  Judge  With  the  Returns. 


No.  1930— (Opinion  Dated  March  21,  1921.) 

Hon.  Lawrence  H.  Webber,  Prosecuting  Attorney,  Elyria,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your 
letter  in  which  you  can  ask  the  opinion  of  this  department  on  the 
following  questions  concerning  expenditures  of  the  board  of  deputy 
state  supervisors  of  elections  of  your  county,  to-wit : 

"1.  May  the  board  of  deputy  state  supervisors  of  elec- 
tions legally  pay  for  the  services  of  a  man  and  an  automobile 
used  by  the  clerk  or  members  of  the  board  on  an  election  day? 

2.  May  the  board  legally  pay  for  the  services  of  a  man 
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and  an  automobile  for  bringing  in  the  presiding  judge  from 
his  precinct  with  the  returns  of  election  ?" 
Section  4821  G.  C.  reads  as  follows : 

"All  proper  and  necessary  expenses  of  the  board  of  deputy 
state  supervisors  shall  be  paid  from  the  county  treasury  as 
other  county  expenses,  and  the  county  commissioners  shall 
make  the  necessary  levy  to  provide  therefor.  In  counties  con- 
taining annual  generation  registration  cities,  such  expenses 
shall  include  expense  duly  authorized  and  incurred  in  the 
investigation  and  pfosecution  of  offenses  against  laws  relat- 
ing to  the  registration  of  electors,  the  right  of  suffrage  and 

the  conduct  of  elections." 

» 

This  seems  to  be  the  only  election  la wv  covering  such  general 
expenses  as  are  otherwise  not  provided  for  to  be  found  in  the  elec- 
tion statutes.  It  intends  to  provide  for  such  needful  unusual  and 
unexpected  expenses  incident  to  any  election  under  the  general  de- 
scription of  the  phrase  "proper  and  necessary/'  and  since  it  pro- 
vides that  such  expenses  shall  be  paid  from  the  county  treasury  as 
other  bills  are  paid,  it  follows  that  the  board  of  deputy  state  super- 
visors of  elections  and  the  county  commissioners  are  permitted  and 
expected  to  exercise  discretion  in  paying  the  same.  If  in  their 
judgment  a  bill  presented  is  for  a  proper  and  necessary  item,  it 
would  seem  that  it  should  be  paid ;  otherwise  not. 

The  state  in  the  operation  of  its  laws  in  a  large  measure  must 
depend  upon  the  honesty,  ability,  and  character  of  the  public  offi- 
cials, supported  by  their  bondsmen,  whose  duty  it  is  to  execute 
them.  In  matters  that  involve  the  exercise  of  discretion  such  as 
is  implied  in  this  section,  in  the  absence  of  bad  faith,  fraud,  or  col- 
lusion, what  is  decided  by  the  exercise  of  prudent  and  good  judg- 
ment is  usually  refused  concern  and  interference  by  the  courts. 

Such  expenses  as  are  caused  by  conditions  described  in  Sections 
5040  and  5042  G.  C.  at  any  election  might,  under  certain  conditions, 
warrant  the  employment  of  a  man  and  an  automobile,  and  there 
may  be  other  things  incident  to  an  election,  of  a  like  character,  that 
would  warrant  such  expense,  but  the  kind  of  service  mentioned  in 
your  first  question  does  not  seem  to  be  one  that  could  be  said  to  be 
proper  and  necessary,  no  use  being  specifically  stated. 

It  may  be  said  that  the  intent  of  the  election  statutes  is  that 
all  things  for  the  proper  conduct  of  an  election  be  foreseen  and  pro- 
vided for  prior  to  the  voting  so  that  the  board  deputy  state  super- 
visors of  election  and  the  clerk  excluding  accidents,  will  have  little 
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else  to  do  on  election  day  except  to  attend  to  routine  matters  coming 
to  the  office  incident  to  the  casting  of  the  votes. 

In  the  aggregate  the  amount  of  money  now  paid  in  the  con- 
duct of  the  various  elections  of  the  state  has  become  what  may  be 
accurately  described  as  an  enormous  sum.'  The  strictest  economy  in 
the  interest  of  efficiency  in  the  conduct  of  elections  is  enjoined 
upon  all. 

Section  5043  6.  C.  provides  for  the  placing  of  the  ballots,  etc, 
in  the  voting  places  and  for  the  manner  in  which  returns,  after 
election,  to  the  deputy  state*  supervisors,  are  to  be  made,  and  for 
the  compensation  and  the  mileage  of  such  services.  The  plain  in- 
tention of  this  section  is  that  the  mileage  paid  the  presiding  judge 
for  such  services  should  take  care  of  his  traveling  expenses.  Con- 
sequently, the  answer  to  your  second  inquiry  must  be  in  the  nega- 
tive. 

ji 

A  Contract  Surgeon  in  the  Medical  Department  of  the  United  States 
Army  Who  Has  Rendered  Actual  Service  as  Such  is  a  Person  En- 
gaged in  the  Military  Service  of  the  United  States,  and  Comes 
Within  the  Legal  Definition  of  a  United  States  Soldier.  Such 
Person  is  Entitled  to  be  Placed  Upon  the  Eligible  List  for  Ap- 
pointment to  a  Civil  Service  Position,  Without  Examination,  as 
Authorized  by  the  Provisions  of  Section  486-10,  General  Code. 


No.  1947— (Opinion  Dated  March  26,  1921.) 

State  Civil  Service  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlement:  Acknowledgment  is  made  of  your  recent  com- 
munication, which  reads,  in  part,  as  follows: 

"The  State  Civil  Service  Commission  respectfully  requests 
your  opinion  as  to  whether,  under  the  provisions  of  Section 
486-10  of  the  Civil  Service  Law,  as  amended,  Dr.  D.  L.  H.,  who 
served  as  a  contract  surgeon  during  the  World  War,  is  entitled 
to  registration  on  the  veterans'  eligible  list." 

You  also  enclose  copy  of  a  letter  written  to  your  commission  by 
Dr.  D.  L.  H.,  wherein  she  makes  application  to  have  her  name  placed 
upon  the  eligible  list  without  examination,  which  is  as  follows: 

"I,  D.  L.  H.,  M.  D.,  at  present  employed  at  the  Girl's  In- 
dustrial School  as  physician,  on  a  provisional  appointment,  do 
hereby  make  application  to  be  placed  on  the  Veterans'  eligible 
list  for  any  position  for  which  I  am  fitted  on  account  of  my 
military  service." 

I  entered  the  military  service  as  a  contract  surgeon  on 
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April  17, 1918.  Was  on  duty  at  Mayo  clinic  for  six  weeks,  and 
from  there  to  Fort  DesMoines  as  the  anaesthetist  for  the  sur- 
gical service.  July  23rd  was  ordered  to  U.  S.  Army  General 
Hospital  No.  1,  in  New  York  City,  for  duty.  On  September 
3rd  sailed  with  anaesthetic  unit  No.  1,  on  the  City  of  Mar- 
selles,  and  arrived  at  G.  H..I.  Chaumont  on  Sept.  22.  On  Oc- 
3rd  attached  to  operating  team  No.  581,  was  on  duty  at  A.  B. 
C.  Evacuation  Hospital  No.  110  and  remained  there  through 
the  Argonne  Drive.  Nov.  23rd  team  ordered  to  G.  H.  I.  and 
on  Dec.  6th  was  on  duty  with  Base  80  at  Beaunne,  giving 
anaesthetics  and  assigned  to  laboratory.  In  February  was  or- 
dered to  3rd  Army  Laboratory  at  Coblenz,  Germany,  for  duty 
Was  released  from  duty  on  April  1st  and  arrived  home  May 
29th.  Contract  was  annulled  June  2,  1919.  My  contract  is  at 
present  at  Washington,  and  if  necessary  I  can  have  it  sent  to 
you.  I  will  enclose  some  of  my  old  orders  that  I  have  which 
may  help  verify  my  report." 

Section  486-10  G.  C,  under  the  provisions  of  which  your  in- 
quiry arises,  and  pertinent  to  consider  herein,  provides : 

'All  applicants  for  positions  and  places  in  the  classified 
service  shall  be  subject  to  examination  which  shall  be  public, 
competitive  and  free  for  all,  within  certain  limitations,  to  be 
determined  by  the  commission,  as  to  citizenship,  residence, 
age,  sex,  experience,  health,  habits  and  moral  character;  pro- 
vided, however,  that  any  soldier,  sailor,  marine  or  Bed  Cross 
nurse  who  has  served  in  the  army  or  navy  or  hospital  service 
of  the  United  States  in  the  war  of  the  Bebellion,  the  war  with 
Spain,  or  the  war  with  the  Central  Powers  of  Europe  who  has 
been  honorably  discharged  therefrom  and  is  a  resident  of 
Ohio,  may  file  with  the  civil  service  commission  a  certificate 
of  service  and  honorable  discharge,  whereupon  his  name  shall 
be  placed  upon  an  eligible  list  by  the  commission,  from  which 
eligible  list  he  may  be  appointed  to  any  position  in  the  civil 
service  of  the  state  which  such  appointing  powers  may  deam 
him  qualified  to  fill.    •  •  •  " 

It  is  at  once  apparent  that  the  only  issue  presented,  in  view 
of  the  statement  of  facts  and  the  section  above  quoted,  is  whether 
or  not  a  contract  surgeon,  having  performed  active  service  in  the 
United  States  Army,  may  be  regarded  as  a  "soldier"  within  the 
meaning  of  said  section.  "Soldier"  has  been  defined  as  follows: 
"A  person  engaged  in  military  service."  See  Webster's  Dictionary. 
Also  see  definition  in  Cyc.  under  this  title. 

However,  before  this  question  can  be  properly  determined, 
consideration  must  be  given  to  the  provisions  of  the  federal  sta- 
tutes authorizing  the  appointment  of  contract  surgeons  and  estab- 
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lishing  their  status.    The  following  sections  of  the  U.  S.  Compiled 
Statutes  are  pertinent  to  consider  in  this  connection: 

"Section  1806.  The  Medical  Department  shall  consist  of 
one  Surgeon  General,  with  the  rank  of  major  general  during 
the  active  service  of  the  present  incumbent  of  that  office,  and 
thereafter  with  the  rank  of  brigadier  general,  who  shall  be 
chief  of  said  department,  a  Medical  Corps,  a  Medical  Reserve 
Corps  within  the  limit  of  time  fixed  by  this  Act,  a  Dental 
Corps,  a  Veterinary  Corps,  an  enlisted  force,  the  Nurse  corps 
and  contract  surgeons  as  now  authorized  by  law,  the  commis- 
sioned officers  of  which  shall  be  citizens  of  the  United  States. 
(June  3,  1916,  c.  134,  Sec.  10,  39  Stat.  171.)" 

"Section  1812.  In  emergencies  the  Surgeon-General  of 
the  Army,  with  the  approval  of  the  Secretary  of  War,  may 
appoint  as  many  contract  surgeons  as  may  be  necessary,  at 
a  compensation  not  to  exceed  one  hundred  and  fifty  dollars 
per  month.     (Feb.  2,  1901,  c.  192,  Sec.  18,31  Stat.  752.)" 

"Section  1813.  When  a  contract  surgeon  is  in  charge  of 
a  hospital  he  shall  have  the  same  authority  as  a  commissioned 
medical  officer.    (April  23, 1904,  c.  1485,  33  Stat.  266.)" 

In  connection  with  the  foregoing  it  has  been  noted  that  under 
the  pension  act  of  1873,  contract  surgeons  were  authorized  to  be 
pensioned  by  the  United  States  government  when  disabled  in  the 
line  of  duty.  See  Sections  8933  and  8934,  U.  S.  Compiled  Statutes 
for  1918. 

In  view  of  the  foregoing,  the  conclusion  is  that  one  who  is 
properly  appointed  as  a  contract  surgeon  in  the  medical  department 
of  the  United  States  Army  and  has  rendered  actual  service  as  such, 
is  a  person  engaged  in  the  military  service  of  the  United  States 
and  comes  within  the  legal  definition  of  a  United  States  soldier.  It 
therefore  must  follow  that  a  contract  surgeon,  a  resident  of  Ohio, 
duly  employed  and  performing  the  services  disclosed  in  the  state- 
ment of  facts  considered,  has  such  a  status  as  to  be  entitled  to 
have  her  name  placed  upon  an  eligible  list  without  examination, 
under  the  provisions  of  Section  486-10  G.  C,  when  she  has  filed 
with  said  commission  "a  certificate  of  service  and  honorable  dis- 
charge" as  required  in  said  section.  The  filing  of  such  certificate 
is  a  condition  precedent  to  the  action  to  be  taken  by  the  commission 
in  placing  said  name  upon  the  eligible  list. 
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A  Share  of  Stock  in  a  National  Bank  Held  by  a  Non  Resident  of  the 
State  at  the  Time  of  His  Decease  is  Property  the  Succession  to 
Which  is  Taxable  Under  the  Inheritance  Tax  Law  of  the  State. 
A  National  Bank  is  Liable  to  the  Same  Extent  and  Under  the 
Same  Circumstances  That  a  Corporation  Organized  Under  the 
Laws  of  Ohio  Would  be  for  Failing  to  Comply  With  Section 
5348-2,  General  Code. 


No.  1948—  (Opinion  Dated  March  26,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  Acknowledgment  is  made  of  the  receipt  of  the 
Commission's  letter  of  recent  date  requesting  the  opinion  of  this 
department,  as  follows: 

"A  d^s  a  resident  of  California  but  owning  stock  in  a 
national  bank  in  Ohio.  The  certificate  for  this  stock  was  at 
the  residence  of  A.  Is  such  certificate  subject  to  inheritance 
tax  in  this  state?  If  the  issuing  bank  should  transfer  such 
certificate  without  the  consent  of  this  commission  to  what  ex- 
tent, if  any,  is  it  liable  for  any  Ohio  Inheritance  tax  that 
might  be  assessed  thereon." 

• 
So  far  as  the  first  question  is  concerned,  the  authorities  in 
states  imposing  taxes  on  the  succession  to  shares  of  stock  in  do- 
mestic corporations  owned  by  non-resident  decedents  are  uniform  in 
support  of  an  affirmative  answer. 

Greves  v.  Shaw,  175  Mass.  205 ; 

In  re  Cushing's  Estate,  82  N.  Y.  Supp.  795. 

The  reasons  given  for  the  conclusion  have  not  always  been  the 
same.  In  Greves  v.  Shaw,  though  the  comment  on  this  point  in  the 
opinion  is  very  brief,  the  decision  would  seem  to  be  based  upon  the 
analogy  to  the  property  taxation  of  the  shares  of  national  banks, 
which  under  Section  5219  of  the  Revised  Statutes  of  the  United 
States  is  required  to  be  at  the  place  where  the  bank  is  located.  In 
Cushings'  Estate,  the  court  also  refers  to  the  Federal  Statute, 
constituting  national  banking  associations  citizens  of  the  state  in 
which  they  are  respectively  located,  and  on  it  bases  an  argument 
to  the  effect  that  such  associations  should  be  treated  as  domestic 
corporations  of  the  states  in  which  they  do  business.  The  Ohio 
statute,  Section  5348-14,  sub-paragraph  1,  seems  broad  enough  to 
include  this  concept,  when  it  refers  to  "shares  of  stock  in  a  corpor- 
ation organized  or  existing  under  the  laws  of  this  state/' 

A  third  view  is  suggested  by  the  citation,  in  the  cases  prev- 
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iously  referred  to,  of  cases  like  Matter  of  Bronson's  Estate,  150  N. 
Y.,  1,  in  which  the  line  of  reasoning  is  to  the  effect  that  a  share  of 
stock  represents  and  the  interest  which  the  shareholder  has  in  the 
capital  and  net  earnings  of  the  corporation.  Being  thus  regarded 
fundamentally  as  a  muniment  of  title,  it  represents  an  interest  in 
something  located  in  the  state. 

At  all  events,  the  precedent  seems  firmly  established,  and  this 
department  entertains  no  doubt  that  under  the  broad  language  of 
Section  5331,  sub-paragraph  3,  General  Code,  the  share  (as  distin- 
guished from  the  "certificate,"  as  the  Commission  puts  it)  is  prop- 
erty the  succession  to  which  is  taxable  under  the  inheritance  tax 
law  of  Ohio. 

As  to  your  second  question,  the  letter  of  Section  5348-2,  Gen- 
eral Code,  certainly  applies  to  the  case,  when  it  provides  that 

"No  corporation  organized  or  existing  under  the  laws  of 
this  state,  shall  transfer  on  its  books  or  issue  a  new  certifi- 
cate for  any  share  or  shares  of  its  capital  stock  belonging  to  or 
standing  in  the  name  of  a  decedent  *  *  *  without  the  written 
consent  of  the  tax  commission  of  Ohio.9', 

and  goes  on  to  prescribe  the  consequences  thereof,  which  may  be 
liability  for  the  amount  of  taxes  and  interest  due  under  the  chap- 
ter on  a  succession  to  the  shares.  It  is  believed  that  national  bank- 
ing associations  are  subject  to  this  provision.  That  it  is  competent 
for  the  state  to  require  of  national  banking  associations  services 
of  this  character,  in  connection  with  the  collection  of  its  public 
revenue,  seems  to  be  settled  by 

Bank  v.  Commonwealth  of  Kentucky,  9  Wall,  353; 

Waite  v.  Dowley,  94  U.  S.  527 ; 

Merchants  etc.  Bank  v.  Pennsylvania,  167  U.  S.  461. 

Your  second  question  is  accordingly  answered  by  the  state- 
ment that  the  national  bank  in  question  is  liable  to  the  same  ex- 
tent and  under  the  same  circumstances  that  a  corporation  organ- 
ized under  the  laws  of  Ohio  would  be  for  failing  to  comply  with 
Section  5348-2  of  the  General  Code. 
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County  Commissioners  are  Without  Authority  to  Expend  Public 
Funds  in  Order  to  Construct  a  Switch. 


No.  1940—  (Opinion  Dated  March  24,  1921.) 

Hon.  Lawrence  H.  Webber,  Prosecuting  Attorney,  Elyria,  Ohio. 

Dear  Sir:    You  have  recently  requested  the  opinion  of  this 

department  upon  three  questions  submitted  to  you  by  your  county 
commissioners  which  you  state  as  follows : 

"First :  Have  the  county  commissioners  authority  to  pur- 
chase a  small  tract  of  land  abutting  upon  the  B.  &  O.  railroad 
right-of-way  upon  which  to  erect  a  building  to  house  the  road 
machinery  belonging  to  the  county,  as  well  as  a  place  to  dump 
materials  and  supplies  which  are  delivered  by  the  railroad 
company  ? 

Second:  Have  the  commissioners  authority  to  erect  a 
building  for  this  purpose  ? 

Third:  Have  the  commissioners  a  right  to  construct  a 
switch  from  the  right-of-way  of  the  B.  &  0.  Railroad  Company 
onto  this  land  if  same  be  legally  purchased?" 

Your  first  two  questions  have  in  effect  been  answered  in  the 
affirmative  by  this  department  •  in  an  opinion  (No.  1600)  dated 
September  30,  1920,  and  directed  to  Hon.  C.  A.  Weldon,  Prosecut- 
ing Attorney,  Circleville,  Ohio,  a  copy  of  which  is  enclosed. 

The  statement  submitted  by  Mr.  Weldon  showed  that  it  was 
not  contemplated  in  that  case  that  a  tract  of  land  be  purchased  and 
a  building  afterward  erected  thereon,  but  that  the  land  and  build- 
ing be  purchased  as  a  unit;  whereas,  in  the  statement  of 
facts  which  you  submit,  the  plan  in  mind  is  to  purchase  the  tract 
and  thereafter  erect  a  building.  However,  there  is  no  difference  in 
principle  between  the  two  cases,  so  that  in  the  opinion  of  this  de- 
partment your  commissioners  have  authority  to  purchase  the  tract 
and  proceed  thereafter  to  erect  a  building. 

It  should  be  noted  that  in  the  opinion  to  Mr.  Weldon  it  was 
suggested  that  before  the  general  county  fund  was  reported  to  for 
making  the  purchase,  use  should  be  made  of  unappropriated  mon- 
eys, if  any,  in  the  public  building  fund.  It  was  also  pointed  out  that 
the  authority  of  the  commissioners  is  subject  to  certain  restric- 
tions upon  expenditures,  such  as  are  imposed  by  Section  5660  et 
seq.,  5638  and  2444  G.  C.  In  your  case,  of  course,  there  would  be 
another  set  of  statutes  in  point  when  the  commissioners  came  to 
erecting  the  building,  namely,  Sections  2333,  et  seq.  G.  C. 

The  foregoing  remarks  dispose  of  your  first  two  questions, 
leaving  your  third  question  for  consideration. 
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Section  7200  so  fas  as  pertinent  has  been  quoted  in  the  above 

mentioned  opinion  and  need  not  be  repeated,  except  to  the  extent 

that  the  last  sentence  of  the  section  may  be  again  stated : 

"The  county  commissioners  shall  provide,  suitable  places 
for  housing  and  storing  machinery,  tools,  equipment  and  con- 
veyances owned  by  the  county." 

Your  letter  refers  to  said  Section  7200  and  also  to  Section  1190- 
2  G.  C.  which  is  found  in  108  O.  L.  Pt.  2,  p.  1238.  That  section 
has  particular  reference  to  certain  machinery  and  equipment  turned 
over  to  the  state  by  the  federal  government,  and  authorizes  the 
state  highway  commissioner  to  lease  such  machinery  and  equip- 
ment to  county  commissioners.    The  section  provides  in  part: 

"The  county  commissioners  of  any  county  shall  be  au- 
thorized to  execute  any  and  all  such  leases  as  to  them  shall 
seem  proper,  and  shall  provide  suitable  places  for  housing  and 
storing  such  automobiles,  trucks,  road  machinery  and  equip- 
ment, and  shall  keep  such  automobile,  trucks,  machinery  and 
equipment  in  reasonable  repair.  Any  expense  incurred  by  the 
county  commissioners  in  carrying  out  the  provisions  of  this 
section  shall  be  paid  from  the  road  repair  fund  or  other  road 
fund  of  the  county." 

These  provisions,  it  will  be  observed,  are  practically  identical 

with  those  of  Section  7200  in  the  matter  of  general  authority  to 

provide  for  housing  and  storing;  so  that  upon  the  point  whether 

the  commissioners  may  construct  a  railroad  switch,  Section  1190-2 
adds  nothing  to  Section  7200. 

It  is  plain,  of  course,  that  neither  of  the  sections  expressly 
confers  power  on  the  commissioners  to  expend  the  county's  funds 
in  constructing  a  railroad  switch.  Does  such  power  arise  by  neces- 
sary implication?  The  answer  is  in  the  negative.  It  cannot  be 
said  that  because  authority  to  buy  land  and  erect  buildings  there- 
on for  storage  purposes  exists  by  necessary  implication  in  order  to 
give  practical  effect  to  the  statutes,  the  same  would  be  true  re- 
specting a  railroad  switch.  It  is  a  sufficient  answer  to  such  a 
proposition  that  while  a  switch  may  prove  a  great  convenience  and 
indeed  be  the  means  of  saving  money  to  the  county,  yet  it  is  by  no 
means  an  indispensable  or  necessary  adjunct  to  a  storage  house.  It 
needs  no  citation  of  authority  to  show  that  in  Ohio  county  com- 
missioners have  such  powers,  and  such  powers  only,  as  are  con- 
ferred expressly  or  as  arise  by  necessary  implication;  and  since, 
has  been  seen,  authority  to  construct  a  switch  does  not  arise  by 
necessary  implication,  it  follows  that  the  commissiners  are  without 
right  to  expend  funds  for  that  purpose. 
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MOTION  DOCKET 

16926— Arlo  A.  Taylor  v.  The 
Flower  Deaconess  Home  Hospital. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Lucas  county  to 
certify  its  record.    Sustained. 

16927— Equitable  Securities  Co.  v. 
John  P.  McDonald  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Franklin  county  to  certify  its 
record.     Overruled. 

16928 — The  President  &  Fellows  of 

Harvard  College  et  al.  v.  The  State 

.of  Ohio.    Motion  for  an  order  direct- 


ing the  Court  of  Appeals  of  Hamilton 
county  to  certify  its  record.  Sus- 
tained. 

16933 — Industrial  Commission  of 
Ohio  v.  Mary  Dense.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its 
record.     Overruled. 

16934 — The  Board  of  Education  of 
Bloom  Township  Rural  School  district 
et  al.  v.  Frank  D.  Slotterbeck  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Wood  county  to 
certify  its  record.     Sustained. 
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NE)¥  CORPORATIONS 

The  American  Repair  Co.,  Cincin- 
nati, $20,000.  C.  G.  Kavanaugh,  C. 
Suell,  M.  R.  Kraemer,  E.  J.  Landt, 
G.  E.  Kavanaugh. 

The  Worman  Grocery  Co.,  Dayton, 
$5,000.  H.  H.  Worman,  G.  J.  Keitzer, 
A.  Worman,  E.  E.  Kumler,  G.  L.  Sut- 
ton. 

The  Cooney  Sales  and  Development 
Co.,  Cleveland,  $10,000.  E.  Brown,  E. 
Zalad,  L.  S.  Sobel,  W.  M.  Gleason,  W. 
H.  Hasselman. 

The  Six  Wheel  Truck  Co.,  Akron, 
$1,000.  C.  E.  Hamlen,  M.  M.  Rigle, 
R.  L.  Brannan,  J.  B.  Hubert,  R.  Guin- 
ther. 

The  Western  Reserve  Process  Co., 
Warren,  $20,000.  J.  Whitaker,  T.  A. 
Elwell,  J.  W.  Douglas,  D.  M.  Bell,  L. 
M.  McCormick. 

The  Phelps  Motor  So.,  Care,  $30,- 
000.  J.  A.  Newcomer,  A.  D.  New- 
Comer,  H.  B.  Turnbell,  G.  L.  Phelps, 
W.  H.  Phelps. 

The  H.  and  M.  Auto  Co.,  Lima,  $1,- 

000.  Z.  Brugler,  R.  Williams,  W.  L. 
Shockey,  Harry  Yoakum,  G.  Espey. 

The  Arnold  Investment  Co.,  Cleve- 
land $100,000.  B.  F.  Arnold,  R.  E. 
Roehm,  G.  M.  Roudebush,  M.  L.  Mc- 
Cave. 

The  Smith-Burnham  Safe  Co., 
Cleveland,  $25,000.  A.  L.  Smith,  H. 
L.  Smith,  H.  H.  Burnham,  E.  M. 
Burnham,  E.  G.  Burnham. 

The  Mad  River  Milling  Co.,  Dayton, 
$25,000.  N.  C.  Weiffenbach,  J.  P.  Mc- 
Cleary,  F.  L.  Humphrey,  F.  R.  Flory, 
C.  D.  Heald. 

The  Caledonia  Telephone  Co.,  Cal- 
edonia, $60,000.  C.  E.  Kelly,  T.  J. 
Pittman,  J.  Pommert,  L.  C.  Dormen- 
worth,  R.  L.  Highly. 

The  Harrison  Oil  and  Gas  Co.,  Ak- 
ron, $100,000.  H.  A.  Hauss,  W.  Han- 
ry,  C.  G.  Mercer,  H.  Musser. 

The  Central  States  Hotels  Co.,  Ak- 
ron, $1,000.  H.  R.  Aanderson,  G.  M. 
Kennedy,  J.  P.  Groark,  M.  S.  Kelly, 

1.  C.  Morrison. 

The  Lake  Ainslie  Hardwood  Lum- 
ber Co.,  Dayton,  20,000.  E.  E.  Kum- 
ler, E.  J.  Harrison,  W.  E.  Gorrill,  G. 
L.  Sutton,  H.  J.  Poling. 


The  Homes  Construction  Co.,  Day- 
ton, $10,000.  H.  L.  Miller,  A.  Miller, 
G.  Miller,  N.  Miller,  H.  Miller. 

The  Warranty  Secured  Bldg.  Co., 
Akron,  $1,000.  M.  S.  Kelly,  H.  R. 
Anderson,  G.  M.  Kennedy,  L.  C.  Mor- 
rison, J.  P.  Groark. 

The  Lincoln  Photo-Play  Co.,  Cleve- 
land, $30  000.  M.  A.  Stetz,  E.  S.  Car- 
penter, E.  P.  Carpenter,  L.  Saunders, 
C.  Smolinsky. 

The  Road-Scope  Specialty  Co., 
Cleveland,  $10,000.  H.  C.  Pauline,  H. 
A.  Conelly,  G.  F.  Gilson,  J.  W.  Mac- 
Kenzie,  B.  L.  Benbow. 

The  Bakery  Finance  Co.,  Cleveland, 
$48,000.  B.  E.  Conrad,  W.  A.  Bowie, 
R.  E.  Reehorst,  R.  Hardwick,  C.  C. 
Reemsnyder. 

The  Lake  Forest  Estates  Co.,  Cleve- 
land, $50,000.  P.  H.  Bradley,  H.  R. 
Wells,  J.  H.  Boldon,  H.  L.  Smith,  H. 
P.  Ball. 

The  Lake  Forest  Club  Co.,  Cleve- 
land, $80,000.  P.  H.  Bradley,  H.  R. 
Wells,  J.  H.  Boldon,  H.  L.  Smith,  H. 
P.  Ball. 

The  Log  Cabin  Progressive  Co.,  Al- 
ger, $2,000.  J.  F.  Hubbell,  F.  R.  Hub- 
bell,  H.  E.  Thompson,  F.  L.  Guyton, 
A.  Guyton. 

The  Ohio  Blue  Limestone  Co.,  Mar- 
ion, $25,000.  M.  J.  Glenn,  H.  A.  Ste- 
vens, E.  G.  Holyzhauer,  Earl  Sweet, 
C.  M.  Glenn. 

The  Fulton  Elevator  Co.,  Fulton, 
$10,000.  G.  W.  Heskett,  F.  O.  Evans, 
W.  Showalter,  A.  L.  Bartlow,  J.  W. 
Powell. 

The  Texohio  Oil  Co.,  Cincinnati. 
$300,000.  N.  H.  Keller,  M.  C.  Mau- 
deleil,  M.  M.  Trieman,  I.  R.  Goldenm, 
A.  Hrieman. 

The  Family  Investment  Co.,  Cleve- 
land, $10,000.  N.  Auerbach,  M.  Fel- 
ixson,  L.  Lomer,  A.  Zeman,  D.  Rol- 
nick,  I.  S.  Hurwitz. 

.  The  Durable  Lead  Coating  &  Tin- 
ning Co.,  Cleveland,  $10,000.  C.  Hab- 
art,  O.  Roberts,  O.  Vajgl,  H.  L.  Thom- 
as, H.  A.  Macbeth. 

The  Towers  Hotel  Co.,  Cincinnati, 
$10,000.  L.  M.  Block,  M.  Lo wen  stein, 
E.  J.  Ernst,  H.  W.  Sudmeir,  W.  S. 
Evatt. 
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The  Starkson  Co.,  Cincinnati,  $5,- 
000.     D.  W.  Ellis,  L.  C.  Wanner,  R. 

A.  Haucke,  C.  B.  Heyker,  N.  D.  Grid- 
ley. 

The  Utica  Realty  Co.,  Cleveland, 
$10,000.  C.  Locher,  C.  Carroll,  F. 
Burstrom,  F.  W.  Green,  F.  J.  Lausche. 

The  Henry  Coal  &  Supply  Co., 
Amelia,  $5,000.  F.  E.  Wood,  D.  W. 
Murphy,  T.  Bateman,  M.  Barrett,  H. 

E.  Joseph. 

The  Leadcote  Co.,  Cleveland,  $10,- 
000.  J.  S.  Kohn,  L.  J.  Kohn,  C.  E. 
Phipps,  E.  C.  Landsman,  E.  A.  Mick- 
elson. 

The  W.  F.  Proctor  Co.,  Warren, 
$50,000.  G.  B.  Cornell,  C.  C.  Hall,  F. 
C.  Hartman,  I.  S.  Ranch,  W.  F.  Proc- 
tor. 

The  Montour  &  Lake  Erie  Coal  Co., 
Cleveland,  $50,000.  J.  H.  Price,  W.  C. 
Graves,  C.  S.  Horner,  W.  C.  McCul- 
lough,  R.  B.  Turner. 

The  McCleery-Carpenter  Electric 
Co.,  Columbus,  $15,000.  H.  D.  Mc- 
Cleery,  H.  B.  Newman,  F.  O.  Carpen- 
ter, F.  E.  Pote,  R.  J.  Woodley. 

The  Parshall  Supply  Co.,  Cleveland, 
$500.  No  par.  D.  A.  Parshall,  F.  E. 
Pfeiffer,  K.  Wilgus,  G.   E.  Senkbeil, 

B.  L.  Farmer. 

The  Acacia  Country  Club  Co.,  Cleve- 
land, $500.    No  par.     F.  W.  Poulson, 

F.  E.  Baker,  J.  F.  Conners,  Jr.,  K.  E. 
Hagerty,  J.  W.  Love. 

The  G.  &  W.  Mfg.  Co.,  Dayton,  $50,- 
000.  F.  C.  Canny,  A.  J.  Welty,  J.  J. 
Gage,  R.  A.  Kneisly,  L.  E.  Smith. 

The  Independent  Sanitary  Mfg.  Co., 
Cleveland,  $150,000.  J.  C.  Doyle,  W. 
E.  Rielly,  M.  F.  Rielly,  S.  S.  Davidson, 
M.  A.  Higgins. 

The  Cleveland  Dairy  Co..  Cleveland, 
$20,000.  M.  Strasbourger,  W.  B.  Lahr, 
S.  R.  Klein,  H.  W.  Grieme,  H.  C.  R. 
Grieme. 

The  Mahoning  Securities  Co., 
Youngstown,  $10,000.  D.  T.  Peters,  E. 
M.  McBride,  J.  B.  Malloy,  C.  P.  Cer- 
vone,  Jr.,  F.  B.  Kearney. 

The  Warnke  Motor  Sales  Co.,  Mau- 
mee,  $25,000.  A.  H.  Miller,  H.  Warnke, 
A.  A.  Hahn,  W.  F.  Pioch,  J.  A.  Ulmer. 

The  Youngstown  Commercial  Trav- 
elers Club  House  Co.,  Youngstown, 
$25,000.  R.  E.  Baldwin,  W.  C.  Whit- 
ten,  W.  L.  Dales,  E.  N.  Wirt,  J.  E. 
Peters. 

The  Owners  and  Drivers  Home  Co., 
$50,000.    H.  T.  Myers,  J.  D.  Beers,  P. 

C.  Lawrence,  R.  C.  Holdridge,  S.  W. 


Baker,  J.  K.  Peters,  W.  M.  King,  V. 
F.  Shroats,  A.  E.  Tobin. 

The  Wolfe  Co.  of  Cincinnati,  $35,- 
000.  No  par.  N.  Gross,  C.  Tripp,  B. 
P.  Taylor,  C.  P.  DaJloch,  F.  A.  Carlisle. 

The  Cincinnati  Lamp  &  Bracket  Co., 
Cincinnati,  $50,000.  Theodore  Luth, 
H.  W.  Myer,  C.  C.  Wright,  R.  H.  But- 
ler, F.  T.  Luth. 

The  Howe  Shirt  Shoppe  Co.,  Akron, 
$10,000.  Henry  Pollock,  E.  E.  Cohen, 
Phillip  Cohen,  C.  D.  Cohen,  E.  C.  Lorn- 
nitz. 

The  Consumers  Sales  Co.,  Cleve- 
land, $10,000.  B.  D.  Gordon,  A.  W. 
Marks,  E.  L.  Mueller,  C.  R.  Berne,  A, 
M.  Nell. 

The  Armstrong  Sewer  Pipe  Co.,  Cin- 
cinnati, $60,000.  A.  C.  Armstrong,  P. 
V.  Wagner,  M.  J.  Smith,  C.  T.  Bliss, 
Ben  Smith. 

The  Coit  Mercantile  Co.,  Cleveland, 
$10,000.    W.  O.  Pitts,  O.  A.  Smith,  R. 

C.  Kinley,  M.  J.  O'Brien,  J.  E.  Bor- 
chard. 

The  Crola  Block  Co.,  Columbus, 
$500.  W.  W.  Summers,  G.  C.  Wood- 
ward, T.  C.  Lindsay,  Jr.,  C.  N.  Wier- 
man,  U.  S.  G.  Rowe. 

The  Heintel-Hitchie  Cut  Stone,  Co., 
Cleveland,  $30,000.  Jas.  Ritchie,  M. 
Ritchie,  G.  J.  Heintel,  C.  A.  Heintel, 
Chas.  H.  Meintel. 

The  Cleveland  Cream  Fried  Cake 
Co.,  Cleveland,  $10,000.  A.  W.  Hai- 
man,  L.  M.  Rich,  D.  A.  Levine,  E.  F. 
Spurney,  E.  M.  Chalsupka. 

The  Instant  Tire  Service  Co., 
Youngstown,  $1,000.    C.  F.  Grant,  U. 

E.  Rogers,  E.  E.  Hartman,  R.  M. 
Shaffer,  F.  J.  Rockwell. 

The  Eph-Rath  Clothing  Co.,  Ham- 
ilton, $38,000.  M.  E.  Ephrath,  G.  M. 
Kappeler,  A.  W.  Ephrath  M.  K.  Mar- 
golis,  Bertha  M.  Ephrath. 

The  Bachterized  Products  Co.,  Lon- 
don, $10,000.  J.  A.  Smith,  H.  E. 
Welsh,  J.  W.  Hume,  Chas.  Klever,  C. 
B.  Anderson,  Herbert  Adams,  J.*  W. 
Tanner,  Jas.  P.  Moony,  H.  H.  Chaney. 

The  Lakewood  Savings  &  Loan  Co., 
Cleveland,   $500,000.     D.    Todd   May, 

F.  W.  Brunner,  D.  L.  Schwab,  Byron 

D.  Kuth,  M.  L.  Higgins. 

The  L.  B.  Secor  Bureau  of  Investi- 
gation Co.,  Toledo,  $5,000.  L.  B.  Se- 
cor. V.  J.  Waltz,  C.  E.  Mehring,  Fred 
Cuff,  Richard  Secor. 

The  Highland-Brown  Oil  Co., 
Lynchburg,  $25,000.  R.  E.  McMullen, 
J.  B.  Hitchinson,  T.  J.  Mason,  W.  C. 
Suzan,  J.  L.  Tedrick. 
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The  Odeal  Business  School  &  Audit 
Co.,  Piqua,  $5,000.  W.  W.  Edge,  H. 
E.  Sims,  J.  P.  Decker,  W.  S.  Gravett, 
J.  B.  Barker. 

The  Mineral  Lands  Co.,  Massillon, 
$500.  H.  W.  Loeffler,  O.  J.  Sorg,  G. 
T.  Crawford,  G.  C.  Moyers,  N.  S. 
Leonard. 

The  Hill  Top  Realty  Co.,  Pomeroy, 
$500.  A.  V.  Wadsworth,  James  L. 
Casto,  A.  H.  Fisher,  Homer  L.  Casto. 

The  Bradford  Automobile  Co.,  To- 
ledo, $50,000.  N.  C.  Bradford,  P.  A. 
Gaynor,  T.  H.  B.  Van  Keuren,  J.  E. 
Van  Keuren,  A.  L.  Mayer. 

The  Elk  Coal  &  Coke  Co.,  Colum- 
bus, $500,000.  C.  H.  Bancroft,  H,  L. 
Pleasant,  A.  L.  Wisewell,  C.  J.  Mayer, 
L.  S.  VanGuns. 

The  Guaranteed  Materials  Co., 
Cleveland,  $25,000..  J.  W.  DeCumbe, 
H.  M.  Rothberg,  R.  G.  Baird,  A.  Mc- 
Millian,  Jay  Seigler. 

The  Hanna  Theatre  Co.,  Cleveland, 
$6,000.  H.  W.  Foster,  R.  H.  Hunter, 
M.  L.  Teloeken,  H.  E.  Werner,  A.  L. 
Welch. 

The  Arm  lender  Truck  Sales  Co., 
Cleveland,  $25,000.  C.  A.  Sirl,  F.  E. 
Meyer,  T.  J.  Sunkle,  Lena  Sunkle,  F. 
C.  Evers. 

The  Randall  Farms  Co.,  Cleveland, 
$10,000.  C.  A.  Bingham,  W.  D.  Ba- 
con, Jr.,  W.  D.  Bacon,  Sr.,  A.  S.  Grif- 
fin. 

Increases 

The  Washington  Motor  Co,.  Eaton, 
$5,000  to  $100,000. 

The  Lucky  Furniture  Co.,  Akron, 
$50,000  to  $20,000. 

The  Greenfield  Windau  Co.,  Cleve- 
land, $20,000  to  $45,000. 

The  Walter  L.  Lillie  Co.,  Columbus, 
$200,000  to  $350,000. 

The  Knapp  Fence  Co.,  Cleveland, 
$30,000  to  $50,000. 

The  Ironton  Stove  &  Mfg.  Co.,  Iron- 
ton,  $300,000  to  $5,000,000. 

The  Lewis  Electric  Co.,  Canton, 
$100,000  to  $500,000. 

The  Cole-Curtis  Motor  Co.,  Warren, 
$5,000  to  $10,000. 

The  Dixie  Light  &  Power  Co.,  Per- 
rysburg,  $10,000  to  $75,000. 

The  Mutual  Mortgage  Co.,  Cleve- 
land, $100,000  to  $200,000. 

The  Dean  &  Barry  Co.,  Columbus, 
$100,000  to  $225,000. 

The  Metropolitan  Motor  Insurance 
Co.,  Cleveland,  $100,000  to  $500,000. 

The  W.  H.  Ballantine  Co.,  Cleve- 
land, $27,500  to  $100,000. 


The  New  England  Co.,  Cleveland, 
$2,000,000  to  $2,300,000. 

The  Seinsheimer  Paper  Co.,  Cincin- 
nati, $175,000  to  $330,000. 

The  Prospect  Optical  Co.,  Cleve- 
land, $15,000  to  $25,000. 

The  Triangle  Fotos  Co.,  Cincinnati, 
$10,000  to  $30,000. 

The  Zak  Bros.  Co.,  Cleveland,  $175,- 
000  to  $375,000. 

The  J.  G.  Hair  Co.,  Cambridge, 
$30,000  to  $50,000. 

The  Whittlesey  Investment  Co.,  To- 
ledo, $10,000  to  $20,000. 

The  Nickel  Plate  Milling  Co.,  Pain- 
esville,  $125,000  to  $175,000. 

The  New  Wapakoneta  Wheel  Co., 
Wapakoneta,  $50,000  to  $100,000. 

The  Peerless  Nut  Co.,  Cleveland, 
$10,000  to  $50,000. 

The  Foss  Woodworking  Co.,  Cleve- 
land, $10,000  to  $25,000. 

The  Kilpatrick- French  Motor  Car 
Co.,  Lebanon,  $16,000  to  $200,000. 

The  Petticrew  Real  Estate  Co., 
Springfield,  $60,000  to  $500,000.  Pref. 

The  Lockland  Lumber  Co.,  Lock- 
land,  $25,000  to  $50,000. 

The  Petticrew  Real  Estate  Co., 
Springfield,  $40,000  to  $250,000.  Com. 

The  Griswold  Sohl  Co.,  Columbus, 
$100,000  to  $160,000. 

The  Putnam  Bldg.  Co.  Marietta, 
$6,000  to  $50,000. 

The  Peoples  Bank  Co.,  Alliance, 
$50,000  to  $100,000. 

The  Volunteer  Loan  &  Building  Co., 
Cincinnati,  $1,250,000  to  $2,000,000. 

The  Rex  File  Co.,  Newcomerstown, 
$200,000  to  $500,000. 

The  Oak  Park  Co.,  Cleveland,  $100,- 
000  to  $200,000. 

The  First  Heights  Mansion  Co., 
Cleveland,  $100,000  to  $500,000. 

The  Buttles  Ave.  Lumber  Co.,  Co- 
lumbus,  $50,000   to   $75,000. 

Decreases 

The  R.  G.  Miller  Coal  Co.,  Cleveland, 
$75,000  to  $750. 

The  Liberty  Lumber  Co.,  Columbus, 
$25,000  to  $500. 

The  Baker  R.  &.  L.  Co.,  Cleveland, 
$5,750,000  to  $2,500,000. 

The  Joseph  Joseph  &  Bros.  Co.,  Cin- 
cinnati,  $2,000,000  to  $1,500,000. 

The  New  Wapakoneta  Wheel  Co., 
Wapakoneta{  $75,000  to  $50,000. 

The  Aluminum  Castings  Co.,  Cleve- 
land, $400,000  to  $4,000. 

The  J.  P.  Gordon  Co.,  Columbus, 
$1,000,000  to  $500,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2254 — In  the  Matter  of  the  Application  of  The  Wheeling  and 
Lake  Erie  Railway  Company  for  an  Order  Authorizing  the  Issue 
of  Said  Company's  Six  Per  Cent.  Refunding  Mortgage  Bonds, 
Series  C,  and  for  the  Pledge  of  the  Same. — Prayer  Granted. 


(Dated  April  7,  1921.) 

This  day  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard  upon  the  application  of  The 
Wheeling  and  Lake  Erie  Railway  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio),  asking  the  consent  and  authority  of  this  Commission 
to  issue  its  Series  C,  refunding  mortgage,  six  per  cent,  bonds  of 
the  principal  sum  of  eight  hundred  and  eighty-four  thousand  dol- 
lars, for  and  on  account  of  expenditures  of  money  (not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness) 
from  its  treasury,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein,  for  capital  purposes,  and  to 
pledge  the  same  as  security  for  loans  to  be  procured  for  the  partial 
reimbursement  of  its  treasury  for  such  uncapitalized,  capital  ex- 
penditures. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

(1)  That,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  and  within  the  period, 
September  7,  1920  to  January  27,  1921,  both  inclusive,  the  ap- 
plicant actually  expended  from  its  treasury  for  the  construc- 
tion, completion,  extension  and  improvement  of  its  facilities 
and  for  the  payment  and  discharge  of  outstanding  capital  obli- 
gations, the  sum  of  $915,840.52,  none  of  which  was  obtained 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness, and  the  capitalization  of  which  has  not  heretofore 
been  authorized  by  order  of  this  Commission,  and 

(2)  That  the  issue  of  applicant's  said  refunding  mortgage, 
series  C,  bonds  of  the  principal  sum  of  $884,000.00  is  reason- 
ably required  and  the  money  to  be  procured  thereby  neces- 
sary for  the  partial  reimbursement  of  applicant's  treasury  for 
the  aforesaid  uncapitalized,  capital  expenditures  therefrom,  and 

(3)  That,  under  the  conditions  now  obtaining  in  the  finan- 
cial markets  and  surrounding  the  sale  of  securities,  it  is  not 
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possible  to  sell  applicant's  said  bonds  for  a  reasonable  price 
and  that,  to  procure  the  moneys  now  required  by  the  appli- 
cant, it  will  be  necessary  to  negotiate  loans  with  said  bonds  as 
collateral  security  therefore, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.    It  is  therefore, 

Ordered,  That  said  The  Wheeling  and  Lake  Erie  Railway  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  refunding  mortgage, 
six  per  cent.  Series  "C,"  bonds  of  the  principal  sum  of  eight  hundred 
and  eighty-four  thousand  dollars  ($884,000.00) .    It  is  further, 

Ordered,  That,  pending  the  further  order  of  this  Commission 
prescribing  a  minimum  sale  price  for  said  bonds,  the  same  may  be 
pledged  as  collateral  security  for  a  loan  of  $1,460,000.00,  principal 
amount,  from  the  United  States  under  Section  210  of  the  Trans- 
portation Act,  1920,  as  amended.    It  is  further 

Ordered,  That  the  loan  so  procured  from  the  United  States 
shall  be  expended  only  for  capital  purposes.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds,  in  reasonable 
detail,  of  the  expenditure  of  said  loan,  and  of  all  pertinent  facts 
relating  to  such  issue,  pledge  and  disposition  of  said  bonds.  It  is 
further 

Ordered,  That  jurisdiction  of  this  matter  be,  and  hereby  it  is 
retained  for  the  purpose  of  hereafter  prescribing  a  sale  price  or 
said  bonds  and  the  purposes  for  which  the  proceeds  arising  from  a 
sale  thereof  shall  be  expended. 


No.  2149 — In  the  Matter  of  the  Application  of  The  Wheeling  and 
Lake  Erie  Railway  Company  for  an  Order  Authorizing  the  Issue 
of  Said  Company's  Refunding  Mortgage  Bonds,  Series  B,  and  for 
the  Pledge  of  the  Same. — Prayer  Granted. 


(Dated  April  7,  1921.) 

This  day  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard  upon  the  application  of  The 
Wheeling  and  Lake  Erie  Railway  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio),  asking  the  consent  and  authority  of  this  Commission 
to  issue  its  Series  B,  refunding  mortgage,  five  percent,  bonds  of  the 
principal  sum  of  one  million,  three  hundred  and  fifty-one  thousand 
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dollars,  for  and  on  account  of  expenditures  of  money  (not  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness) from  its  treasury,  within  the  five  years  next  preceding  the 
date  of  the  filing  of  the  application  herein,  for  capital  purposes, 
and  to  pledge  the  same  as  security  for  loans  to  be  procured  for  the 
partial  reimbursement  of  its  treasury  for  such  unfcapitalized  capi- 
tal expenditures. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds: 

(1)  That,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  and  within  the  period, 
January  first,  1917  to  August  thirty-first,  1920,  the  applicant 
actually  expended  from  its  treasury  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities  and  for  the 
payment  and  discharge  of  outstanding  capital  obligations,  the 
sum  of  $1,417,888.35,  none  of  'which  was  obtained  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  and 
the  capitalization  of  which  has  not  heretofore  been  authorized 
by  order  of  this  Commission, 

(2)  That  the  issue  of  applicant's  said  refunding  mort- 
gage, series  B,  bonds,  of  the  principal  sum  of  $1,351,000.00 
is  reasonably  required  and  the  money  to  be  procured  thereby 
necessary  for  the  partial  reimbursement  of  applicant's  ex- 
penditures therefrom,  and 

(3)  That,  under  the  condition  now  obtaining  in  the  finan- 
cial markets  and  surrounding  the  sale  of  securities,  it  is  not 
possible  to  sell  applicant's  said  bonds  for  a  reasonable  price 
and  that,  to  procure  the  moneys  now  required  by  the  appli- 
cant, it  will  be  necessary  to  negotiate  loans  with  said  bonds 
as  collateral  security  therefore, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Wheeling  and  Lake  Erie  Railway  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  refunding  mort- 
gage, five  per  cent.  Series  "B,"  bonds  of  the  principal  sum  of  one 
million,  three  hundred  and  fifty-one  thousand  dollars  ($1,351,- 
000.00) .    It  is  further  . 

Ordered,  That,  pending  the  further  order  of  this  Commission 
prescribing  a  minimum  sale  price  for  said  bonds,  the  same  may  be 
pledged  as  collateral  security  for  loans,  viz:  $100,000.00,  principal 
sum  thereof,  to  be  pledged  with  the  Guardian  Savings  and  Trust 
Company,  of  Cleveland,  Ohio,  to  replace  a  like  amount  of  similar 
bonds  previously  pledged  as  partial  security  for  a  loan  of  $850,- 
000.00,  due  October  22,  1921,  and  the  remainder  of  such  bonds,  or 
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so  much  thereof  as  may  be  required,  to  be  pledged  as  security  for 
a  note,  or  notes,  to  be  given  to  the  United  States  Railroad  Adminis- 
tration on  account  of  additions  and  betterments  to  roadway  and 
structures  made  by  the  United  States  Railroad  Administration  dur- 
ing Federal  Control,  or  to  replace  similar  bonds  heretofore  with- 
drawn for  pledge  with  the  Secretary  of  the  Treasury  as  security 
for  a  loan  from  the  United  States  under  Section  210  of  the  Trans- 
portation Act  of  1920,  as  amended.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  of  all,  perti- 
nent facts  relating  to  such  pledge  thereof.    It  is  further 

Ordered,  That  jurisdiction  of  this  matter  be,  and  hereby  it  is 
retained  for  the  purpose  of  hereafter  prescribing  a  sale  price  for 
said  bonds  and  the  Imposes  for  which  the  proceeds  arising  from  a 
sale  thereof  shall  be  expended. 

No.  2243— In  the  Matter  of  the  Application  of  The  Price  Hill  In- 
clined Plane  Railroad  Company  for  Consent  and  Authority  to 
Issue  and  Dispose  of  $40,000.00,  Par  Value,  of  Its  Eight  Per 
Cent.  Preferred  Capital  Stock. — Prayer  Granted. 


(Dated  April  8,  1921.) 

This  day,  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  m  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Price  Hill  Inclined  Plane  Railroad  Company,  (a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio) ,  asking  the  consent  and  authority  of  this 
Commission  to  issue  and  dispose  of  its  eight  per  cent,  preferred 
capital  stock  of  the  par  value  of  forty  thousand  dollars,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  used  to  discharge  indebted- 
ness incurred  and  created  for  and  on  account  of  the  purchase,  for 
a  consideration  of  $36,000.00,  of  the  real  estate  upon  which  is 
located  the  railroad  and  buildings  of  the  applicant. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon :  \ 

(1)  That  the  applicant  has  created  an  indebtedness,  now 
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due  and  payable,  in  the  sum  of  $35,000.00,  for  and  on  account 
of  the  acquisition  of  the  real  estate  upon  which  has  been  con- 
structed its  railroad  and  buildings ; 

(2)  That,  under  the  conditions  now  obtaining  in  the  finan- 
cial markets  and  surrounding  the  sale  of  securities,  a  reason- 
able price  to  be  obtained  from  the  sale  of  applicant's  preferred 
capital  stock  will  be  eighty-five  and  seventy-two  one-hun- 
dredths  percentum  of  the  par  value  thereof ; 

(3)  That  the  issue  of  applicant's  preferred  capital  stock 
of  the  par  value  of  forty  thousand  dollars  is  reasonably  re- 
quired and  the  money  to  be  procured  thereby  is  necessary  for 
the  payment  and  discharge  of  its  aforesaid  lawful,  capital  in- 
debtedness, and 

(4)  That,  where  and  as  such  an  arrangement  can  be  ne- 
gotiated, the  applicant  should  be  authorized  to  issue  and  de- 
liver its  said  preferred  capital  stock,  upon  such  a  basis,  in  dis- 
charge of  any  part  of  said  indebtedness, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  said  preferred  capital  stock  should  be 
granted.    It  is,  therefore, 

Ordered,  That  said  The  Price  Hill  Inclined  Plane  Railroad  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  eight  per  cent, 
preferred  capital  stock  of  the  total  par  value  of  forty  thousand  dol- 
lars (|40f000.00) ,  and  that  said  capital  stock  be  sold  or  issued  for  the 
highest  price  obtainable  but  for  not  less  than  eighty-five  and  seven- 
ty-two one-hundredths  percentum  (85.72%)  of  the  par  value  there- 
of.   It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  or  disposition  of 
said  capital  stock  for  less  than  the  par  value  thereof  be  extinguished 
pursuant  to  the  rules  and  regulations  heretofore  prescribed  by  this 
Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  expended,  or  said  capital  stock  be  issued  and  delivered 
upon  the  basis  hereinbefore  prescribed,  or  the  payment  and  dis- 
cnarge  of  the  indebtedness  of  the  sum  of  $35,000.00,  which  was 
created  and  incurred  for  and  on  account  of  the  acquisition  of  the 
real  estate  upon  which  is  constructed  applicant's  railroad  and  build- 
ings, and  for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  of  so  much  thereof  as  shall  be  sold, 
pursuant  to  the  terms  and  conditions  of  this  order. 
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No.  2265— In  the  Matter  of  the  Application  of  The  Lima  Telephone 
and  Telegraph  Company  for  Authority  to  Issue  and  Sell  $200,- 
000.00  of  Its  Capital  Stock.— Prayer  Granted. 


(Dated  April  8,  1921.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and7  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Lima  Telephone  and  Telegraph  Company,  (a  corpor- 
ation duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Ohio),  asking  the  consent  and  authority  of  this 
Commission  to  issue  its  common  capital  stock  of  the  par  value  of 
one  hundred  thousand  dollars  and  its  six  per  cent,  preferred  capital 
stock  of  the  par  value  of  one  hundred  thousand  dollars,  the  proceeds 
arising  from  the  sale  thereof  to  be  used  to  discharge,  at  the  matur- 
ity date  thereof,  June  first,  1921,  applicant's  presently  outstanding 
first'  mortgage  bonds  of  the  principal  sum  of  one  hundred  and  thirty 
thousand  dollars,  and  to  reimburse  its  treasury,  to  the  extent  of 
$70,000.00,  for  the  $87,781.41  (not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness)  expended  there- 
from to  March  first,  1921,  for  additions,  extensions  and  improve- 
ments to  its  plant  and  facilities. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  inquiry  and  investigation  there- 
upon : 

(1)  That  the  applicant  now  has  outstanding  $130,000.00, 
principal  sum,  of  first  mortgage  bonds  which  mature  upon  the 
first  day  of  June,  1921,  and  must,  on  said  day,  be  paid  and  dis- 
charged or  lawfully  refunded ; 

(2)  That,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  and  to  the  first  day  of 
March,  1921,  the  applicant  actually  expended  from  its  treasury 
for  the  construction,  completion,  extension  and  improvement 
of  its  facilities,  including  payments  upon  work  in  progress, 
the  sum  of  $87,781.41,  none  of  which  was  obtained  by  the  issue 
of  stock,  bonds,  notes  or  other- evidences  of  indebtedness,  and 

(3)  That  the  issue  of  applicant's  said  common  and  pre- 
ferred capital  stocks  of  the  par  value  of  $100,000.00  each  is 
reasonably  required  and  the  money  to  be  procured  thereby 
necessary  for  the  payment  and  discharge  of  applicant's  afore- 
said maturing  bonds  and  the  reimbursement,  the  extent  of 
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$70,000,00,  of  applicant's  treasury  for  the  aforesaid  uncapital- 
ized,  capital  expenditures  therefrom, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stocks  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Lima  Telephone  and  Telegraph  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  one  hundred  thousand  dollars  ($100,- 
000.00),  and  its  six  per  cent,  preferred  capital  stock  of  the  par 
value  of  one  hundred  thousand  dollars  ($100,000.00) ,  and  that  said 
capital  stocks  be  sold  for  the  highest  price  obtainable  but  not  less 
than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stocks  be  expended  for  the  following  purposes,  and  no  others, 
to-wit : 

$130,000.00  for  the  payment  and  discharge  of  applicant's 
outstanding  first  mortgage  bonds,  of  such  principal  sum,  which 
mature  upon  the  first  day  of  June,  1921,  and 

$70,000.00  applied  to  the  reimbursement  of  applicant's 
treasury  for  the  sum  of  $87,781.41  (not  procured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness)  ac- 
tually expended  therefrom,  within  the  five  years  next  proceed- 
ing the  date  of  the  filing  of  the  application  herein  and  to  the 
first  day  of  March,  1921,  for  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities,  including  payment 
upon  work  in  progress. 

It  is  further 

Ordered,  That,  forthwith  upon  the  payment  and  discharge  of 
said  first  mortgage  bonds,  the  same  be  cancelled  and  destroyed.  It 
is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stocks  and  con- 
ditions of  this  ortler,  and  of  the  cancellation  and  destruction  of  said 
discharged  mortgage  bonds. 


No.  1793 — In  the  Matter  of.  the  Application  of  The  Athens  County 
Home  Telephone  Company,  of  Athens,  Ohio,  for  Leave  to  Issue 
Capital  Stock. — Supplemental  Order. 


(Dated  April  7,  1921.) 

The  Commission  having  heretofore,  to-wit:  As. of  date  Novem- 
ber twenty-fourth,  1919,  by  order  duly  made  and  entered  herein, 
consented  to  and  authorized  the  issue  and  sale,  for  the  highest 
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price  obtainable  but  not  less  than  the  par  value  thereof,  of  com- 
mon capital  stock  of  the  par  value  of  thirty-nine  thousand,  five 
hundred  dollars  by  The  Athens  County  Home  Telephone  Company 
and  prescribed  the  purposes  for  which  the  proceeds  to  be  derived 
from  the  sale  of  such  common  capital  stock  should  be  expended, 
comes  now  said  The  Athens  County  Home  Telephone  Company  and, 
by  its  supplemental  petition  filed  herein  and  the  evidence  offered 
at  a  hearing  thereupon,  represents  and  shows  to  the  satisfaction 
of  the  Commission  that  by  reason  of  certain  corporate  disabilities 
and  the  conditions  existing  in  the  financial  markets  it  has  been  un- 
able to  exercise  the  authority  so  granted  by  said  order,  but  that  it 
has  reason  to  believe  it  can  so  dispose  of  its  six  per  cent,  preferred 
capital  stock  of  such  par  amount,  and  asks  the  consent  and  author- 
ity of  this  Commission  to  issue,  in  lieu  of  said  common  capital  stock, 
its  six  per  cent,  preferred  capital  stock.    It  is,  therefore, 

Ordered,  That  the  order  made  and  entered  herein  as  of  date 
November  twenty-fourth,  1919,  be,  and  hereby  it  is  modified  and 
amended  to  read  as  follows,  to-wit : 

"It  is,  therefore, 

"Ordered,  That  said  The  Athens  County  Home  Tele- 
phone Company  be,  and  hereby  it  is  authorized  to  issue  its  six 
per  cent,  preferred  capital  stock  of  the  total  par  value  of 
thirty-nine  thousand,  five  hundred  dollars  ($39,500.00),  and 
that  said  capital  stock  be  sold  or  the  highest  price  obtainable 
but  not  less  than  the  par  value  thereof." 

It  is  further 

Ordered,  That  in  all  other  respects  said  order  be  and  remain  as 
originally  written. 

Advanced  Utility  Rate  Proceeding  No.  47 — In  the  Matter  of  the 
Proposed  Increased  Rates  for  Water  Service  Filed  by  The  London 
Water  Works  Company  to  Become  Effective  January  20,  1921. 


(Dated  March  31,  1921.) 

The  Commission  having  heretofore,  by  order  made  and  entered 
herein,  suspended  the  going  into  effect  of  the  proposed  increased 
rates  for  water  service  in  the  Village  of  London,  Ohio,  contained  in 
a  schedule,  designated  P.  U.  C.  O.  No.  1,  filed  by  The  London  Water 
Works  Company  to  become  effective  January  20,  1921,  and  entered 
upon  a  hearing  and  investigation  to  determine  the  propriety  of  said 
proposed  increased  rates: 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
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which  was  given  to  all  parties  in  interest,  said  matter  came  on  for 
final  consideration  upon  the  evidence  submitted  at  the  hearings 
herein  had  and  the  report  of  the  Commission's*  independent  investi- 
gation and  inquiry  into  said  matter. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises  the  Commission  finds,  taking  into  consideration  the  value 
of  respondent's  property,  used  and  useful  for  the  convenience  of 
the  public  in  the  furnishing  of  said  service,  the  cost  of  furnishing 
said  service,  and  the  necessity  of  making  reservations  from  income 
for  depreciation  and  contingencies,  that  the  proposed  rates  and 
charges  for  the  furnishing  of  water  service  in  the  Village  of  Lon- 
don, Ohio,  set  forth  and  contained  in  the  schedule,  designated  P.  U. 
C.  O.  No.  1,  of  The  London  Water  Works  Company  are  not  unjust, 
unreasonable  or  excessive  and  will  not  yield  said  company  a  greater 
rate  of  return  than  it  is  entitled  to  earn  upon  its  said  property.  It 
is,  therefore, 

Ordered,  That  the  order,  heretofore  made  and  entered  herein, 
suspending  the  going  into  effect  of  the  rates  and  charges  contained 
in  said  proposed  schedule  of  said  The  London  Water  Works  Com- 
pany, be,  and  hereby  it  is  rescinded,  and  that  said  investigation  be, 
and  hereby  it  is  discontinued. 


ATTORNEY  GENERAL 


Where  Delinquent  Juveniles  Are  Sentenced  to  the  Industrial  School 
the  Costs  of  the  Case  and  of  the  Transportation  Are  to  be 
Paid  by  the  County. — Where  a  Juvenile  is  Bound  Over  to  the 
Juvenile  Court  by  a  Justice  of  the  Peace  or  Mayor,  the  Costs 
Accruing  Are  to  be  Paid  by  the  County  Under  Section  1682, 
G.  C. — In  Cases  Arising  Under  Section  1654,  G.  C,  and  All  Other 
Sections  of  the  Juvenile  Act,  the  Entries  and  Minutes  Made  in 
the  Appearance  Docket  of  the  Juvenile  Court  and  the  Entries 
in  the  Journal  of  That^  Court  of  All  Orders,  Judgments  and  Find- 
ings of  Said  Court,  Are  the  Only  Records  Required  by  Law  to 
be  Made.  

No.  1848.— (Opinion  Dated  Feb.  8,  1921.) 

Hon.  F.  M.  Cunningham,  Prosecuting  Attorney,  Lebanon,  Ohio. 

Dear  Sir:  You  have  recently  submitted  to  this  department  a 
series  of  questions  relative  to  the  payment  of  costs  in  juvenile 
cases. 

(1)  The  first  said  question  is: 

"Where  delinquent  juveniles  are  sentenced  to  the  indus- 
trial school  does  the  state  or  the  county  pay  the  costs  of  the 
case  and  the  costs  of  transportation  ?" 

Authority  for  the  commitment  of  juvenile  delinquents  to  the 
boys'  industrial  school  and  the  girls'  industrial  home  is  found  in 
Section  1652,  G.  C,  which  it  is  necessary  here  to  quote.  It  is  be- 
lieved that  Section  1682,  G.  C,  furnishes  a  complete  answer  to  your 
question,  said  section  reading  thus: 

"Fees  and  costs  in  all  such  cases  with  such  sums  as  are 
necessary  for  the  incidental  expenses  of  the  court  and  its 
officers,  and  the  expense  of  transportation  of  children  to  places 
to  which  they  have  been  committed,  except  the  fees  of  the 
court  and  the  fees  and  expenses  of  the  sheriff  and  his  deputies, 
shall  be  paid  from  the  county  treasury  upon  specifically  item- 
ized vouchers,  verified  by  oath  and  certified  to  by  judge  of 
the  court." 

(2)  Your  second  question  reads  thus : 

"Where  an  arrest  is  made,  and  the  justice  or  mayor  binds 
the  defendant  over  to  the  court  of  common  pleas  to  await  the 
action  of  the  grand  jury  and  the  juvenile  judge  orders  the 
matter  transferred  by  reason  of  the  defendant  being  of  such 
age  as  to  be  within  the  jurisdiction  of  said  court,  and  said 
defendant  being  found  guilty  as  charged  in  the  affidavit  filed 

34 


Attorney  General  35 

in  said  court,  and  sentenced  to  the  industrial  school  for  boys 
(or  girls)  are  the  costs  before  the  justice  or  mayor,  and  those 
accruing  in  the  juvenile  court  payable  by  the  state  or 
county  ?" 

It  may  be  well  first  to  observe  that  there  is  no  statutory  auth- 
ority permitting  a  justice  of  peace  or  mayor  to  bind  a  minor  under 
the  age  of  eighteen  years  over  to  the  court  of  common  pleas  to 
await  the  action  of  the  grand  jury.  For  this  reason  no  fees  may 
be  legally  taxed  or  paid  in  connection  with  any  attempt  by  such 
officers  to  bind  over  such  persons.  The  duty  of  such  officers  ap- 
pears from  Section  1659,  G.  C,  which  says: 

"When  a  minor  under  the  age  of  eighteen  years  is  ar- 
rested, such  child,  instead  of  being  taken  before  a  justice  of 
the  peace  or  police  judge,  shall  be  taken  directly  before  such 
juvenile  judge;  or,  if  the  child  is  taken  before  a  justice  of  the 
-  peace  or  a  judge  of  the  police  court,  it  shall  be  the  duty  of 
such  justice  of  the  peace  or  such  judge  of  the  police  court,  to 
transfer  the  case  to  the  judge  exercising  the  jurisdiction 
herein  provided.  The  officers  having  such  child  in  charge 
shall  take  it  before  such  judge,  who  shall  proceed  to  hear  and 
dispose  of  the  case  in  the  same  manner  as  if  the  child  had  been 
brought  before  the  judge  in  the  first  instance." 

Provision  is  made  by  the  juvenile  act,  However,  for  binding 

over  to  the  court  of  common  pleas  a  delinquent  child  charged  with 

a  felony,  but  in  such  cases  the  binding  over  is  upon  the  order  of 

the  juvenile  judge.    Section  1681,  G.  C,  the  provision  referred  to, 

says : 

"When  any  information  or  complaint  shall  be  filed  against 
a  delinquent  child  under  these  provisions,  charging  him  with  a 
felony,  the  judge  may  order  such  child  to  enter  into  a  recog- 
nizance, with  good  and  sufficient  surety,  in  such  amount  as 
he  deems  reasonable,  for  his  appearance  before  the  court  of 
common  pleas  at  the  next  term  thereof.  The  same  proceed- 
ings shall  be  had  thereafter  upon  such  complaint  as  now  auth- 
orized by  law  for  the  indictment,  trial,  judgment  and  sen- 
tence of  any  other  person  charged  with  a  felony." 

Such  costs  as  accrue  in  the  court  of  the  justice  of  the  peace 
or  mayor  in  the  doing  of  what  Section  1659,  G.  C,  authorizes  such 
officers  to  do,  together  with  the  costs  accuring  in  the  juvenile  court, 
are  payable  by  the  county  under  Section  1682,  G.  C,  and  not  by 
the  state.  This  matter  has  already  been  passed  on  by  this  depart- 
ment in  opinion  number  502,  rendered  June  14,  1915,  to  the  Bureau 
of  Inspection  and  Supervision  of  Public  Offices,  and  the  same  may 
be  found  in  Opinions  of  the  Attorney  General  for  1915,  Vol.  II, 
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p.  1022.    The  head-note  to  said  opinion  is  as  follows : 

"A  mayor  has  no  jurisdiction  to  dispose  of  a  case  against 
a  minor  under  eighteen  years  of  age  other  than  to  transfer 
the  case  to  the  juvenile  judge.  Fees  and  costs  originally  made, 
are  to  follow  the  case  for  allowance  and  payment  under  Sec- 
tion 1682,  G.  C." 

(3)  Your  third  question  reads: 

"Where  a  defendant  is  arrested  and  prosecution  started 
in  a  justice  or  mayor's  court,  and  on  discovering  defendant's 
age  to  be  under  18  and  case  is  immediately  transferred  and 
defendant  committed  to  juvenile  court,  how  are  the  costs  of 
justice's  court  provided  for?" 

This  question  has  already  been  answered  by  the  discussion  of 
your  second  question. 

(4)  and  (5)  Your  fourth  and  fifth  questions  may  be  con- 
sidered together.     They  are  as  follows: 

"When  an  adult  is  arrested  on  a  warrant  issued  by  the 
juvenile  court  charging  'contributing  toward  delinquency  of  a 
minor  child'  and  the  cause  is  heard  in  said  juvenile  court,  and 
the  defendant  found  guilty  and  is  sentenced,  should  a  record 
of  such  case  be  made?    If  so,  where?" 

"Is  there  any  provision  of  law  for  a  final  record  of  the 
proceedings  of  the  juvenile  court?  Or  do  the  entries  in  the 
appearance  docket  and  on  the  journal  of  such  court  constitute 
a  sufficient  record  of  such  cases  ?" 

It  is  evident  that  your  fourth  question  relates  to  a  person 

proceeded  against  in  juvenile  court  for  violating  the  provisions  of 

Section  1654,  G.  C.,  which  says: 

"Whoever  abuses  a  child  or  aids,  abets,  induces,  causes, 
encourages  or  contributes  toward  the  dependency,  neglect  or 
delinquency,  as  herein  defined,  of  a  minor  under  the  age  of 
eighteen  years,  or  acts  in  a  way  tending  to  cause  delinquency 
in  such  minor,  shall  be  fined  not  less  than  ten  dollars,  nor 
more  than  one  thousand  dollars  or  imprisoned  not  less  than 
ten  days  nor  more  than  one  year,  or  both.  Each  day  of  such 
contribution  to  such  dependency,  neglect  or  delinquency,  shall 
deemed  a  separate  offense.  If  in  his  judgment  it  is  for  the 
be  best  interest  of  a  delinquent  minor,  under  the  age  of  18 
years,  the  judge  may  impose  a  fine  upon  such  delinquent  not 
exceeding  ten  dollars,  and  he  may  order  such  person  to  stand 
committed  until  fine  and  costs  are  paid." 

In  asking,  in  your  fourth  question,  whether  a  record  of  such 
case  should  be  made,  and  in  your  fifth  question  whether  there  is 
"any  provision  of  law  for  a  final  record  of  the  proceedings  of  the 
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juvenile  court,"  you  possibly  have  in  mind  the  following  sections 
of  the  general  code  : 

"Sec.  2874.  The  clerk  shall  *  *  *  make  a  complete 
record  of  each  cause  unless  by  law  or  by  the  order  of  the  court 
such  record  is  dispensed  with  *  *  *." 

"Sec.  2883.  Unless  by  order  on  the  journal  a  record  is  dis- 
pensed with,  the  clerk  shall  make  a  complete  record  of  each 
cause  within  six  months  after  final  judgment  or  order  of  the 
proper  court.  On  his  failing  to  make  such  record  within  such 
time,  the  clerk  may  be  removed  by  the  court  of  common 
pleas." 

"Sec.  11605.  Except  as  hereinafter  provided,  the  clerk 
shall  make  a  complete  record  of  every  cause  as  soon  as  it  is 
finally  determined,  unless  such  record,  or  some  part  thereof, 
be  waived." 

"Sec.  11606.  The  clerk  must  make  up  such  record  in 
each  cause  in  the  vacation  next  after  the  term  at  which  it  was 
determined,  which  the  presiding  judge  of  the  court  shall  sub- 
scribe at  the  following  term." 

"Sec.  11607.  The  record  shall  be  made  up  from  the  peti- 
tion, the  process,  return,  pleadings  subsequent  thereto,  re- 
ports, verdicts,  orders,  judgments,  and  all  material  acts  and 
proceedings  of  the  court.  If  items  of  an  account,  or  copies 
of  papers  attached  to  pleadings,  are  voluminous,  the  court  may 
order  the  record  to  be  made  by  abbreviating  them  or  inserting 
a  pertinent  description  thereof,  or  by  omitting  them  entirely." 

Sections  13529  and  13596*  G.  C. — part  of  the  criminal  code — 
also  speak  of  a  "complete  record." 

It  is  the  view  of  this  department  that  the  sections  just  re- 
ferred to  are  inapplicable  to  proceedings  had  in  the  juvenile  court 
by  reason  of  Section  1641,  G.  C. — part  of  the  juvenile  act — which 
says: 

"The  clerk  of  the  court  of  the  judge  exercising  the  juris- 
diction shall  keep  an  appearance  docket  and  a  journal,  in  the 
former  of  which  shall  be  entered  the  style  of  the  case  and  a 
minute  of  each  proceeding  and  in  the  latter  of  which  shall  be 
entered  all  orders,  judgments  and  findings  of  the  court." 

Said  section  is,  we  think,  in  the  nature  of  a  special  provision 
and  governs  to  the  exclusion  of  general  provisions. 

You  are  therefore  advised  that  in  cases  arising  under  Section 
1654,  G.  G,  and  all  other  sections  of  the  juvenile  act,  the  entries 
and  minutes  made  in  the  appearance  docket  of  the  juvenile  court 
and  the  entries  in  the  journal  of  that  court  of  all  orders,  judgments 
and  findings  of  said  court,  are  the  only  record  required  by  law  to 
be  made. 
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Funds  Raised  by  a  Special  Levy  Under  Section  4450,  Can  be  Used 
for  no  Other  Purpose  Than  to  Defray  the  Proper  Expenses 
Incident  to  Epidemics,  Threatened  Epidemics  or  the  Unusual 

„  Prevalence  of  a  Dangerous  Communicable  Disease,  and  to  Pre- 
vent the  Spread  of  Such  Disease,  and  if  a  Balance  Remains  in 
Such  Fund  Which  Cannot  be  Used  for  Those  Purposes  and 
Which  is  Not  Needed  Therefor,  Such  Balance  or  Surplus  Shall 
be  Transferred  Immediately  to  the  Municipal  Sinking  Fund. — 
Under  Section  4450,  G.  C,  in  the  Year  or  Years, .  or  at  Such 
Time  or  Times,  as  There  Exist  Cases  of  Epidemic  or  Threatened 
Epidemics  or  an  Unusual  Prevalence  of  a  Dangerous  Communi- 
cable Disease  and  Funds  are  not  Otherwise  Available,  the  Council 
of  a  Municipality  May  Exercise  the  Powers  Granted  Thereunder. 


No.  1874— (Opinion  Dated  Feb.  24,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  Acknowledgment  is  made  of  the  receipt  of  your 
recent  request  for  the  opinion  of  this  department  as  follows : 

"We  respectfully  request  your  written  opinion  on  the  fol- 
lowing matter.  For  the  past  three  years  the  council  of  a  muni- 
cipality of  this  state  has  made  an  annual  levy  under  Section 
4450,  G.  C,  for  general  health  epidemic  purposes,  the  regular 
levy  for  the  health  department  being  insufficient  to  meet  the 
expenses  of  epidemics.  These  moneys  are  placed  in  the  health 
epidemic  fund  and  the  taxes  levied  and  credited  to  such  fund 
have  been  considerable  more  than  necessary  to  meet  the  costs 
of  epidemics,  resulting  in  a  large  surplus  in  the  fund. 

Question  1.  Can  the  balance  in  the  health  epidemic  fund 
raised  by  levy  under  authority  of  Section  4450,  G.  C,  or  any 
part  thereof,  be  used  to  pay  other  expenses  of  the  health  de- 
partment, such  as  maintenance  and  operation,  or  any  expenses 
other  than  those  required  specifically  for  health  epid'emic  pur- 
poses ? 

Question  2.  Can  council  or  any  board  or  officer  legally 
transfer  or  divert  or  expend  such  balance  or  part  thereof  for 
work-house  or  work-house  farm  purposes? 

Question  3.  Can  funds  raised  by  levy  described  above 
be  used  for  any  purposes  other  than  health  epidemic  purposes  ? 

Question  4.  Is  such  a  general  annual  levy  legal  under 
Section  4450  of  the  General  Code?" 

It  is  believed  that  questions  1,  2  and  3  will  be  governed  largely 
by  the  same  laws  and  legal  principles  and  may  be  considered  to- 
gether.    In  one  way  or  other  they  relate  to  purposes  for  which 
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funds  raised  by  levy  under  Section  4450  for  health  epidemic  funds 
may  be  used. 

Seetion  4450  empowers  the  council  of  a  municipality  to  "bor- 
row any  sum  of  money  that  the  local  board  of  health  deems  neces- 
sary to  defray  the  expenses  necessary  to  prevent  the  spread"  of 
contagious  diseases  of  unusual  prevalence.  This  power  may  only 
be  exercised  under  other  provisions  of  this  statute  where  such 
funds  are  not  otherwise  available  and  only  in  cases  "of  epidemic 
or  threatened  epidemic,  or  during  the  unusual  prevalence  of  a 
dangerous  communicable  disease."  This  section  is  one  of  Chapter 
2,  beginning  with  Section  4404,  the  subject  of  which  was  "Boards 
of  Health"  in  cities  and  villages. 

Much  of  that  chapter  has  been  amended  or  repealed  by  what 
are  known  as  the  Hughes-Griswold  health  laws,  found  in  108  O.  L., 
Part  1,  page  236,  and  Part  2,  page  1085,  where  such  laws  are 
designated  as  1261-16,  et  seq.,  G.  C.  You  will  note  the  reference 
in  Section  4450  to  "the  local  board  of  health." 

Section  1261-30  provides  that  the  district  board  of  health 
thereby  created  in  the  place  of  municipal  and  township  boards  of 
health  "shall  exercise  all  the  powers  and  perform  all  the  duties 
now  conferred  and  improved  by  law  upon  the  board  of  health  of  a 
municipality." 

So  that  no  material  change  is  made  in  4450  by  reason  of  the 
amendment  in  this  regard. 

In  103  O.  L.,  p.  521,  Section  5654,  provides  in  part  that : 

"The  proceeds  of  a  special  tax  *  *  *  shall  not  be  used  for 
any  other  purpose  than  that  for  which  the  same  was  levied, 
*  *  *  except  as  herein  provided,  When  there  is  in  the 
treasury  of  any  city  *  *  *  a  surplus  of  the  proceeds  of  a 
special  tax  *  *  *  which  cannot  be  used,  or  which  is  not 
needed  for  the  purpose  for  which  the  tax  was  levied,  *  *  * 
all  of  such  surplus  shall  he  transferred  immediately  *  *  *  to 
the  sinking  fund  of  such  city  *  *  *  and  thereafter  shall  be 
subject  to  the  uses  of  such  sinking  fund." 

From  your  letter  it  is  concluded  that  the  funds  to  which  you 
refer  were  raised  by  a  special  levy  and  the  answers  to  your  ques- 
tions therein  are  based  upon  that  conclusion. 

The  force  of  Section  5654  is  apparent.  It  is  rendered  more 
so  by  consideration  of  the  fact  that  in  the  same  act,  of  which  it 
was  a  part,  Section  3802,  was  repealed.  Section  3802  provided  that 
when  the  cash  balance  existed  at  the  end  of  a  business  year,  in  a 
fund  other  than  a  fund  created  for  a  public  improvement,  which 
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could  no  longer  be  used  for  the  purpose  for  which  the  fund  was 
created^  it  should  be  transferred  to  the  general  fund  of  the  cor- 
poration. » 

Section  3799  (103  O.  L.,  522)  provides  for  the  transfer  of  the 
balances  remaining  in  funds  other  than  proceeds  of  special  levies, 
bond  issues  or  loans,  and  the  effect  of  these  two  sections  is  to 
quite  clearly  distinguish  between  the  transfer  of  balances  in  fundi 
raised  by  special  levies  and  other  funds  under  the  last  mentioned 
section. 

So  that  your  first  three  questions  may  be  answered  in  this  way : 
That  the  funds  raised  by  a  special  levy  under  Section  4450,  can  oe 
used  for  no  other  purpose  than  to  defray  the  proper  expenses  inci- 
dent to  epidemics,  threatened  epidemics  or  the  unusual  prevalence 
of  a  dangerous  communicable  disease,  and  to  prevent  the  spread  of 
such  disease,  and  if  a  balance  remains  in  such  fund  which  cannot  be 
used  for  those  purposes,  and  which  is  not  needed  therefor,  such 
balance  or  surplus  shall  be  transferred  immediately  to  the  munici- 
pal sinking  fund. 

Question  No.  4  questions  the  legality  of  "such  a  genreal  annual 
levy  *  *  *  under  Section  4450." 

Consideration  of  the  terms  and  conditions  upon  which  the 
powers  granted  by  Section  4450  may  be  exercised  rather  negatives 
the  idea  of  an  annual  levy,  in  this  that  the  section  does  not  seem 
to  have  contemplated  a  regular  annual  occurrence  of  epidemics  or 
threatened  epidemics,  or  "unusual"  prevalence  of  disease,  nor  that 
such  funds  would  not  otherwise  be  available.  But  this  department 
would  be  unable  to  lay  down  any  hard  and  fast  rule;  in  fact,  no 
general  rule  would  be  attempted  at  all,  as  it  would  be  imposible  to 
say  whether  an  annual  levy  was  legal  or  not  without  information 
as  to  the  existence  or  non-existence  of  the  conditions  set  out  in  this 
section,  and  as  to  this  it  may  be  remarked  the  health  officials  in  the 
first  instance  are  the  judges.  So  your  fourth  question  can  be 
answered  by  the  statement  that  the  statute  itself  furnishes  the  rule 
and  that  under  it  in  the  year  or  years  or  at  such  time  or  times  as 
there  exist  cases  of  epidemic  or  threatened  epidemic,  or  an  unusual 
prevalence  of  a  dangerous  communicable  disease,  and  funds  are  not 
otherwise  available,  the  council  of  a  municipality  may  exercise  the 
powers  granted  by  Section  4450. 

While  your  inquiry  is  directed  to  Section  4450  and  no  mention 
is  made  of  the  levying  Section  4451,  yet  it  must  be  assumed  that 
the  levy  was  made  under  Section  4451  for  the  purposes  mentioned 
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in  Section  4450.  It  must  be  added  that  not  all  levies  under  Section 
4451  are  exempt  from  tax  limitations  as  emergencies,  while  a  levy 
made  for  the  purposes  referred  to  in  4450,  have  been  held  to  be 
such  an  emergency.    See  State  ex  rel  vs.  Zangerle,  95  O.  S.,  1. 


Service  as  a  Teacher  in  a  Privately  Endowed  School,  College  or 
Institution  Located  Within  the  State  of  Ohio,  and  Which  Later 
Becomes  a  Tax  Supported  Institution  Under  Public  Control 
Should  be  Allowed  by  the  State  Teachers'  Retirement  Board  In 
Its  Computation  of  Prior  Service  as  a  Teacher  Even  Though 
Such  Service  as  a  Teacher  Was  Rendered  Prior  to  the  Time 
That  Such  School,  College  or  University  Became  a  Tax  Sup- 
ported Institution  and  Under  Public  Control.  With  the  Words 
of  Limitation  Appearing  in  Section  5896-30  G.  C,  to-wit,  "For 
Similar  Service  as  a  Teacher/'  the  Claim  of  a  Teacher  for  Prior 
Service  Credit  Cannot  Cover  Similar  Service  in  Another  State 
Unless  Such  Service  as  a  Teacher  Was  Rendered  in  the  Public 
Day  Schools  of  Another  State. 


No.  1927— (Opinion  Dated  March  19,  1921.) 

Hon.  W.  E.  Kershner,  Secretary  State  Teachers'  Retirement  Board, 

66  South  Third  Street,  Columbus,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your 
request  for  the  opinion  of  this  department  upon  two  questions  con- 
cerning the  operation  of  the  state  teachers'  retirement  system. 
Your  first  question  reads  as  follows : 

"The  Municipal  University  of  Akron  is  a  tax-supported 
institution,  but  until  recent  years  was  operated  in  the  name 
of  Buchtel  College,  a  privately  endowed  institution.  If  the 
trustees  of  this  institution  which  is  now  a  public  institution 
should  vote  to  accept  the  privileges  of  the  State  Teachers' 
Retirement  System,  would  service  in  this  institution,  while 
it  was  operated  as  Buchtel  College  and  before  it  became  an 
institution  supported  by  public  funds,  be  regarded  as  prior 
service  ?" 

Pertinent  sections  of  the  statutes  in  part  are  as  follows: 

Section  7896-2:  "A  state  teachers'  retirement  system  is 
hereby  established  for  the  teichers  of  the  public  schools  of  the 
State  of  Ohio.*  *  *" 

Section  7896-26:  "Each  teacher,  upon  becoming  a  mem- 
ber shall  file  a  detailed  statement  of  all  his  previous  service  as 
a  teacher  *  *  *." 
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Section  7896 :  "  *  *  *  the  retirement  board  *  *  *  shall 
issue  to  each  present-teacher  a  certificate  certifying  to  the 
aggregate  length  of  all  his  prior-service  as  a  teacher  as  de- 
fined in  this  act." 

Section  7896-1:  "  *  *  *  'Prior-service'  shall  mean  all 
service  as  a  teacher,  as  defined  by  this  act,  rendered  before  the 
first  day  of  September,  nineteen  hundred  and  twenty,  by  a 
present  teacher  and  similar  service  in  another  state,  credit 
for  which  was  procured  by  a  present-teacher  as  provided  by 
this  act." 

Section  7896-1:  "  *  *  *  Teacher'  shall  mean  *  *  * 
any  teacher  in  any  school  or  college  or  other  institution 
wholly  controlled  and  managed,  and  wholly  or  partly  sup- 
ported by  the  state  or  any  subdivision  thereof,  the  board  of 
trustees  or  other  managing  body  of  which  shall  accept  the  re- 
quirements and  obligations  of  this  act. 

"  'Present-teacher*  shall  mean  any  person  -who  was  a 
teacher,  as  defined  by  this  act,  before  the  first  day  of  Sep- 
tember, 1920,  and  *  *  * 

"(b)  who  was  a  teacher  of  a  school  or  college  or  other 
institution  on  said  date,  *  *  *  and  continued  thereafter  to  be 
a  teacher  thereof  until  he,  with  the  teaching  staff  of  such 
school  or  college  or  other  institution;  became  a  member  of  the 
retirement  system  *  *  *." 

Section  7896-22:  "The  membership  of  the  retirement 
system  shall  consist  of  the  following: 

"  (c)  The  teachers  in  any  school  or  college  or  other  insti- 
tution supported  in  whole  or  in  part  by  the  state  or  any  sub- 
division thereof  and  wholly  controlled  and  managed  by  the 
state  or  any  subdivision  thereof  shall  become  members  on  the 
same  tei/ms  and  conditions  as  the  teachers  in  the  public 
schools,  provided  that  the  board  of  trustees  or  other  managing 
body  of  such  school,  college  or  other  institution,  if  such  in- 
stitution is  now  in  existence  or  if  in  existence  on  said  date, 
shall  agree  by  formal  resolution  adopted  before  September 
first,  nineteen  hundred  and  twenty-one,  to  accept  all  the  re- 
quirements and  obligations  imposed  by  this  act  upon  em- 
ployers of  members.  *  *  *  Service  in  such  schools,  colleges 
or  other  institutions  shall  be  then  considered  in  every  way  the 
same  as  service  in  the  public  schools  so  far  as  the  purposes  of 
this  act  are  concerned,  *  *  *." 

In  your  statement  of  facts  you  indicate  that  Buchtel  College, 
a  privately  endowed  institution,  later  became  the  Municipal  Uni- 
versity of  Akron,  and  is  a  tax  supported  institution  at  this  time. 
Your  question  is  whether  the  teachers  in  the  Municipal  University 
at  Akron  should  receive  credit  for  prior  service  as  teachers  where 
such  service  was  rendered  in  the  same  institution  but  at  a  time 
prior  to  its  becoming  a  "college  or  other  institution  wholly  con- 
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trolled  and  managed  and  wholly  or  partly  supported  by  the  state 
or  any  subdivision  thereof."  Under  the  provisions  of  Section  7796-1, 
supra,  the  person  in  question  desiring  prior  service  must  first 
be  a  teacher  as  defined  in  the  act,  and  in  addition  must  have  the 
status  of  a  present  teacher. 

Section  7896-1  gives  the  same  privileges  and  rights  to  teach- 
ers in  the  universities,  colleges  and  institutions  located  in  Ohio 
as  are  given  to  the  teachers  in  the  public  schools,  where  the  person 
in  question  "continues  thereafter  to  be  a  teacher  thereof  until 
he,  with  the  teaching  staff  of  such  school  or  college  or  institution, 
became  a  member  of  the  retirement  system."  Under  Section 
7896-22  the 'schools,  colleges  and  institutions  located  within  the 
State  of  Ohio,  have  until  September  1,  1921,  to  accept  the  require- 
ments and  obligations  of  the  state  teachers'  retirement  act,  and 
if  a  school,  college  or  other  institution  in  the  state,  through  its 
board  of  trustees  or  other  managing  body,  accepted  the  conditions 
prior  to  the  date  in  question,  then  the  teaching  personnel  employed 
in  such  school,  college  or  institution  would  be  granted  the  rights 
and  privileges  of  the  teachers'  retirement  act  the  same  as  teachers 
in  the  public  schools.  Under  the  provisions  of  Section  7896-1, 
G.  C.,  however,  the  person  in  question  now  teaching  in  a  school, 
college  or  university  of  this  kind,  in  order  to  secure  prior  service 
credit,  must  have  been  a  teacher  piror  to  the  first  day  of  Sep- 
tember, 1920. 

However,  the  intention  of  the  General  Assembly  as  regards 
these  teachers  in  schools,  colleges  and  institutions,  which  accept 
the  provisions  of  the  teachers'  retirement  act,  is  more  clearly  set 
forth,  and  is  practically  blanketed  in  the  following  language,  which 
occurs  in  Section  7896-22,  to-wit: 

"Service  in  such  schools,  colleges  or  other  institutions 
(that  is,  located  in  the  State  of  Ohio,  and  who  later  accept 
the  provisions  of  the  state  teachers'  retirement  act)  shall  be 
then  considered  in  every  way  the  same  service  in  the  public 
schools  so  far  as  the  purposes  of  this  act  are  concerned." 

It  must  therefore  be  held,  in  construing  these  sections  cited 
above,  that  service  as  a  teacher  in  a  privately  endowed  school, 
college  or  institution,  located  within  the  State  of  Ohio,  and  which 
later  becomes  a  tax  supported  institution  under  public  control, 
should  be  allowed  by  the  state  teachers'  retirement  board  in  its 
computation  of  prior  service  as  a  teacher,  even  though  such  service 
as  a  teacher  was  rendered  prior  to  the  time  that  such  school,  col- 
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lege  or  university  became  a  tax  supported  institution  and  under 
public  control. 

Your  second  question  reads  as  follows: 

"May  teachers  in  a  college  supported  by  state  funds  who 
became  members  of  the  retirement  system  under  the  provi- 
sions of  Section  7896-42  (c),  G.  G.,  purchase  credit  for  similar 
service  in  a  state-supported  institution  outside  of  Ohio  on 
the  same  basis  as  public  school  teachers  are  permitted  to  pur- 
chase credit  for  service  rendered  in  public  schools  of  other 
states,  as  provided  in  Section  7896-30,  G.  C.?" 

Section  7896-30,  G.  C,  reads  in  part  as  follows  : 

"Any  present  teacher  *  *  *  in  addition  to  service  as  a 
teacher  as  defined  in  this  act,  may  claim  credit  for  similar 
service  as  a  teacher  in  the  public  day  schools  of  another  state 
of  the  United  States  or  any  territory  or  possession  of  the 
United  States  and  such  service  shall  be  treated  by  the  retire- 
ment board  and  included  in  his  prior  service  certificate  as  if 
it  were  service  in  the  State  of  Ohio,  provided  the  teacher  shall 
pay  into  the  employers'  accumulation  fund  an  amount  equal 
to  the  additional  liability  assumed  by  such  fund  on  account 
of  the  crediting  of  such  years  of  service  rendered  outside  of 
the  state,  *  *  *  on  account  of  such  service  outside  of  the 
state.  *  *  *" 

It  is  entirely  possible  that  doubt  has  arisen  on  this  question 
because  of  the  language  of  Section  7896-1,  where  in  the  para- 
graph on  "prior  service"  reference  is  made  to  "similar  service  in 
another  state."  But  the  same  section  provides  that  this  shall 
not  be  counted  unless  "credit  *  *  *  was  procured  by  a  present- 
teacher  as  provided  by  this  act."  But  Section  7896-30  puts  a  fur- 
ther limitation  upon  the  giving  of  prior  service  credit  as  a  teacher 
to  a  person  who  performs  such  duties,  even  in  a  college  or  insti- 
tution in  another  state,  because  of  the  words  appearing  in  Section 
7896-30,  G.  C,  providing  that  credit  may  be  claimed  "for  similar 
service  as  a  teacher,"  but  such  service  must  have  been,  under  the 
express  language  of  the  statute  itself,  "in  the  public  day  schools 
of  another  state." 

It  will  thus  be  seen  that  with  these  words  of  limitation  ap- 
pearing in  Section  7896-30,  the  claim  of  a  teacher  for  prior  ser- 
vice credit  cannot  cover  similar  service  in  another  state  unless 
such  service  as  a  teacher  was  rendered  in  the  public  day  schools 
of  another  state. 
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The  Adler  Furniture  Co.,  Youngs- 
town,  $18,800.  H.  E.  Adler,  M.  Adler, 
Leona  Adler,  O.  R.  Adler. 

The  Big  Four  Wet  Wash  Co.,  Cleve- 
land, $26,000.  F.  J.  Young,  R.  H. 
Davis,  S.  Goldberg,  M.  V.  Locher,  R. 
J.  Sachs. 

The  William,  Hirst  &  Howard  Co., 
Cleveland,  $10,000.  M.  J.  Grossman, 
F.  B.  Fishman,  I.  M.  Ross,  S.  N. 
Weitz,  M.  J.  Henry. 

The  DeSoto  Oil  Co.,  Cleveland, 
$150,000.  H.  L.  Jollay,  L.  Bloom  field, 
I.  M.  Grolle,  D.  K.  Henderson,  E.  M. 
Paxton.   ' 

The  Federal  Collection  Association 
Co.,  Cleveland,  $10,000.  J.  V.  O'Neil, 
H.  A.  O'Neil,  A.  C.  O'Neil,  M.  Bieber, 
E    P    HsiTt 

The  W. '  J.  Hedley  Co.,  Cleveland, 
$500.  No  par.  W.  J.  Hedley,  R.  E. 
Hyre,  R.  L.  Ammerman,  W.  Davis,  R. 
C,  Hyre. 

The  Independence  Nurseries  Co., 
Independence,  $55,000.  A.  S.  Bus- 
kirk,  R.  F.  Gaab,  A.  C.  Vunderink,  L. 
W.  Gaab,  W.  A.  Daley. 

The  Paulding  Electric  Service  Co., 
Paulding,  $25,000.  W.  H.  Pletcher, 
W.  H.  Deal,  L.  O.  Farnsworth,  L.  S. 
Ream,  C.  L.  Chafee. 

The  Fordyce-Secreat  Co.,  Cam- 
bridge, $40,000.  V.  W.  Fordyce,  J.  O. 
Fordyce,  C.  H.  Sipe,  O.  S.  Secrest, 
B.  Secrest. 

The  Employing  Printers  Electro- 
type Co.,  Cincinnati,  $50,000.  C.  M. 
Leslie,  G.  M.  Smith.  D.  M.  Bernard, 
A.  A.  Rehdigs,  Jr.,'D.  P.  Schorr. 

The  Seven  Spirit  Remedy  Co.,  Cin- 
cinnati, $5,000.  R.  Benjamin,  L. 
Evans,  S.  C.  Smith,  J.  T.  Varnon,  L. 
E.  Hancock. 

The  Debenture  Discount  Co.,  Lor- 
ain. $100,000.  H.  E.  Bracken,  I.  D. 
Seiler,  H.  F.  Frafley,  G.  A.  Resek, 
I.  G.  Roth. 

The  Ohio  Retail  Merchants  Protec- 
tive Assoc.  Co.,  Cleveland,  $1,000.  F. 
E.  Knapp,  G.  Smith,  N.  Kellackey,  E. 
Ryan,   w.  Kramer. 

The  Jeffers  Coal  Co.,  Bellaire,  $25,- 

000.  A.  D.  Jeffers,  H.  A.  Brown,  S. 
J.  Watterson,  R.  E.  McKain,  J.  C. 
Jeffers. 

The  Pike  County  Livestock  Co., 
Waverly,  $3,000.  G.  W.  Rittenham, 
H.  L.  Foster,  C.  E.  Ewing,  G.  C. 
Jones,  R.  R.  Jones. 

The  Realty  Leasing  Co.,  Cleveland, 
$10,000.     P.  J.  Haber,  R.  H.  Stotter, 

1.  J.  Haber,  D.  Haber,  H.  E.  Hibbert. 


The  L.  A.  N.  Co.,  Toledo,  $50,000. 
L.  A.  Nathanson,  A.  D.  MacMillan,  S. 
Sanger,  M.  Siglow,  A.  J.  Kranz. 

The  Bear  Mfg.  Co.,  Cleveland,  $10,- 
000.  G.  F.  Gilson,  E.  F.  Brainard,  J. 
MacKenzie,  J.  E.  Varnum,  G.  Car- 
penter. 

The  Affiliated  Mfg.  Sales  Co., 
Cleveland,  $10,000.  A.  A.  Berman.  A. 
J.  Johnson,  D.  Phillips,  A.  M.  Schulist, 

C.  A.  Lefkovitz. 

The  V.  Katz  Roofing  Co.,  Cleve- 
land, $10,000.  H.  J.  Katz,  J.  Stacel, 
M.  G.  Spaulding,  R.  J.  Blum,  H.  I. 
Emerson. 

The  Alden  Stores  Co.,  Cleveland, 
$10,000.  J.  A.  Elden,  S.  S.  Trattner, 

D.  R.   Whitman,    I.   B.   Trattner,   H. 
M.  Whitman,  S.  N.  Trattner. 

The  Terminal  Market  Co.,  Akron, 
$10,000.  C.  L.  Wilcox,  H.  Ginzler,  E. 
H.  Clinedinst,  F.  O.  Smoyer,  N.  P. 
Grunnigen. 

The  Rhemph  Agency  Co.,  Cleveland, 
$1,000.     W.  I.  Knight,  L.  C.  Lancer, 

E.  G.   Gilbert,   A.    R.   Graeff,   M.   E. 
Gaul. 

The  Crescent  Tire  &  Rubber  Co., 
Columbus,  $500.  No  par.  A.  J.  Dool- 
ey,  P.  C.  Dooley,  G.  S.  J.  Dalton,  G.  J. 
Medbery,  D.  E.  White. 

The  Horch  Motor  Co.,  Columbus, 
$20,000.  L.  O.  Hunt,  F.  J.  Bauer,  G. 
Horch,  G.  Fuller,  A.  DeWitt. 

The  Oriental  Restaurant  Co.,  Ak- 
ron, $65,000.  W.  H.  Seagrave,  R.  E. 
Roehm,  G.  M.  Roudebush,  M.  L.  Mc- 
Cave,  N.  I.  Young. 

The  Conneaut  Gas  &  Oil  Co.,  Con- 
neaut,  $25,000.  M.  R.  Smith,  C.  W. 
Smith,  John  A.  Boyink,  T.  C.  Herrick, 
R.  G.  Borland. 

The  Italian  Mortgage  &  Investment 
Co.,  Cleveland.  $500.  No  par.  J.  Nuc- 
cio,  A.  DeLorenzo,  J.  Caligiure,  F.  E. 
Baker,  P.  Scaffidi. 

The  O  &  W  Bus  Co.,  Mellaire,  $25,- 
000.  J.  C.  Rennie,  P.  A.  Wimmer,  R. 
W.  Schertzer,  C.  E.  Canfield,  H.  R. 
Keyser. 

The  Lakeside  Farm  &  Dairy  Co., 
Jefferson  Twp.,  $11,000.  C.  O.  Bach- 
elor, H.  G.  Zehner,  R.  H.  Aull,  L.  L. 
Cecil,  W.  B.  Turner. 

The  Hill  Grove  Supply  Store  Co., 
Hill  Grove,  $5,000.  J.  H.  Fox,  C.  E. 
Danbmers,  O.  Bowers,  F.  E.  Eyer,  J. 
W.  Oda. 

The  Palmer  Art  Studios  Co.,  Ak- 
ron, $10,000.  R.  E.  Wilhelm,  A.  E. 
Boedeker,  B.  Andreas,  R.  W.  Schultz, 
E.  J.  Palmer. 
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The  Willard  Sugar  Co.,  Cleveland, 
$500.  J.  H.  Griswold,  J.  A.  Hadden, 
H.  D.  P.  Palmer,  Mae  Anderson,  R. 
Froehlich. 

The  Meyers  Realty  Co..,  Cleveland, 
$5,000.  G.  M.  Meyers,,  J.  H.  Rosen- 
berg, M.  M.  Gibbons,  Anna  W.  Dille. 

The  Thirty-Three  Eleven  Prospect 
Realty  Co.,  Cleveland,  $25,000.  A. 
Goldberg,  M.  Garber,  N.  Lombardo,  J. 
J.  Beckerman,  M.  Eisenberger. 

The  Brookside  Saddle  Club  Co., 
Canton,  $25,000.  R.  E.  Bebb,  T.  K. 
Harris,  C.  E.  Stuart,  H.  W.  Hoover, 
W.  W.  Steele,  F.  F.  Taggart,  C.  G. 
Herb  ruck. 

The  W*.  H.  Floto  Co.,  Akron,  $10,- 
000.  W.  W.  Floto,  W.  L.  Hearnev- 
ious,  B.  W.  Cox,  S.  N.  James,  J.  D. 
Hartman. 

The  Ohio  Wet  Wash  &  Laundry  Co., 
Akron,  $25,000.  V.  Van  Roon,  E.  L. 
Larson,  B.  B.  Broadbent,  C.  F. 
Schnee,  Joseph  Thomas. 

The  Sandusky  Tractor  Co.,  Sandus- 
ky, $10,000.  E.  B.  King,  Jas.  F.  Flynn, 
Jr.,  A.  K.  Nier,  F.  M.  Wilderthaler, 
C.  R.  Spahn. 

The  Oden  Valley  Coal  Co.,  Coshoc- 
ton, $60,000.  W.  A.  Linbacher,  Geo. 
W.  C.  Cassingham,  H.  E.  Bickel,  F. 
M.  Holl.  W.  L.  Hart. 

The  National  Association  of  Retail 
"Non  Intoxicating  Beverage"  Dealers 
of  America,  Inc.,  Cincinnati,  $1,000. 
E.  J.  Levi,  Max  A.  Arnold,  Chas.  Rod- 
ner,  Sam  Rodner,,  Meyer  Klein. 

The  Beckwith  Motors  Co.,  Cleve- 
land, $1,250.  J.  W.  Beckwith,  J.  I. 
Hickley,  A.  H.  Leopold,  Keith  Law- 
rence, F.  E.  Pagel. 

The  A.  J.. Kroger  Mfg.  Co.,  Cincin- 
nati, $5500.  No  par.  A.  J.  Kroger,  A. 
C.  Kroger,  C.  J.  Kroger,  C.  C.  Kroger, 

E.  A.  Kroger. 

The  Sargent  Piano  Co.,  Cincinnati. 
$25,000.  J.  F.  Weiler,  A.  M.  Bricka, 
C.  F.  Schoeppel,  B.  L.  Cuttle,  H.  Lin- 
nenberg. 

The  Modern  Homesites  Realty  Co., 
Cleveland,  $1,000.  J.  R.  Kossuth,  M. 
A.  Fraser,  B.  Abramson,  A.  Fraser, 
M.  Kossuth. 

The  Square  Loan  &  Discount  Co., 
Findlay,    $10,000.      L.    W.    Kiene,    G. 

F.  Burnap,  L.  M.  Kiene,  H.  E.  Swish- 
er. 


The  Garfield  Heights  Amusement 
Co.,  Garfield  Heights,  $50,000.  L.  J. 
Schultz,  L.  J.  McMillan,  Chas.  A.  Lef- 
kovitz,  Dorothy  Phillips,  H.  I.  Am- 
bus. 

The  Guaranteed  All-Metal  Strip  Co., 
Cincinnati,  $10,000.  F.  F.  Malsbury, 
J.  C.  Eckert,  G.  J.  Raidt,  W.  J.  Eckert, 
M.  Vangerovsky. 

The  E.  H.  Pressler  Tire  &  Sales  Co., 
Dayton,  $6,000.  E.  H.  Pressler,  G. 
L.  Sutton,  H.  R.  Pressler,  E.  E.  Kum- 
ler,  G.  O'Sullivan. 

The  Dixie  Cigar  Store  Co.,  Cincin- 
nati, $10,000.  I.  Stern,  E.  Stern,  B. 
Stern,  M.  Stern,  P.  S.  Phillips. 

The  Cleveland  Federationist  Pub- 
lishing Co.,  Cleveland,  $10,000.  I. 
Goldsmith,  T.  S.  Farrell,  C.  V.  Gold- 
smith, L.  L.  Scharff,  D.  M.  Bader. 

The  Century  Co.,  Columbus,  $300,- 
000.  Frank  L.  Stein,  Charles  S.  M. 
Krumm,  George  L.  Lentz,  Carl  A. 
Jagsch,  Clem  Stein. 

The  Ten  Oil  &  Gas  Co.,  Alvada, 
$30,000.  T.  J.  Hartley,  W.  Kauffman, 
Peter  Koepfer,  N.  Koepfer,  M.  Kauf- 
man. 

The  Carey  Co-operative  Produce 
Assoc.  Carey,  $2,000.  D.  A.  Dow,  S. 
M.  Romig,  N.  F.  Lamberjack,  W.  W. 
Proctor,  J.  F.  Myers. 

The  W.  A.  Congalton  Co.,  Cleve- 
land, $250,000.  W.  A.  Congalton,  L. 
B.  LeBel,  E.  O.  Peck,  E.  B.  Woodruff, 
R.  L.  Poland. 

The  Morton-Hanby  Garment  Mfg. 
Co.,  Dayton,  $10,000.  W.  H.  Morton, 
P.  Hanby,  L.  J.  Woodruff,  A.  H.  Han- 
by,  E.  M.  Morton. 

The  C.  R.  Brown  Co.,  Cleveland, 
$15,000.  E.  D.  Ries,  C.  E.  Williams, 
J.  W.  Normand,  B.  Gurewitz,  S.  N. 
Watson. 

The  John  Brehmer  Co.,  Columbus, 
$10,000.    P.  Grundy,  A.  E.  Maiberger, 

E.  E.    Maiberger,    A.    Maiberger,    O. 
Maiberger. 

The  Richmond  Mutual  Light  and 
Power  Co.,  Willard,  $10,000.  W.  C. 
Miller,  F.  J.  Channing,  W.  H.  Ritz,  J. 
W.  Newman,  O.  K.  Austin. 

The  Franklin  Electric  Products  Co., 
Cleveland,  $25,000.     H.  A.  Troyan,  G. 

F.  Kuzel,    J.    F.    Troyan,   Jr.,    E.    J. 
Maska,  J.  H.  Kuzel. 

The  Johnson  Handbag  Shop  Co., 
Cleveland,  $20,000.    P.  B.  Johnson,  H. 
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Blackett,  D.  J.  Brophy,  H.  A.  Miner, 
R.  Verderber. 

The  Shrer  Machine  Co.,  Cuyahoga 
Falls,  $25,000.  J.  H.  Sherer,  E.  G. 
Gensemer,  P.  C.  Lay  bourne,  C.  Gray, 
B.  Sherer. 

The  Ohio  Creamery  Co.,  Toledo, 
$10,000.  W.  C.  Rowe,  C.  C.  Linenkug- 
el,  O.  W.  Nelson,  B.  M.  Compton,  H. 
H.  Crist. 

The  Mahoning  Mining  &  Mfg.  Co., 
Youngstown,  $250,000.  H.  I.  Gardner, 
E.  W.  Gardner,  C.  C.  Gardner,  H.  F. 
Gehn,  F.  A.  Ritchey. 

The  Toledo  Poster  Advertising  Co., 
Toledo,  $50,000.  O.  J.  Smith,  H.  L. 
Christopher,  C.  S.  '  Northup,  B.  S. 
Oechsler,  Z.  Harding. 

The  Commercial  Coal  &  Coke  Co., 
Cleveland,  $25,000.  O.  Ruby,  F.  L. 
Leckie,  Tracy  H.  Duncan,  T.  C.  Rob- 
inson, Jos.  A.  Schlitz. 

The  A.  &  B.  Drug  Co.,  Canton,  $10,- 
000.  C.  W.  Antony,  W.  E.  Brooks,  A. 
M.  Antony,  L.  G.  Brooks,  J.  E.  Brooks. 

The  Duplex  Motor  Car  Co.,  Dayton, 
$50,000.  Charles,  LaJune,  William  M. 
Brier,  H.  C.  Jackson,  Ora  A.  Royer, 
H.  E.  Kretzel. 

The  Capital  City  Mauseleum  Co., 
Columbus,  $150,000.  C.  R.  Raynor,  L. 
Shaw,  P.  H.  Ludman,  E.  F.  O'Neal. 

The  Gazzolo-Feilbach  Recreation 
Co.,  Toledo,  $150,000.  G.  A.  Feilbach, 
L.  J.  Gazzolo,  Ira  C.  Taber,  Adda 
Kring,  John  E.  Daniels. 

The  National  Wholesale  Co.,  Akron, 
$600,000.  W.  H.  Heckbert,  E.  E.  Nick- 
son,  O.  W.  Lamb,  H.  C.  Taylor,  W. 
K.   Brown. 

The  Ridge  Rest  Home  Co.,  Cincin- 
nati, $10,000.  W.  A.  Ryan,  Loretta 
B.  Lackner,  Olive  G.  Richards,  C.  R. 
Weil,  Pearl  Elsuick. 

The  Red  Arrow  Products  Co.,  Mans- 
field, $25,000.  B.  O.  Conn,  Chas.  Ack- 
erman,  Wm.  L.  Hursh,  J.  L.  Stark, 
Chas.  E.  Conn. 

The  Tuscarawas  County  Racing  Co., 
Dover,  $10,000.  G.  M.  Eearle,  J.  S. 
Karns,  Henry  Haas,  S.  B.  McKuire, 
W.  A.  Winkler. 

The  Holcomb-Dennison  Auto  Truck 
&  Body  Co.,  Portsmouth,  $5,000.  A. 
T.  Holcomb,  J.  A.  Dennison,  E.  E. 
Williams,  C.  T.  Robbins,  R.  B.  Hol- 
comb, H.  F.  Kendrick. 

The  Warren  D.  Spengler  Co.,  Cleve- 
land, $50,000.  W.  D.  Spengler,  E.  T. 
Pelton,  J.  W.  Kennedy,  G.  B.  Folk,  L. 
G.  King. 

The   Cleveland   Growers   Marketing 


Co.,  Cleveland,  $300,000.  John  Hoag 
C.  W.  Laughlin,  L.  J.  Zeager,  J.  S. 
Bush,  B.  C.  Allen. 

The  Carroll  Motor  Sales  Co.,  Cleve- 
land, $5,000.     A.  J.  Shaw,  J.  T.  Paff, 

C.  F.  Shuler,  G.  W.  Shaw,  J.  O.  Ken- 
nedy. 

The  Charles  Shutrump  &  Sons  Co., 
Youngstown,  $300,000.  Charles  Shut- 
rump,  Fred  Shutrump,  John  Shut- 
rump,  W.  E.  Ainge,  G.  F.  Hammond. 

The  Spencer  Oil  &  Gas  Co.,  Cleve- 
land, $100,000.  H.  R.  Crow,  A.  Web- 
er, S.  Pratt,  F.  W.  Zimmerman. 

The  Hornig  Electric  Co.,  Sandusky, 
$15,000.  J.  F.  Hornig,  Thomas  Cra- 
han,  Edith  Hornig,  Cora  Hornig,  Jes- 
sie Hornig. 

The  Uniopolis  Electrical  Co.,  Uniop- 
lis,  $15,000.  E.  W.  Taylor,  E.  S. 
Kauffman,  J.  W.  Naus,  W.  R.  Howe, 

D.  B.  Stiles. 

The  Tehklau  Improvement  Co.,  To- 
ledo, $10,000.  E.  M.  Tecklau,  W.  C. 
Rowe,  C.  C.  Linenkugel,  Orion  W.  Nel- 
son, Bertha  M.  Compton. 

The  Louis  Rubber  Co.,  Akron,  $5,- 
000.  L.  M.  Latta,  W.  J.  Bennett,  L. 
M.  Bennett,  Anne  M.  Heaiy,  Jesse 
P.  Dice. 

The  Miracle  Polish  Co.,  Akron,  $10,- 
000.  E.  C.  Delaney,  J.  W.  Beeman, 
B.  B.  Broadbent,  J.  C.  Grimm,  C.  F. 
Schnee. 

The  Pandiculator  Co.,  Cleveland, 
$10,000.  J.  H.  Fritsche,  N.  J.  Rhodes, 
M.  W.  Sims,  J.  L.  McCartney,  J.  P. 
Johnson. 

The  American  Overall  Mfg.  Co., 
Harrisson,  $30,000.  M.  B.  Greenfield, 
H.  A.  Steyerman,  M.  M.  Shiff,  W.  F. 
Hopkins,  A.  C.  Shattuck. 

The  Revere  Apartment  Co.,  Cleve- 
land, $50,000.  H.  H.  Felsman,  A.  Gold- 
man, N.  C.  Beckerman,  Nicolo  Lom- 
bardo,  N.  Garber. 

The  John  Maddox  Investment  Co., 
$50,000.  E.  B.  Freed,  J.  H.  Kellog, 
Wm.  R.  Daley,  R.  Hall,  B.  S.  Brady. 

Th*  Western  Reserve  Cotton  Mills 
Co.,  Kent,  $1,000.  E.  C.  Wolfe,  A.  J. 
Pejsa,  W.  A.  Dougherty,  E.  H.  Jones, 
Leslie  Nichols. 

The  Peoples  Co-operative  Co.,  Fra- 
zeysburg,  $50,000.  R.  W.  Woodruff, 
W.  S.  Lemert,  Max  Frazier,  W.  M. 
Ashcraft,  R.  A.  Thompson. 

The  Odeal  Business  School  &  Audit 
Co.,  Piqua,  $5,000.     W.  W.  Edge,  H. 

E.  Sims,  J.  P.  Decker,  W.  S.  Gravett, 
J.  B.  Parker. 

The    Walworth    Ave*.    Lumber    Co., 


48 


Department  Reports 


Cleveland,  $50,000.  R.  S.  Brady,  E. 
B.  Freed,  J.  H.  Kellogg,  I.  W.  Sharp, 
Wm.  R.  Daly. 

The  Wilmington  Commercial  Club 
Co.,  Wilmington,  $40,000.  M.  R.  Den- 
ver, E.  E.  Terrell,  G.  P.  Thorpe,  G.  P. 
Thorpe,  G.  C.  Barnes,  Jos.  T.  Doan. 

The  Chagrin  Valley  Country  Club 
Land  Co.,  Cleveland,  $500.  No  par.  C. 
M.  Vrooman,  J.  C.  Barkley,  L.  S.  Dom- 
masson,  B  W.  Denner,  F.  L.  Wagoner. 

The  Chagrin  Valley  Country  Club 
Co.,  Cleveland,  $25,000.  C.  M.  Vroo- 
man, J.  C.  Barkley,  L.  S.  Dommasson, 

B.  W.  Denner,  F.  L.  Wagoner. 

The  Celeryville  Mutual  Light  and 
Power  Co.,  Willard,  $5,000.  E.  C. 
Buckingham,  F.  Vogel,  J.  Wiers,  C. 

C.  Sanford,  J.  Wiers. 

The  Ironton  Ice  Cream  and  Dairy 
Co.,  Ironton,  $25,000.  W.  A.  Sheri- 
dan, D.  T.  Bush,  D.  Morgan,  W.  P. 
Lewis,  B.  S.  Smith,  J.  Miller,  P.  Mee- 
han. 

The  Universal  Garage  and  Sales 
Co.,  Columbus,  $10,000.  E.  W.  France, 
W.  C.  Albrecht,  V.  J.  Butts,  O.  C. 
Gohdes,  M.  E.  Pike. 

The  M.  D.  Building  &  Improvement 
Co.,  Cleveland,  $50,000.  S.  A.  Berger, 
L.  Wolfenstein,  M.  E.  Blahn,  S.  L. 
Gage,  P.  A.  Jacobs,  M.  P.  Goodman. 

The  L.  N.  Goetz  Machine  Co., 
Cleveland,  $10,000.  L.  N.  Goetz,  B. 
Perris,  W.  R.  Kiefer,  R.  M.  Hanlon, 
H.  R.  Sup. 

The  Madison  Paint  Co.,  Cleveland, 
$25,000.  L.  Ulmer,  M.  McDowell,  D.* 
Ulmer,  G.  M.  Swinehart,  I.  Geiger. 

The  Day-Tex  Petroleum  Co.,  Day- 
ton, $500,000.  W.  T.  Eby,  C.  D.  Heald, 
G.  T.  Brown,  F.  L.  Humphrey,  F.  R. 
Flory. 

The  Art  Appreciation  Publishing 
Co.,  Akron,  $20,000.  P.  Summer,  C. 
Nutter,  J.  A.  H.Myers,  John  Chapin, 
A.  V.  Ritter. 

The  Fulton  Live  Stock  Co.,  Waus- 
eon,  $4,000.  W.  M.  McConkey,  C.  L. 
Shreves,  Jacob  Ziegler,  Harmon 
Gasche,  F.  H.  Reighard,  W.  L.  Biddle. 

The  Pitt  Theatre  Co.,  Cincinnati, 
$5,000.  J.  Davidson,  H.  C.  Burns,  L. 
A.  Snitzer,  C.  L.  Casanave,  E.  Miller. 
The  Powel  Electric  Light  &  Power 
Co.,  Powell,  $10,000.  C.  F.  Talley,  M. 
V.  Crist,  W.  J.  Scott,  W.  F.  Bayles,  H. 
E.  Sharp. 

The  Farmers  Electric  Transmission 

Co.,  Arcanum,  $10,000.    C.  C.  Karr,  S. 

Dull,  D.  Slitz,  W.  H.  Murk,  E.  Corwin. 

The  Lewin  Mercantile  Co.,  Cincin- 


nati, $10,000.  J.  R.  Lewin,  E.  Lewin, 
M.  Levinson,  Mrs.  J.  Solomon,  L.  Pen- 
dygraft. 

The  Rieck  Farm  Sales  Co.,  Roots- 
town,  $5,000.  C.  O.  Morton,  W.  A. 
Hammond,  N.  D.  Bissell,  W.  J.  Beck- 
ley. 

The  Sandusky  County  Live  Stock 
Co.,  Fremont,  $4,000.  G.  Schlea,  E. 
J.  Nieman,  O.  Daurschroder,  A.  F. 
Blausey,  B.  H.  Wendler. 

The  Euclid-57  Amusement  Co., 
$1,000.  T.  G.  Carroll,  G.  Q.  Keeley, 
M.  A.  Friedman,  W.  A.  Brassell,  R. 
J.  Fitzgerald. 

Increases 

The  A.  B.  Closson  Jr.,  Co.,  Cincin- 
nati, $30,000   to  $150,000. 

The  Piqua  Call  Publishing  Co., 
Piqua,  $40,000  to  $125,000. 

The  Acme  Level  and  Mfg.  Co., 
Archbold,  $25,000  to  $75,000. 

The  Springfield  Light,  Heat  and 
Power  Co.,  Springfield,  $1,000,000  to 
$2,000,000. 

The  Ohio  Pail  Co.,  Middlefield, 
$30,000  to  $75,000. 

The  Island  Sand  &  Gravel  Co.,  Co- 
lumbus, $50,000  to  $250,000. 

The  Central  Sewer  Pipe  &  Supply 
Co.,  Steubenville,  $10,000  to  $150,- 
000. 

The  Bellevue  Farmers'  Grain  Co., 
Bellevue,  $25,000  to  $40,000. 

The  Wooster  Equity  Co.,  Wooster, 
$25,000  to  $50,000. 

The  Pleasantville  Window  Glass  Co., 
Pleasantville,  $60,000  to  $175,000. 

The  C.  F.  Jackson  Co.,  Norwalk, 
$350,000  to  $700,000. 

The  Reliance  Trust  Co.,  Cleveland, 
$200,000  to  $300,000. 

The  Crane  Chocolate  Co.,  Cleveland, 
$100,000  to  $250,000. 

The  Fisher  Bros.  Co.,  Cleveland, 
$50,000  to  $1,500,000. 

The  Logan  Ice  Cream  Co.,  Logan, 
$10,000  to  $50,000. 

The  Pythian  Castle  Co.,  Fremont, 
$10,000  to  $15,000. 

The  Tiro  Equity  Union  Exchange 
Co.,  Tiro,  $20,000  to  $50,000. 

The  Denby  Wire  &  Iron  Co.,  Cleve- 
land, $20,000  to  $50,000. 

Decreases 

The  Willard-Middletown  Machine 
Co..  Middletown,  $200,000  to  $190,000. 

The  Pleasantville  Window  Glass  Co., 
Pleasantville.  $75,000  to  $60,000. 

The  Ohio  Wire  Goods  Mfg.  Co.,  Ak- 
ron, $400,000  to  $60,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2233— In  the  Matter  of  the  Joint  Application  of  The  South 
Charleston  Home  Telephone  Company  for  Authority  to  Sell,  and 
The  Ohio  State  Telephone  Company  to  Purchase  Certain  Tele- 
phone Property.    Prayer  Granted. 


(Dated  April  5,  1921.) 

This  day,  it  appearing  to  the  commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary,  this 
matter  came  on  for  consideration  upon  the  joint  application  of  The 
South  Charleston  Home  Telephone  Company  and  The  Ohio  State 
Telephone  Company,  (corporations  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  asking  the  con- 
sent to  and  approval,  by  this  commission,  of  the  sale  and  convey- 
ance by  said  first  named  applicant  and  the  purchase  and  acquisition 
by  said  second  named  applicant  of  all  the  property,  rights  and  other 
assets  of  said  The  South  Charleston  Home  Telephone  Company. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon: 

(1)  That  the  value  of  the  property,  rights  and  other  as 
sets  of  said  The  South  Charleston  Home  Telephone  Company 
for  purchase  and  sale  purposes  is  the  sum  of  $40,000.00,  and 

(2)  That  the  public  will,  upon  such  purchase  and  sale  of 
said  public  utility  property,  be  furnished  adequate  service  for 
a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor, 

and  is  satisfied  that  consent  and  authority  for  such  purchase  and 
sale  of  said  public  utility  property  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  said  The  South  Charleston  Home  Telephone 
Company  be,  and  hereby  it  is  authorized  to  sell  and  convey  to  The 
Ohio  State  Telephone  Company  all  of  its  property,  rights  and  other 
assets  as  of  April  1st,  1921;  and  said  The  Ohio  State  Telephone 
Company  hereby  is  authorized  to  purchase  and  acquire  the  same 
and  to  pay  therefor  the  agreed  consideration  of  forty  thousand  dol- 
lars.   It  is  further, 
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Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted  said  parties  file  with  this  commission  schedules  pro- 
viding for  their  respective  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  property. 
It  is  further, 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
the  value  of  said  property,  rates  and  service,  or  the  authorization 
of  the  passing  of  said  agreed  consideration,  be  binding  upon  this 
commission  in  any  future  proceeding  involving  rates  or  service. 


No.  2349— In  the  Matter  of  the  Transfer  of  the  Entire  Electrical 
Assets  and  Appliances  of  R.  F.  Long,  an  Individual,  Operating 
an  Electrical  Utility  in  the  Village  of  Ostrander,  Ohio,  to  Harvey 
Emrine.    Prayer  Granted. 


(Dated  April  5,  1921.) 

This  day,  it  appearing  to  the  commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary, 
this  matter  came  on  for  consideration  upon  the  joint  application  of 
R.  F.  Long,  an  individual,  the  owner  and,  until  March  1st,  1921, 
operator  of  the  electrical  utility  furnishing  service  in  and  about  the 
village  of  Ostrander,  Ohio,  and  Harvey  Emrine,  also  of  Ostrander, 
Ohio,  the  purchaser  and,  since  said  date,  operator  of  said  public 
utility,  asking  the  consent  to  and  approval,  by  this  commission,  of 
such  sale  and  purchase  of  said  public  utility  property. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  inquiry  and  investigation  there- 
upon: 

(1)  That  the  value  of  the  property  and  assets  compos- 
ing said  Ostrander  Electrical  Utility,  for  purchase  and  sale 
purposes,  is  the  sum  of  $2,500.00,  and 

(2)  That  the  public,  has  since  said  purchase  and  sale  of 
said  utility  property,  been  furnished  adequate  service  for  a 
reasonable  and  just  rate,  rental,  toll  or  charge  therefor, 

and  is  satisfied  that,  insofar  as  it  has  the  authority  so  to  do,  it 
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should  now  formally  consent  to  and  approve  the  said  purchase  and 
sale  of  said  public  utility  property.    It  is,  therefore, 

Ordered,  That,  insofar  as  it  has  the  authority  so  to  do,  this 
commission  hereby  formally  consent  to  and  approve  the  sale,  upon 
March  1st,  1921,  by  R:  F.  Long  and  the  purchase',  by  Harvey  Em- 
rine,  of  all  the  property,  rights  and  other  assets  composing  the  elec- 
trical utility  furnishing  service  in  and  about  the  village  of  Os- 
trander,  Ohio,  for  the  agreed  consideration  of  two  thousand,  five 
hundred  dollars.    It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  commission 
schedules  providing  for  their  respective  withdrawals  from  and  in- 
auguration of  service  within  the  territory  now  served  by  means  of 
said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  cou 
sent  to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  tc 
rates,  service  and  the  value  of  said  property,  or  the  authorization 
of  the  passing  of  said  agreed  consideration  be  binding  upon  this 
commission  in  any  future  proceeding  involving  rates  or  service. 


No.  2201 — The  Osgood  Company,  Complainant,  vs.  American  Rail- 
way Express  Company,  Defendant. 


(Dated  April  13,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  argument  of  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds: 

(1)  That  defendant,  American  Railway  Express  Com- 
pany, is  now  giving  pick-up  and  delivery  service  to  receivers 
and  shippers  of  express  in  and  about  the  city  of  Marion,  Ohio, 
other  than  the  complainant  herein,  whose  places  of  business 
are  located  beyond  its  alleged  boundary  limits  for  such  serv- 
ice ; 

(2)  That  the  convenience  of  the  public  requires  that  de- 
fendant's boundary  limits  for  pick-up  and  delivery  service  at 
Marion,  Ohio,  shall  be  expanded  to  include  all  of  the  receivers 
and  shippers  of  express  now  receiving  such  service  and  the 
complaint  herein,  viz:  The  Osgood  Company; 

(3)  That  defendant's  failure  to  furnish  such  pick-up 
and  delivery  service  to  the  complainant,  while  furnishing  the 
same  to  other  receivers  and  shippers  of  express  at  Marion, 
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Ohio,  whose  places  of  business  are  located  both  within  and 
without  its  alleged  boundary  limits  for  the  furnishing  of  such 
service,  constitutes  an  unjust,  unreasonable  and  unlawful  dis- 
crimination as  against  the  complainant  and  in  favor  of  such 
other  receivers  and  shippers  of  express  in  and  about  the  city 
of  Marion,  Ohio ; 

(4)  That  complainant's  express  business,  incoming  and 
outgoing,  is  of  such  amount  as  to  warrant  and  require  the  de- 
fendant to  provide  its  pick-up  and  delivery  service  therefore, 
and 

(5)  That  defendant's  boundary  limits  for  pick-up  and 
delivery  service  at  Marion,  Ohio,  should  be  enlarged  to  include 
both  those  receivers  and  shippers  of  express  not  located  with- 
in said  limits  now  receiving  such  service  and  the  plant  of  the 
complainant,  The  Osgood  Company. 

It  is,  therefore, 

Ordered,  That  defendant,  the  said  American  Railway  Express 
Company,  be,  and  hereby  it  is  notified,  directed  and  required,  forth- 
with upon  the  service  of  this  order,  to  enlarge  its  boundary  limits 
for  the  furnishing  of  pick-up  and  delivery  service  at  Marion,  Ohio, 
to  include  the  places  of  business  of  those  receivers  and  shippers  of 
express  now  located  outside  such  limits  and  receiving  such  service, 
and  the  place  of  business  of  the  complainant  herein,  said  The  Os- 
good Company,  and  to  furnish,  within  such  enlarged  limits,  pick-up 

and  delivery  service. 

ji 

Advanced  Utility  Rate  Proceeding  No.  16— -In  the  Matter  of  the 
Proposed  Increased  Rates  of  The  Meigs  Water  Company  for 
Water  Service  Filed  to  Become  Effective  July  4, 1920. 


(Dated  April  11.  1921.) 

The  commission  having  heretofore,  upon  complaint  filed  by 
The  Great  Lakes  Coal  Mining  Company,  by  order  duly  made  and 
entered  herein,  suspended  the  going  into  effect  of  the  proposed  in- 
creased rates  and  charges  for  water  service  furnished  to  industries 
located  outside  the  corporate  limits  of  the  villages  of  Pomeroy  and 
Middleport,  Ohio,  contained  in  a  schedule  designated  Original  Sheet 
No,  8  to  P.  U.  C .  O.  No.  2,  filed  by  The  Meigs  Water  Company  to 
become  effective  July  4,  1920,  (which  proposed  rates  and  charges 
were  thereafter  collected  by  said  respondent  under  authority  of  its 
undertaking  duly  filed  herein),  and  entered  upon  a  hearing  and  in- 
vestigation to  determine  the  propriety  of  said  proposed  increased 
rates  and  charges; 
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This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  pursuant  to  law,  said  matter  came  on  for  con- 
sideration upon  the  evidence  submitted  at  said  hearing  and  the  re- 
port of  this  commission's  engineers  and  experts  of  their  independ- 
ent investigation  and  inquiry  into  said  matter ; 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  taking  into  consideration  the  value  of  respondent's 
property  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  said  service,  the  cost  of  furnishing  said  service  and 
the  necessity  for  making  reservations  from  income  for  depreciation 
and  contingencies,  the  commission  finds : 

That  the  said  proposed  rates  and  charges  published  in  said 
schedule  designated  Original  Sheet  No.  8  to  P.  U.  C.  O.  No.  2,  are 
unjust  and  unreasonable,  and  that  just  and  reasonable  rates  and 
charges  should  be  substituted  therefor. 

That  the  following  schedule  of  rates  and  charges  for  such  serv- 
ice is  just  and  reasonable,  and  will  be  sufficient  to  yield  said  The 
Meigs  Water  Company  a  reasonable  compensation  for  the  furnish- 
ing of  said  service : 

Primarily  a  demand  charge  for  a  six-inch  pipe  line  of  one 
hundred  and  eight  ($108.00)  dollars  monthly: 

In  addition  thereto  for  all  water  drawn  there  shall  be 
charged : 

For  the  first  100,000  gallons  of  water  per  month,  or  any 
part  thereof,  the  rate  of  57c  per  1000  gallons. 

For  all  water  used  in  excess  of  100,000  gallons  monthly, 
the  rate  of  31.5c  per  1000  gallons. 

Bills  rendered  under  this  division  shall  be  due  and  pay- 
able each  month  and  when  paid  within  ten  (10)  days  after 
they  are  due  shall  be  subject  to  a  discount  of  5  per  cent. 

It  is,  therefore, 

Ordered,  That  the  rates  and  charges  hereinbefore  found  to 
be  just  and  reasonable  be  substituted  for  the  rates  and  charges  con- 
tained in  said  Original  Sheet  No.  8  P.  U.  C.  O.  No.  2,  applying  to 
water  service  furnished  industries  located  outside  the  corporate 
limits  of  the  villages  of  Pomeroy  and  Middleport,  Ohio.  It  is  further 

Ordered,  That  said  The  Meigs  Water  Company  be,  and  here- 
by it  is  notified,  directed  and  required  to  correct  its  schedule  of 
rates  and  charges  to  conform  to  the  findings  hereinbefore  set  forth. 
It  is  further 

Ordered,  That  said  The  Meigs  Water  Company  be,  and  it  here- 
by is  notified,  directed  and  required  to  refund  to  all  consumers 
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served  under  said  schedule  designated  Original  Sheet  No.  8  to  P.  U. 
C.  0.  No.  2,  either  in  cash  or  by  credit  on  current  bills,  any  differ- 
ence there  may  be  in  the  rates  and  charges  paid  by  such  consumers 
during  the  pendency  of  this  action  and  the  rates  and  charges  herein 
found  by  the  commission  to  be  just  and  reasonable;  whereupon  the 
undertaking  heretofore  filed  herein  shall  be  discharged  and  re- 
leased.   It  is  further 

Ordered,    That  as  to  all  other  matters,  this  investigation  be, 
and  hereby  it  is  discontinued. 


Advanced  Utility  Rate  Proceeding  No.  9 — In  the  Matter  of  the  Pro- 
posed Increased  Rates  of  The  Ohio  Power  Company  for  Electric 
Service  at  Newark,  Ohio. 

Advanced  Utility  Rate  Proceeding  No.  10 — In  the  Matter  of  the  Pro- 
posed Increased  Rates  of  The  Ohio  Power  Company  for  Electric 
Service  at  Baltimore,  Ohio. 

Advanced  Utility  Rate  Proceeding  No.  11 — In  the  Matter  of  the 
Proposed  Increased  Rates  of  The  Ohio  Power  Company  for  Elec- 
tric Service  at  Lancaster,  Ohio. 


(Dated  April  5,  1921.) 

This  day  came  all  the  parties  hereto,  including  The  Ohio  Power 
Company,  by  their  respective  attorneys,  and  all  consenting  thereto, 
it  is 

Ordered,  That  these  complaints  and  these  actions  be  dis- 
missed without  further  record  and  without  prejudice  to  The  Ohio 
Power  Company  or  to  any  complainant  or  consumer  as  to  any  rate 
or  schedule  filed,  applied  or  effective  on  or  after  June  3,  1921,  but 
upon  the  condition  that  the  said  The  Ohio  Power  Company  forth- 
with file  with  this  commission  revisions  for  the  respective  Lan- 
caster, Baltimore  and  Newark  rates,  against  which  complaints  have 
been  filed,  so  that  the  said  rates  and  schedule  against  which  said 
complaints  were  made  shall  be  withdrawn  and  cancelled  by  the 
said  The.  .Ohio  Power  Company,  effective  June  3,  1921,  which  said 
revisions  shall  be  substantially  in  the  forms  marked,  respectively, 
"Exhibit  A-l,"  "Exhibit  A-2,"  "Exhibit  B-l,"  "Exhibit  B-2,"  "Ex- 
hibit C-l,"  and  "Exhibit  C-2,"  appended  to  the  stipulation  this  day 
filed  herein  and  made  parts  hereof  by  reference. 


ATTORNEY  GENERAL 


The  General  Assembly  has  Authority  to  Legislate  on  the  Subject  of 
the  Estates  of  Absentees  and  to  Provide  a  Special  and  Appro- 
priate Proceeding  for  Their  Administration  Within  Constitutional 
Limitations;  Such  Legislation  to  be  Valid,  Must  Provide  Safe- 
guards for  the  Protection  of  the  Estate  of  the  Absentee  in  Case 
He  Should  Return. 


No.  1981— (Opinion  Dated  April  9,  1921.) 

Hon.  A,  E.  Culbert,  Secretary,  Judiciary  Committee  of  the  Senate, 

Columbus,  Ohio. 

Dear  Sir:  Your  letter  of  March  30,  1921,  with  which  you  en- 
closed copy  of  Senate  Bill  No.  125,  "Relative  to  presumption  of 
death  on  account  of  absence,  and  to  administration  of  estates  in 
such  cases,"  and  requesting  an  opinion  as  to  the  constitutionality 
of  the  bill  should  it  become  a  law,  was  dtily  received. 

Senate  Bill  No.  126,  omitting  formal  parts,  reads  as  follows : 

"Section  10636-1.  Letters  testamentary  or  letters  of  ad- 
ministration shall  be  issued  upon  the  estate  of  any  resident  of 
this  state  who  has  been  absent  from  his  usual  place  of  resi- 
dence, in  parts  unknown,  for  the  period  of  seven  years  or  more, 
leaving  property,  real  or  personal,  owned  at  the  time  of  dis- 
appearance or  afterwards  acquired  by  descent  or  devise.  Such 
letters  testamentary  or  letters  of  administration  shall  not  be 
issued  until  after  the  giving  of  thirty  days'  notice  to  such  ab- 
sent person  by  publication  in  a  newspaper  published  in  such 
county  and  of  general  circulation  therein,  reciting  the  applica- 
tion for  appointment.  In  any  such  case  such  absent  person 
shall  be  presumed  to  be  dead  for  all  purposes  involving  the 
descent  and  distribution  of  property,  the  collection  of  life  in- 
surance and  the  settlement  of  the  estate,  whether  it  be  a  case 
of  testacy  or  intestacy,  and  the  court  shall  have  jurisdiction 
over  the  estate  of  such  person  in  the  same  manner  and  to  the 
same  extent  as  if  known  to  be  actually  dead. 

Sec.  10636-2.  The  property  of  such  departed  person,  real 
and  personal,  and  all  his  rights,  obligations,  and  choses  in 
action,  shall  be  subject  to  the  same  liabilities,  incidents,  rights, 
management  and  disposal,  in  all  respect  as  if  such  person  were 
known  to  be  deceased,  and  acts  done  by  such  administrator  or 
executor  shall  be  valid,  effectual,  and  binding  on  such  person, 
should  he  return,  as  if  they  were  his  own  acts,  and  such  per- 
son, his  heirs  or  assigns  shall  be  forever  barred  from  assert- 
ing claim  to  any  real  or  personal  property  formerly  owned  by 
him,  purchased  or  acquired  from,  through  or  under  the  ad- 
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minis*:rator  or  executor  appointed  pursuant  to  the  provisions 
hereof,  or  from,  through  or  under  any  heirs-at-law  or  devisee 
who  may  have  acquired  same  after  the  disappearance  of  such 
person. 

Sec.  10636-3.  Whenever  it  shall  be  made  to  appear  in  any 
proceeding  for  the  purpose  of  closing  up  the  estate  of  a  person 
who  has  departed  this  life,  pending  in  any  probate  court  in 
this  state,  that  any  heir-at-law,  devisee  or  legatee  of  such  de- 
cedent whose  whereabouts  for  seven  years  or  more  next  pre- 
ceding the  death  of  such  decedent  cannot  be  ascertained,  and 
the  legal  representative  of  such  decedent  cannot  locate  such 
absentee  or  secure  any  positive  evidence  of  his  death  by  rea- 
sonable effort,  the  reasonableness  of  which  shall  be  within  the 
sound  judicial  discretion  of  the  court  having  jurisdiction  of 
such  estate,  the  said  court  may,  after  one  year  from  the  is- 
suing of  letters  in  the  estate  of  such  decedent,  proceed  to  close 
up  such  estate  as  follows:  The  personal  representative  of 
such  decedent  shall  cause  a  notice  to  be  published  four  con- 
secutive weeks  in  some  newspaper  of  general  circulation  pub- 
lished at  the  capital  of  this  state,  and  like  notice  to  be  pub- 
lished in  some  newspaper  of  general  circulation  published  in 
the  county  where  such  estate  is  pending,  giving  notice  to  the 
missing  heir-at-laws,  devisee  or  legatee,  his  heirs-at-law  and 
personal  representatives,  of  the  intention  to  proceed  to  close 
the  estate.  After  thirty  days  from  the  date  of  the  last  pub- 
lication, the  court  having  jurisdiction  of  such  estate  may,  upon 
production  of  proof  of  such  publication,  and  default  by  such 
absentee  presume  and  order  that  such  absentee  is  dead  and 
proceed  to  close  the  estate.  If  any  bequest  or  devise  is  made 
to  such  absentee,  contingent  upon  his  surviving  the  testator, 
with  the  provision  if  he  shall  not  so  survive  the  testator  that 
the  property  so  devised  or  bequeathed  shall  go  to  some  othet 
person,  the  property  so  devised  or  bequeathed  to  such  ab- 
sentee, contingently  as  aforesaid,  shall  thereupon  immediately 
vest  in  such  other  person,  as  fully  and  completely  as  though 
positive  proof  of  the  death  of  such  absentee  had  been  pro- 
duced to  the  court." 

The  appointment  of  administrators  of  estates  of  absent  per- 
sons presumed  to  be  dead  has  been  the  source  of  much  litigation  not 
only  in  this  country  but  in  England.  In  some  cases  the  appoint- 
ment was  made  under  general  laws  governing  the  administration 
of  the  estates  of  deceased  persons,  and  in  others  under  statutes 
dealing  altogether  with  the  estates  of  absentees  presumed  to  be 
dead.  The  cases  pro  and  con  on  the  subject,  and  arising  under  both 
classes  of  laws,  will  be  found  in  the  case  note  in  4  L.R.A.  (N.S.) 
pages  944  et  seq.,  and  in  11  Ruling  Case  Law,  pages  88  et  seq. 

In  the  authority  last  cited,  after  mentioning  the  facts  that 
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statutes  have  in  many  states  been  enacted  in  an  effort  to  provide 
for  the  administration  of  the  estates  of  absentees  who  have  been 
unheard  from  for  years  and  who  are  believed  to  have  died,  that  the 
constitution  of  the  United  States  contains  limitations  as  to  the  tak- 
ing of  property  without  due  process  of  law,  and  that  such  statutes 
have  been  frequently  called  upon  to  meet  the  objection  that  they  de- 
prive the  absentee  of  his  property  in  a  manner  forbidden  by  the 
constitution,  it  is  pointed  out  that  the  English  courts  have  held  that 
letters  of  administration  may  be  issued  where  there  is  a  presump- 
tion leaving  no  reasonable  doubt  of  death ;  for  instance,  where  the 
person  in  question  sailed  in  a  vessel  of  which  no  information  had 
been  received  for  more  than  a  year  after  she  was  due,  and  which 
was  supposed  to  have  foundered  during  certain  heavy  gales  in  the 
locality  of  the  voyage.  The  same  courts  have  also  held  that  there 
is  usually  a  presumption,  in  accordance  with  the  provisions  of  the 
English  statute,  that  a  person  who  has  not  been  heard  of  for  seven 
years  is  dead,  but  that  the  time  at  which  he  died  during  that  per- 
iod of  seven  years  is  a  matter  to  be  deducted  from  the  evidence,  and 
the  burden  of  proof  lies  on  the  person  who  claims  a  title  depending 
upon  the  time  of  death. 

The  same  authority  (Ruling  Case  Law)  then  proceeds  to  give 
a  resume  of  the  decisions  in  substance  as  follows : 

In  many  states  the  effect  of  letters  granted  by  a  court  of  pro- 
bate under  the  general  law  on  an  estate  of  a  person  really  alive  is 
determined  by  a  limitation  in  the  jurisdiction  of  such  courts  to  the 
effect  that  their  probate  courts  are  given  jurisdiction  only  over  the 
estates  of  persons  actually  dead ;  and  hence,  administration  granted 
upon  the  estate  of  a  living  person,  though  he  is  supposed  to  be  dead, 
is  in  such  jurisdictions  deemed  an  absolue  nullity,  and  may  be  col- 
laterally attacked.  The  death  is  considered  as  being  a  fundamental 
prerequisite  to  the  exercise  of  jurisdiction  of  such  courts.  All  acts 
done  by  the  executor  or  administrator,  performed  by  him  under  let- 
ters granted  upon  the  estate  of  a  person  supposed  to  be  dead,  but 
who  subsequently  proved  to  be  alive,  are  likewise  null  and  void ;  and 
this  result  is  reached  although  every  step  in  the  proceedings  has 
been  taken  with  perfect  regularity.  Hence  if  the  person  on  whose 
estate  letters  of  administration  are  granted  is  not  in  fact  dead,  the 
court,  it  has  been  said,  would  be  acting  ultra  vires  in  appointing  an 
administrator.  Such  letters  of  administration  may  be  attacked 
anywhere  in  any  proceeding,  if  the  supposed  decedent  was  not  act- 
ually dead,  and  the  fact  that  the  probate  court  may  have  found  and 
that  the  record  may  recite  that  the  testator  is  dead  is  not  conclusive 
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but  is  wholly  immaterial.  It  has  even  been  held  that  no  estoppel 
can  operate  to  sustain  the  grant  of  letters  on  an  estate  of  the  sup- 
posed decedent. 

Apart  from  cases  under  special  statutes  the  general  rule  is 
that  where  a  person  acts  as  administrator  of  the  estate  of  a  sup- 
posed decedent  under  letters  granted  to  him  on  the  assumption  that 
such  person  is  dead,  every  one  dealing  with  an  administrator  thus 
appointed  is  conclusively  presumed  to  know,  if  the  supposed  intes- 
tate should  subsequently  turn  up  alive,  that  the  grant  of  admini- 
tration,  and  all  acts  done  under  it,  would  be  absolutely  void.  In 
such  cases  those  who  undertake  to  act  upon  the  presumption  of 
death  must  bear  the  consequences  of  the  failure  of  that  pre- 
sumption. 

From  time  to  time  statutes  have  been  enacted  attempting  to 
vest  jurisdiction  in  probate  courts  over  the  administration  of  the 
estates  of  absentees  under  certain  circumstances,  or  at  least  to  em- 
power them  to  determine  the  actual  fact  of  death,  and  on  finding 
such  fact  to  proceed  and  grant  letters  of  administration.  Accord- 
ingly it  has  been  decided  in  some  states  that,  under  the  forms  of 
their  statutes,  surrogates  or  probate  courts  had  authority  to  issue 
letters  of  administration  when  it  was  judicially  determined  that  a 
party  was  dead,  although  such  party  was  alive.  In  such  jurisdic- 
tions it  was  necessary,  however,  in  order  to  sustain  the  grant  of 
letters,  that  there  should  be  actual  evidence  of  death  produced.  The 
courts  have  elsewhere  held  that  the  legislature  cannot  vest  in  the 
probate  court  jurisdiction  to  grant  administration  of  the  estate  of  a 
living  person  whether  granted  on  direct  evidence  of  death,  or  on 
the  presumption  arising  from  the  fact  of  absence  unheard  from  for 
seven  years. 

Coming  next  to  the  subject  of  special  statutes  providing  a  spe- 
cial and  appropriate  proceeding  for  the  administration  of  the  es- 
tates of  absentees,  and  the  constitutionality  of  such  estates,  it  is 
said  in  the  same  authority  (11  Ruling  Case  Law,  pp.  91-93) : 

"It  has  been  held  that  the  due  process  of  law  clause  of  the 
fourteenth  amendment  to  the  constitution  of  the  United  States 
does  not  wholly  deprive  a  state  of  the  power  to  confer  jurisdic- 
tion on  its  courts  to  administer  the  estates  of  absentees,  ir- 
respective of  the  fact  of  death,  by  special  and  appropriate  pro- 
ceedings distinct  from  the  general  law  for  the  settlement  of 
the  estates  of  decedents ;  and  that  fixing  the  period  of  a  per- 
son's absence  from  his  last  domicile  within  the  state  at  seven 
years,  or  more,  before  his  estate  could  be  administered  under 
the  special  proceedings,  is  not  so  unreasonable  as  to  render  the 
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statute  repugnant  to  such  due  process  of  law  clause ;  and,  fur- 
thermore, that  the  notice  required  to  be  given  by  order  ot 
publication  before  an  administrator  could  be  appointed,  and 
the  safeguards  provided  for  the  protection  of  the  property  of 
the  absentee  in  case  of  his  return,  satisfied  the  requirements 
of  the  constitution  in  this  respect.  Accordingly,  it  is  a  gen- 
eral rule  that,  where  reasonable  provision  is  made  for  giving 
notice,  the  legislature  may  provide  for  the  administration  of 
the  estates  of  persons  who  absent  thetnselves  from  the  state 
and  conceal  their  whereabouts  for  a  certain  specified  period  of 
years,  and  that  such  property  may  be  administered  upon  in 
the  same  form  of  proceeding  as  is  provided  for  administration 
upon  the  property  of  a  person  deceased,  and  that  such  admin- 
istration will  be  valid  as  against  the  absentee  and  all  persons 
interested  although  he  is  in  fact  not  dead.  But  where  a  state 
law  does  not  provide,  among  other  things,  for  adequate  notice 
as  a  prerequisite  to  the  proceedings  for  the  administration  of 
the  estate  of  an  absentee  it  would  be  repugnant  to  the  four- 
teenth amendment.  It  has  been  held,  however,  that  personal 
notice  to  the  absentee  is  not  a  prerequisite  to  the  validity  of 
such  proceedings.  In  the  absence  of  a  law  providing  for  the 
administration  of  the  estate  of  an  absentee  as  such,  it  was  held 
that  under  a  law  giving  jurisdiction  to  a  court  to  administer 
estates  of  deceased  persons,  the  issuance  of  letters  of  admin- 
istration upon  the  estate  of  a  person  who  is  in  fact  alive  is 
void  and  of  no  effect  as  against  him.  Under  the  rule  that  a 
statute  is  unconstitutional  which  authorizes  administration 
upon  the  estate  of  an  absentee  notwithstanding  the  fact  that 
he  may  not  be  dead,  it  is  clear  that  letters  of  administration 
issued  under  such  circumstances,  if  the  supposed  decedent 
was  in  fact  alive,  would  be  subject  to  collateral  attack;  and 
this  has  been  held  to  be  the  rule  even  if  such  laws  should  pro- 
vide for  public  notice  to  the  next  of  kin  and  creditors.  In  ad- 
dition to  provisions  for  giving  such  notice  as  will  meet  the  re- 
quirements of  the  due  process  clause  of  the  federal  constitu- 
tion, it  is  required  that  a  reasonable  period  of  time  of  absence 
be  prescribed  before  such  proceedings  may  be  instituted,  and 
that  the  necessary  safeguards  for  the  restoration  of  the  prop- 
erty to  the  absentee  in  the  event  of  his  return  are  provided  by 
provisions  authorizing  the  revocation  of  the  administration 
and  recovery  of  the  estate  at  any  time  on  proof  that  the  ab- 
sentee is  in  fact  alive." 

The  principal  and  leading  case  sustaining  the  constitutionality 
of  statutes  authorizing  courts  to  administer  the  estates  of  absentees 
by  special  proceedings  distinct  from  the  general  law  governing  the 
administration  of  the  estates  of  decedents,  is  Cummins  v.  Reading 
School  District,  198  U.  S.,  458,  in  which  the  court  held : 

"1.    The  due  process  of  law  clause  of   the   Fourteenth 
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Amendment  to  the  Constitution  of  the  United  States  does  not 
wholly  deprive  a  state  of  the  power  to  confer  jurisdiction  on 
its  courts  to  administer  the  estates  of  absentees,  irrespective 
of  the  fact  of  death,  by  a  special  and  appropriate  proceeding: 
distinct  from  the  general  law  for  the  settlement  of  the  estates 
of  decedents. 

2.  Fixing  the  period  of  a  person's  absence  from  his  last 
domicile  within  the  state  which  will  be  sufficient,  under  Penna. 
Laws  1885,  p.  155,  to  authorize  the  administration  of  his  prop- 
erty by  the  special  proceeding  provided  by  that  statute  at 
seven  or  more  years,  is  not  so  unreasonable  as  to  render  the 
statute  repugnant  to  the  due  process  of  law  clause  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States. 

3.  Notice  by  publication  of  the  special  proceeding  pro- 
vided by  Penna.  Laws  1885,  p.  155,  for  the  administration  of 
the  estates  of  absentees,  satisfies  the  requirement  of  the  due 
process  of  law  clause  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States. 

4.  The  safeguards  for  the  protection  of  the  property  of 
an  absentee  in  case  of  his  return,  afforded  by  Penna.  Laws 
1885,  p.  155,  providing  a  special  proceeding  for  the  adminis- 
tration of  the  estates  of  absentees,  satisfy  the  requirement  of 
the  due  process  of  law  clause  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  where  that  statute  au- 
thorizes the  revocation  of  the  administration  at  any  time  on 
proof  that  the  absentee  is  in  fact  alive,  and  in  such  event  per- 
mits him  to  recover  the  shares  of  his  estate  received  by  the 
distributees,  and  provides  that  until  the  latter  shall  give  se- 
curity for  refunding  their  shares  with  interest  in  case  the  sup- 
posed decedent  shall  be  alive,  no  distribution  shall  be  made, 
and  that  in  case  of  inability  to  give  such  security  the  money 
shall  be  invested  under  the  control  of  the  court,  and  the  in- 
terest only  paid  to  the  distributees." 

The  Pennsylvania  Act  involved  in  the  foregoing  decision,  and 
which  the  court  sustained  as  a  constitutional  enactment,  in  sub- 
stance provided  that  upon  application  made  to  the  register  of  wills 
for  letters  of  administration  upon  the  estate  of  any  person  sup- 
posed to  be  dead  on  account  of  absence  for  seven  or  more  years 
from  the  place  of  his  last  domicile  within  the  state,  the  register  shall 
certify  the  application  to  the  orphans'  court,  and  that  said  court,  if 
satisfied  that  the  applicant  would  be  entitled  to  administration  if 
the  absentee  were  in  fact  dead,  shall  cause  the  fact  of  the  applica- 
tion to  be  advertised  in  a  newspaper  published  in  the  county  once  a 
week  for  four  successive  weeks,  giving  notice  that  on  a  day  stated, 
which  must  be  two  weeks  after  the  last  publication,  evidence  would 
be  heard  by  the  court  concerning  "the  alleged  absence  of  the  sup- 
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posed  decedent  and  the  circumstances  and  duration  thereof."  After 
providing  for  a  hearing  in  the  orphans'  court,  the  statute  empowers 
that  court,  if  satisfied  by  the  proof  that  the  legal  presumption  of 
death  is  made  out,  to  so  decree  and  cause  a  notice  to  be  inserted  for 
two  successive  weeks  in  a  newspaper  published  in  the  county,  and 
also,  when  practicable,  in  a  newspaper  published  at  or  near  the  place 
beyond  the  state  where,  when  last  heard  from,  the  supposed  de- 
cedent had  his  residence.  This  notice  requires  the  absentee,  if 
alive,  or  any  other  person  for  him,  to  produce  to  the  court,  within 
twelve  weeks  from  the  date  of  the  last  insertion  of  the  notice,  satis- 
factory evidence  of  the  continuance  in  life  of  the  absentee.  If, 
within  the  period  of  twelve  weeks  evidence  is  not  produced  to  the 
court  that  the  absentee  is  alive,  the  statute  makes  it  the  duty  of 
the  court  to  order  the  register  of  wills  to  issue  letters  of  adminis- 
tration to  the  party  entitled  thereto,  and  such  letters,  until  revoked, 
and  all  acts  done  in  pursuance  thereof,  and  in  reliance  thereupon 
shall  be  as  valid  as  if  the  supposed  decedent  were  really  dead.  Power 
is  further  conferred  upon  the  orphans'  court  to  revoke  the  letters 
atvany  time  Qn  proof  that  the  absentee  is  in  fact  alive,  the  effect  of 
the  revocation  being  to  withdraw  all  the  powers  conferred  by  the 
grant  of  administration.    But  the  act  also  provided  that: 

"All  receipts  or  disbursements  of  assets  and  other  acts 
previously  done  by  him,"  (the  administrator)  "shall  remain  as 
valid  as  if  the  said  letters  were  unrevoked,  and  the  adminis- 
trator shall  settle  an  account  of  his  administration  down  to 
the  time  of  such  revocation,  and  shall  transfer  all  assets  re- 
maining in  his  hands  to  the  person  as  whose  administrator  he 
had  acted,  or  to  his  duly  authorized  agent  or  attorney:  Pro- 
vided, nothing  in  this  act  contained  shall  validate  the  title  of 
any  person  to  any  money  or  property  received  as  widow,  next 
of  kin,  or  heir  of  such  supposed  decedent,  but  the  same  may  be 
recovered  from  such  person  in  all  cases  in  which  such  recov- 
ery would  be  had,  if  this  act  had  not  been  passed." 

It  was  further  provided  in  the  act  that  before  any  distribution 
of  the  estate  of  such  supposed  decedent  shall  be  made  to  the  per- 
sons entitled  to  receive  it,  they  shall  give  security,  to  be  approved 
by  the  orphans'  court,  in  such  sum  as  the  court  shall  direct,  con- 
ditioned that  if  the  absentee 

"shall,  in  fact,  be  at  the  time  alive,  they  will,  respectively,  re- 
fund the  amounts  received  by  each  on  demand  with  inter- 
est thereon,  but  if  the  person  or  persons  entitled  to  receive 
the  same  is  or  are  unable  to  give  the  security  aforesaid,  then 
the  money  shall  be  put  at  interest  on  security  approved  by 
said  court,  which  interest  is  to  be  paid  annually  to  the  person 
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entitled  to  it,  and  the  money  to  remain  at  interest  until  the  se- 
curity aforesaid  is  given,  or  the  orphans'  court,  on  application, 
shall  order  it  to  be  paid  to  the  person  or  persons  entitled  to  it." 

After  affording  remedies  in  favor  of  the  absentee  in  case  the 
issue  of  letters  should  be  subsequently  revoked,  the  statute  pro- 
vided that  the  costs  attending  the  issue  of  letters  or  their  revoca- 
tion shall  be  paid  out  of  the  estate  of  the  supposed  decedent,  and 
that  the  costs  arising  upon  the  application  for  letters  which  shall 
not  be  granted  shall  be  paid  by  the  applicant. 

In  the  opinion,  the  court,  after  saying  that  "it  cannot  be  de- 
nied that  in  substance  the  Pennsylvania  statute  is  a  special  proceed- 
ing for  the  administration  of  the  estates  of  absentees  distinct  from 
the  general  law  of  that  state  providing  for  the  settlement  of  the 
estates  of  deceased  persons,"  and  hence  within  the  right  to  reg- 
ulate concerning  the  estate  or  property  of  absentees  which  the 
court  held  in  its  very  essence  to  belong  to  all  government,  etc., 
further  said  (pp.  476-477)  : 

"It  remains  only  to  consider  the  contention  that  even  al- 
though there  was  power  to  enact  the  statute,  it  is  nevertheless 
repugnant  to  the  Fourteenth  Amendment,  because  it  fails  to 
provide  notice  as  a  pre-requisite  to  the  administration  which 
the  statute  authorizes  and  because  of  the  absence  from  the 
statute  of  essential  safeguards  for  the  protection  of  the  prop- 
erty of  the  absentee  which  is  to  be  administered.  Let  it  be 
conceded,  as  we  think  it  must  be,  that  the  creation  by  a  state 
law  of  an  arbitrary  and  unreasonable  presumption  of  death 
resulting  from  absence  for  a  brief  period,  would  be  a  want  of 
due  process  of  law,  and  therefore  repugnant  to  the  Fourteenth 
Amendment.  Let  it  be  further  conceded,  as  we  also  think  is 
essential,  that  a  state  law  which  did  not  provide  adequate  no- 
tice as  prerequisite  to  the  proceedings  for  the  administration 
of  the  estate  of  an  absentee  would  also  be  repugnant  to  the 
Fourteenth  Amendment.  Again,  let  it  be  conceded  that  if  a 
state  law,  in  providing  for  the  administration  of  the  estate  of 
an  absentee,  contained  no  adequate  safeguards  concerning 
property,  and  amounted  therefore  simply  to  authorizing  the 
transfer  of  the  property  of  the  absentee  to  others,  that  such  a 
law  would  be  repugnant  to  the  Fourteenth  Amendment.  We 
think  none  of  these  concessions  are  controlling  in  this  case. 
So  far  as  the  period  of  absence  provided  by  the  statute  in 
question,  it  certainly  cannot  be  said  to  be  unreasonable.  So 
far  as  the  notices  which  it  directs  to  be  issued,  we  think  they 
were  reasonable.  As  concerns  the  safeguards  which  the  stat- 
ute creates  for  the  protection  of  the  interest  of  the  absentee  in 
case  he  should  return,  we  content  ourselves  with  saying  that 
we  think,  as  construed  by  the  Supreme  Court  of  Pennsylvania, 


Attorney  General  63 

the  provisions  of  the  statute  do  not  conflict  with  the  Four- 
teenth Amendment." 

While  the  authority  of  the  general  assembly  to  legislate  on 
the  subject  of  the  estates  of  absentees,  and  to  provide  a  special  and 
appropriate  proceeding  for  their  administration  within  constitu- 
tional limitations,  must  be  sustained  on  the  authority  of  Cunnius  v. 
Reading  School  District,  supra,  such  legislation,  to  be  valid,  should 
meet  the  requirements  of  that  decision  by  providing  safeguards  for 
the  protection  of  the  interest  of  the  absentee  in  case  he  should  re- 
turn, and  since  the  bill  under  consideration  fails  to  do  so,  you  are 
advised  that  if  the  bill  is  enacted  in  its  present  form  it  would  be 
unconstitutional. 

In  case  it  is  desired  to  go  forward  with  this  legislation,  it  is 
respectfully  suggested  that  the  bill  be  amended  so  as  to  provide, 
as  did  the  Pennsylvania  statute,  that  notice  to  the  absentees  be 
also  published  in  a  newspaper  published  and  of  general  circulation 
in  the  county  at  or  near  the  place  where  the  absentee  resided  when 
last  heard  from,  etc.,  in  addition  to  providing  safeguards  for  the 
protection  of  the  absentee's  interests  in  case  of  his  return. 


Where  Township  Trustees  Are  Called  Upon  Under  Section  5910 
General  Code,  to  Assign  Portions  of  Partition  Fences  to  Adjoin- 
ing Property  Owners  They  Should  take  into  Consideration  the 
Circumstances  and  Where  Part  of  the  Fence  is  Subject  to  be  De- 
stroyed by  Flood  They  Should  Apportion  Such  Fence  in  Such 
Manner  as  to  Divide  the  Necessary  Expense  Between  Such  Prop- 
erty Owners.  

No.  1992— (Opinion  Dated  April  9,  1921.) 

Hon.  J.  F.  Vandenbroek,  Prosecuting  Attorney,  Napoleon,  Ohio. 

Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 

letter  of  recent  date  requesting  the  opinion  of  this  department,  as 

follows  : 

"Under  Section  5910  General  Code,  when  a  person  ne- 
glects to  build  or  repair  a  partition  fence,  or  the  portion  there- 
of which  he  is  required  to  build  or  maintain,  the  aggrieved 
person  may  complain  to  the  trustees  of  the  township  in  which 
such  land  or  fence  is  located.  Such  trustees,  after  not  less 
than  ten  days'  written  notice  to  all  adjoining  land  owners  of 
the  time  and  place  of  meeting,  shall  view  the  fence  or 
premises  where  such  fence  is  to  be  built,  and  assign,  in  writ- 
ing, to  each  person  his  equal  share  thereof,  to  be  constructed 
or  kept  in  repair  by  him  so  as  to  be  good  and  substantial. 
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A,  and  B,  are  adjoining  land  owners  and  the  owners  of  a 
fence  between  the  respective  adjoining  lands.  A,  presents  to 
the  trustees  of  the  township,  in  writing,  a  complaint  relative 
to  a  portion  of  the  f «nce,  asking  a  partition  thereof.  The  one 
portion  of  both  lands  abuts  the  river  and  in  high  water  time 
destroys  the  lower  portion  of  the  fence. 
Queries : 

1.  Could  a  fair  proportionate  be  made  of  this  fence  in 
regard  to  the  maintenance  thereof? 

2.  Under  the  aforesaid  section  of  the  statute,  can  the  to- 
tal expenditure  of  the  entire  fence  be  proportioned  equally 
among  A  and  B?" 

Section  5908  General  Code,  provides : 

"The  owners  of  adjoining  lands  shall  build,  keep  up  and 
maintain  in  good  repair  in  equal  shares  all  partition  fences  be- 
tween them,  unless  otherwise  agreed  upon  by  them  in  writing 
and  witnessed  by  two  persons.  This  chapter  shall  not  apply 
to  the  enclosure  of  lots  in  municipal  corporation  or  of  lands 
laid  out  into  lots  outside  of  municipal  corporations,  or  affect 
any  provision  of  law  relating  to  fences  required  to  be  con- 
structed by  persons  or  corporations  owning,  controlling  or 
managing  a  railroad." 

It  will  be  noted  that  the  use  of  the  words  "equal  shares"  occur- 
ring in  the  above  statute  would  seem  to  indicate  that  the  owners  of 
the  adjoining  lands,  in  the  building  of  such  partition  fences,  were 
to  equally  share  the  expense  of  such  construction. 

Section  5910  General  Code,  provides : 

"When  a  person  neglects  to  build  or  repair  a  partition 
fence,  or  the  portion  thereof  which  he  is  required  to  build  or 
maintain,  the  aggrieved  person  may  complain  to  the  trustees 
of  the  township  in  which  such  land  or  fence  is  located.  Such 
trustees,  after  not  less  than  ten  days'  written  notice  to  all  ad- 
joining land  owners  of  the  time  and  place  of  meeting,  shall 
view  the  fence  or  premises  where  such  fence  is  to  be  built, 
and  assign,  in  writing,  to  each  person  his  equal  share  thereof, 
to  be  constructed  or  kept  in  repair  by  him  so  as  to  be  good  and 
substantial." 

Under  the  provisions  of  this  section  and  in  default  of  either 
party  having  an  interest  in  the  partition  fence  to  build  or  maintain 
his  portion  of  the  same,  the  party  not  in  default  or  the  aggrieved 
person  may  complain  to  the  township  trustees  and  require  a  view- 
ing of  such  fence  in  the  manner  described  by  law. 

Section  5913  General  Code,  provides : 

"If  either  person  fails  to  build  the  portion  of  fence  as- 
signed to  him,  the  township  trustees,  upon  the  application  of 
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the  aggrieved  person,  shall  sell  the  contract  to  the  lowest  re- 
sponsible bidder  agreeing  to  furnish  the  labor  and  material 
and  build  such  fence  according  to  the  specifications  proposed 
by  the  trustees,  after  advertising  them  for  ten  days  by  post- 
ing notices  thereof  in  three  public  places  in  the  township." 

This  section  provides  for  the  disposition  of  the  matter  by  the 
township  trustees,  in  the  event  either  party  defaults  upon  the  for- 
mer findings  of  such  board,  as  determined  by  the  provisions  of  Sec- 
tion 5910  General  Code,  while  Sections  5914  and  5915  General  Code 
provide  for  the  manner  of  collecting  the  proportionate  cost  of  such 
fence  from  the  party  so  defaulting. 

Analyzing  the  various  sections  of  the  statutes  pertaining  to 
the  subject  of  partition  fences,  it  would  seem  that  the  general  in- 
tention of  the  law  is  to  require  adjoining  land  owners  to  pay  an 
equal  share  of  the  cost  of  such  fences,  on  the  assumption  that  equal 
benefits  accrue  from  the  same  to  the  adjacent  owners.  There  seems 
to  be  no  specific  rule  in  such  cases  which  governs  the  method  of 
computing  the  proportion  or  cost  of  same,  more  than  that  of  the 
general  one  which  requires  that  each  adjacent  owner  shall  be  liable 
for  his  proportionate  and  equal  share  in  the  cost  of  building  or  re- 
pairing such  fence.  It  would  also  appear  that  in  cases  of  dispute 
as  to  the  proportion  of  cost  or  labor  each  is  to  contribute,  and  when 
one  of  the  aggrieved  parties  files  a  complaint  with  the  township 
trustees  relative  thereto,  it  becomes  the  duty  of  such  trustees  to 
view  the  fence  in  question  and  adjudicate  the  matter  in  controversy, 
taking  into  consideration  all  the  circumstances  surrounding  the 
same,  and  proportionately  assign  in  writing  to  each  party  of  inter- 
est his  equal  and  particular  apportionment  or  share  of  the  amount 
or  portion  of  such  fence  as  he  is  required  to  build  or  maintain. 

In  this  connection  may  be  cited  a  ruling  of  a  former  attorney 
general,  contained  in  Annual  Report  of  Attorney  General,  1910- 
1911,  page  754,  pertinent  to  the  question  under  discussion,  and  a 
partial  quotation  from  which  follows : 

"I  am  of  the  opinion  that  the  duties  of  the  township  trus- 
tees under  this  section  are  of  a  judicial  nature,  and  in  any 
controversy  over  the  division  of  partition  fences,  it  is  their 
duty  to  take  into  consideration  everything  connected  and  per- 
taining to  the  building  and  maintaining  of  the  partition  fence, 
and  the  statute  provides  that  they  are  to  assign  in  writing  to 
each  person  his  equal  share  thereof.  This  in  my  opinion  does 
not  mean  the  equal  number  of  rods,  but  does  mean  that  after 
taking  into  consideration  all  the  conditions  of  the  making  and 
maintaining  of  the  fence,  that  each  party  is  to  be  assigned  his 
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equal  share,  and  if  perchance  one  end  of  the  fence  requires 
the  making  and  maintaining  of  a  water  gate  across  a  stream, 
it  is  the  duty  of  the  trustees  to  take  this  fact  into  considera- 
tion, and  having  ascertained  the  whole  amount,  to  assign  in 
writing  to  each  land  owner  his  equal  share  thereof." 

Such  a  veiw  is  also  sustained  in  Robb  v.  Brachmann,  24  O.  S.,  8 ; 
Smith  v.  Pierce,  Auditor,  17  O.N.P.,  264 ;  Kingman  v.  Williams,  50 
O.  S.,  722,  and  Alma  Coal  Co.  v.  Cozad,  79  O.  S.,  348. 

The  original  section  upon  which  Section  5908  General  Code  is 
based  was  formerly  Section  4239  Revised  Statutes,  passed  April  18, 
1904  (97  0  L.,  138),  which  provided  that  the  owners  of  adjoining 
lands  shall  build,  keep  up  and  maintain  in  good  repair  all  partition 
fences  between  them  in  equal  shares,  unless  otherwise  agreed  upon 
between  them,  and  by  Sections  4242  and  4243  Revised  Statutes 
(Sections  5910  to  5915  General  Code)  it  was  provided  that  if  any 
party  neglects  to  build  or  repair  a  partition  fence,  or  the  portion 
thereof  which  he  ought  to  build  or  maintain,  proceedings  may  be 
had  before  the  township  trustees  to  secure  the  construction  of  the 
partition  fence,  the  collection  of  the  cost  thereof,  and  the  share  of 
the  resisting  proprietor. 

In  answer,  therefore,  to  questions  Nos.  1  and  2  indicated  in 
your  inquiry,  it  would  seem  that  if  A,  and  B,  cannot  agree  as  to 
the  proportionate  cost  or  as  to  the  portion  each  is  to  construct  of 
the  partition  fence  between  them,  and  which  in  the  particular  case 
is  that  part  abutting  the  river,  the  lower  portion  of  which  at  times 
is  destroyed  or  impaired  by  high  water,  such  questions  in  contro- 
versy may  be  adjudicated  by  the  township  trustees,  under  the  pro- 
visions of  Section  5910  General  Code,  whose  finding  in  the  matter 
is  final  and  conclusive.  It  is  the  duty  of  such  trustees  under  the 
provisions  of  this  section  to  view  the  fence  in  question  and  to  take 
into  consideration  all  the  conditions  and  circumstances  surrounding 
the  same  and  proportionately  assign  an  equal  share  of  the  building 
or  repairing  thereof  to  the  respective  adjacent  owners. 

Whether  the  finding  or  conclusion  of  the  trustees  in  the  partic- 
ular case  presented  could  be  based  upon  the  conditions  imposed  by 
your  questions  Nos.  1  and  2  would  be  a  matter  to  be  judicially  con- 
sidered by  such  trustees,  who,  upon  viewing  the  fence  in  question, 
could  adopt  the  methods  indicated  or  any  other  which  in  their  esti- 
mation and  under  the  circumstances  would  be  a  fair  and  just  basis 
upon  which  to  compute  the  proportionate  or  equal  share  of  the 
building  and  maintaining  of  such  partition  fence. 
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Where  a  Person  Dies  Testate,  Leaving  Property  in  Trust,  Income 
to  be  Paid  to  a  Son  for  Life,  With  Right  to  Invade  the  Principal, 
the  Equitable  Life  Estate  is  to  be  Valued  for  Inheritance  Tax  as 
a  Life  Estate  and  the  Right  to  Invade  the  Principal  to  be  Ignored. 
The  Remainder  to  the  Heirs  is  Contingent  and  Should  be  Taxed 
Immediately  in  Accordance  With  Section  5343  General  Code. 


No.  1997— (Opinion  Dated  April  13,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:     The  commission  has  requested  the  opinion  of 
this  department  as  to  the  manner  in  which  the  inheritance  tax  shall  \ 

be  assessed  in  connection  with  successions  under  a  will  of  which  the 
following  is  a  description : 

"R,  died  testate.  By  his  will  he  placed  all  his  property  in 
the  hands  of  a  trustee  with  authority  to  pay  the  entire  income 
thereon  to  the  son  of  the  testator  or  to  expend  the  income  for 
the  benefit  of  such  son  during  his,  the  son's,  natural  life.  The 
trustee  is  clothed  also  with  power  to  invade  the  principal  in 
the  event  that  it  becomes  necessary  to  do  so  for  the  support 
of  the  beneficiary.  At  the  son's  death  his  funeral  expenses  are 
to  be  paid  out  of  the  fund. 

The  residue  is  then  to  be  distributed  to  the  heirs-at-law  of 
the  beneficiary,  if  he  should  leave  any  legitimate  issue,  but  if 
no  such  issue  is  left  then  it  is  to  pass  to  the  next  of  kin  of  the 
testator." 

The  equitable  life  estate  is,  on  principles  established  by  pre- 
vious opinions  of  this  department,  to  be  Valued  as  a  life  estate,  the 
power  to  invade  the  principal  for  the  support  or  benefit  of  th* 
beneficiary  being  ignored.  While  this  power  to  invade  the  principal 
generally  is  to  be  ignored,  however,  it  seems  that  the  funeral  ex- 
penses are  a  charge  on  the  fund.  The  charge  appears  to  be  a  di- 
rect one,  rather  than  merely  a  power  in  the  trustee.  It  is  the  opin- 
ion of  this  department,  therefore,  that  the  present  worth  of  a  rea- 
sonable sum  for  funeral  expenses  of  the  life  tenant,  computed  on 
the  basis  of  his  expectancy  of  life,  should  be  subtracted  from  the 
contingent  remainder.  This  amount  should  be  added  to  the  taxable 
value  otherwise  ascertained  of  the  equitable  life  estate,  inasmuch 
as  it  is  a  benefit  to  the  estate  of  the  life  tenant. 

The  remainders  are  contingent.  One  possibility  is  that  the 
beneficiary  will  leave  legitimate  issue.  In  that  event,  of  course, 
his  issue  so  left  would  be  a  direct  descendant  of  the  testator,  as  the 
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beneficiary  is  the  testator's  son.  But  it  is  also  possible,  and  may 
be  very  probable,  that  the  beneficiary  will  not  leave  legitimate  issue, 
in  which  event  the  contingent  remainder  is  to  vest  in  the  next  of 
kin  of  the  testator.  A  possibility  here  by  no  means  remote  is  that 
the  next  of  kin  of  the  testator  may  turn  out  to  be  a  person  so  dis- 
tantly related  to  the  testator  as  to  bring  the  whole  remainder  with- 
in the  seven  per  cent  class. 

Without  repeating  the  reasoning  which  has  been  expressed  in 
previous  opinions  of  this  department,  the  conclusion  of  the  depart* 
ment  is  that  the  contingent  remainder  should  be  immediately  taxed 
at  the  seven  per  cent  rate  in  accordance  with  Section  5343  of  the 
General  Code.  The  case  does  not  appear  to  be  one  for  postponement 
of  the  accrual  of  the  tax  under  Section  5336  of  the  General  Code, 
it  appearing  that  "the  actual  market  value"  of  the  contingent  re- 
mainder as  a  whole  can  "be  ascertained  at  the  time  of"  the  death  of 
the  testator,  such  ascertainment  being  made  by  appraising  the  life 
interest  on  the  basis  commanded  by  Section  5342  of  the  General 
Code  and  the  charge  on  account  of  the  funeral  expenses  in  the  man- 
ner suggested  herein. 


SUPREME  COURT 


MOTION  DOCKET 

16835  The  Union  Savings  Bank  & 
Trust  Co.  et  al  v.  Franklin  Alter  et 
al.  Motion  by  defendants  to  advance 
cause  No.  16835  on  the  general 
docket.     Allowed. 

16836.  Robert  S.  Alter  et  al.  v. 
The  Union  Savings  Bank  &  Trust  Co. 
et  al.  Motion  by  defendants  to  ad- 
vance cause  No.  16836  on  the  general 
docket.    Allowed. 

16893.  John  Barton  Payne,  Director 
General  of  Railroads,  as  Agent,  v. 
Horace  B.  Vance.  Motion  by  defend- 
ant to  advance  cause  No.  16893  on  the 
general  docket.     Allowed. 

16923.  Abbie  Fuller  Melchers  v. 
Earl  C.  Peters.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Franklin  county  to  certify  its  record. 
Overruled. 

16938  Leonard  B.  Spach  v.  Toledo 
Central  Labor  Union.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Lucas  county  to  certify  its  record. 
Overruled. 

16938.  Leonard  B.  Spach  v.  Toiedo 
Central  Labor  Union.  Motion  by  de- 
fendant to  dismiss  petition  in  error  in 
cause  No.  16938  on  the  general  docket. 
Sustained. 

16944.  Ira  J.  Totten  v.  Michael 
Trautman.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Ash- 
tabula county  to  certify  its  record. 
Overruled. 

16946.  The  Steubenville,  East  Liv- 
erpool &  Beaver  Valley  Traction  Co. 
v.  City  of  Steubenville.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Jefferson  county  to  certify 
its  record.     Overruled. 

16948.  Sarah  A.  Craig  et  al.  v. 
George  Welply  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its  rec- 
ord.    Sustained. 

16949.  Persida  A.  Marshall  v.  Adda 
A.  Heckerman.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Henry  county  to  certify  its  record. 
Sustained. 


16949.  Persida  A.  Marshall  v.  Adda 
A.  Heckerman.  Motion  by  defendant 
to  strike  petition  in  error  from  files 
in  cause  No.  16949  on  the  general 
docket.    Sustained. 

16949.  Persida  A.  Marshall  v.  Adda 
A.  Heckerman.  Motion  by  plaintiff  to 
dispense  with  printing  record  in  cause 
No.  16949  on  the  general  docket  Al- 
lowed. 

16963.  The  State,  ex  rel.  George  S. 
Hawke,  v.  Harry  L.  Davis,  as  Gov- 
ernor of  Ohio.  Motion  by  plaintiff 
for  allowance  of  alternative  writ  of 
mandamus  in  cause  No.  16963  on  the 
general  docket.     Overruled. 

16970.  Ruby  F.  Purdy  v.  The  Farm- 
ers Banking  Co.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Lu- 
cas county  to  certify  its  record.  Over- 
ruled. 

16984.  Fred  S.  Wilson,  County 
Auditor,  et  al.  v.  The  Licking  Aerie 
No.  387  of  the  Fraternal  Order  of 
Eagles.  Motion  by  plaintiff  to  dis- 
pense with  printing  exhibits  A  and  B 
in  cause  No.  16984  on  the  general 
docket.    Allowed. 

16936 — Harmon  Johnson  v.  The  Na- 
tional Coal  Co.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Guernsey  county  to  certify  its  record. 
Overruled. 

16951 — In  re  Exceptions  of  Pros. 
Atty  State  of  Ohio  v.  L.  V.  Williams. 
Motion  for  leave  to  file  bill  of  excep- 
tions to  Common  Pleas  Court  of 
Brown  County.     Sustained. 

16953 — Albert  J.  Richards  v.  Mar- 
garet A.  Carroll.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Crawford  county  to  certify  its  record. 
Overruled. 

16954 — Albert  J.  Richards  v.  Helen 
M.  Carroll.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Craw- 
ford county  to  certify  its  record.  Over- 
ruled. 

16955— Albert  J.  Richards  v.  Kath- 
erine  C.  Carroll.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Crawford  county  to  certify  its  record. 
Overruled. 
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16956 — Cecil  Gamble  v.  Simon  Rad, 
Jr.  Motion  for  an  order  directing 
the  Court  of  appeals  of  Hamilton 
county  to  certify  its  record.  Over- 
ruled. 

16958 — The  Steuben  Amusement  Co. 
v.  City  of  Steubenville  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Jefferson  county  to  certi- 
fy its  record.    Overruled. 

16959 — The  Enterprise  Meat  &  Fish 
Co.  v.  Morris  Adler.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.    Overruled. 

16964— Frank  L.  McCord  v.  Harry 
H.  McCord  et  al.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Sustained. 

16967— The  Lane  &  Bodley  Co.  v. 
J.  Taylor  Day.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

16968 — In  re  Exceptions  of  Pros. 
Atty.  in  case  of  State  of  Ohio  v. 
Francisco  Billotte.  Motion  for  leave 
to  file  bill  of  exceptions  to  Common 
Pleas  Court  of  Columbiana  county. 
Sustained. 

16985— State  of  Ohio  ex  rel.  W.  S. 
Fitzgerald  v.  A.  R  Sprosty,  Director 
of  Public  Safety.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

17004— City  of  Cincinnati  v.  Ray  J. 
Hillenbrand  et  al.,  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 
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16591.  Howard  B.  Dirlam,  Exr.,  et 
al.  v.  Louise  Sturges  Morrow  et  al. 
Richland.    Judgment  affirmed. 

16599.  Frank  T.  Rutherford  &  Co. 
v.  Lizzie  Spaid.  Franklin.  Judgment 
affirmed. 

16603.  William  A.  Palmer  et  al.  v. 
Minnie  Oiler,  Exrx.,  et  al.  Cuyahoga. 
Judgment  affirmed. 

16665.  In  the  matter  of  the  appli- 
cation of  Reuben  Nunley  for  a  writ  of 
Habeas  Corpus.  Cuyahoga.  Judg- 
ment affirmed. 

16617— City  of  Cleveland  v.  W.  H. 
K.  Herron.  Cuyahoga.  Judgment  re- 
versed. 

16620— The  George  H.  Dingledy 
Lumber  Co.  et  al.  v.  Erie  R.  R.  Co. 
Mahoning.  Judgment  reversed,  and 
judgment  for  plaintiff  in  error. 

16672— John  N.  Russell,  Admr.,  v. 
The  Fourth  National  Bank  of  Cincin- 
nati.    Hamilton.     Judgment  affirmed. 

16717— The  City  of  Cleveland  v.  The 
Public  Utilities  Commission  of  Ohio. 
Public  Utilities  Commission.  Order 
affirmed. 

16763 — State  of  Ohio  ex  rel.  Lewis 
M.  Copeland  v.  The  State  Medical 
Board  of  Ohio  et  al.  In  Mandamus. 
Demurrer  to  answer  overruled. 

16785— J.  C.  Link  et  al.  v.  The  Pub- 
lic Utilities  Commission  of  Ohio  et 
al.  Public  Utilities  Commission.  Or- 
der affirmed. 

16790— The  County  Board  of  Edu- 
cation of  Hancock  County  et  al.  v. 
John  G.  Boehm  et  al.  Hancock.  Judg- 
ment reversed. 

16841— D.  A.  Williams  et  al.  v. 
John  K.  Scudder  et  al.  Cuyahoga. 
Judgment  reversed. 
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NEW  CORPORATIONS 

The  Levy  &  Jacobs  Co.,  Youngs- 
town,  $100,000.  L.  Levy,  D.  Robins,  E. 
Jacobs,  M.  Myer,  R.  H.  Levy. 

The  Ohio  Davis  Auto  Lock  Co., 
Cleveland,  $10,000.  J.  W.  Eckman,  J. 
F.  Johannsen,  J.  Wetzel,  F.  E.  Meiss- 
ner,  M.  M.  Gibbons. 

The  Rex  Auto  Repair  Co.,  Cleveland, 
$10,000.  A.  W.  Boeff,  J.  W.  Boeff,  J. 
Nagy,  F.  C.  Horning,  J.  A.  Nally. 

The  Gessner  Moving  &  Storage  Co., 
Cleveland,  $25,000.  G.  P.  Dogertym, 
H.  G.  Gessner,  J.  D.  Alden,  F.  Forth- 
age,  J.  H.  Farrell. 

The  Niemen  First  &  Second  Mort- 
gage Co.,  Cleveland,  $10,000.  V.  J. 
Pugher,  J.  P.  Kviederas,  A.  Kranaus- 
kas,  M.  Szalvzius,  J.  Bartkus. 

The  B.  F.  Keith  Dayton  Theatre  Co., 
$500,000.  E.  F.  Albee,  B.  L.  Heidings- 
fled,  I.  Libson,  S.  Rheinstrom,  J.  L. 
Rhinock. 

The  Flora  Gear  Mfg.  Co.,  Toledo, 
$500.  No  par.  F.  E.  Miller,  E.  G.  Mar- 
quardt,  R.  E.  Messinger,  C.  L.  Flora, 
S.  S.  Wall. 

The  Wallace  Brothers  All-Feature 
Show  Co.,  Youngstown,  $2,500.  J.  P. 
Sullivan,  F.  N.  Scheible,  D.  J.  Wil- 
liams, J.  L.  Sullivan,  J.  J.  Gillespie. 

The  Rollaway  Motor  Co.,  Toledo, 
$10,000.  A.  C.  Ruihley,  B.  E.  Emery, 
A.  T.  Goorley,  V.  A.  Delarey,  E.  Yeag- 
er. 

The  Latcha  Oil  &  Gas  Co.,  Lucas, 
$75,000.  A.  C.  Ruihley,  B.  E.  Emery, 
A.  T.  Goorley,  V.  A.  Delarey,  E.  Yeag- 
er. 

The  General  Jackson  Fuel  Co.,  Day- 
ton, $35,000.  J.  E.  Baumgartner,  J.  R. 
Turner,  J.  E.  Dimm,  F.  C.  Canny,  N. 
Hurtman. 

The  Grelton  Oil  &  Gas  Co.,  Grelton, 
$100,000.  E.  W.  Shuler,  W.  Ackson, 
E.  M.  Pope,  A.  L.  Tuttle,  H.  E.  Sloan. 

The  Manhattan  Wollen  Co.,  Cleve- 
land, $25,000.  J.  W.  Fritkin,  S.  R. 
Fritkin,  M.  H.  Fritkin,  J.  H.  Margolies, 
S.  S.  Danaceau. 

The  C.  A.  C.  Automatic  Machine  Co., 
Carey,  $5,000.  C.  A.  Carpenter,  L.  B. 
Frederick,  F.  H.  Frederick,  G.  V. 
Sutphen,  C.  C.  Kisselle. 

The  Hopkins  Ave.  Garage  Co.,  Nor- 
wood, $50,000.  A.  Levy,  E.  H.  Ohlhau- 
ser,  I.  Abrahamson,  K.  Streicher,  H. 
C.  Bolsinger. 


The  International  Permold  Co., 
Cleveland,  $100,000.     E.  L.  Andrews, 

D.  A.   Gaskill,   R.   M.  Kuhen,   A.  H. 
Mayer,  F.  R.  Hecht. 

The  Faflik  Shoe  Co.,  Cleveland,  $50,- 
000.  J.  G.  Faflick,  W.  T.  Young,  G. 
F.  Spoerke,  C.  R.  Faflik,  F.  J.  Greiner. 

The  Bonded  Tailoring  Co.,  Cleve- 
land, $2,500.  A.  A.  Benesch,  E.  P. 
Schlosser,  W.  C.  Kelley,  E.  H.  Rooke, 
M.  L.  Harrington. 

The  Zenith  Talking  Machine  Co., 
$10,000.    G.  S.  Murphy,  E.  E.  Kumler, 

B.  M.  Murphy,  Geo.  O'Sullivan,  G.  L. 
Sutton. 

The  Halada  Motor  Car  Co.,  Cleve- 
land, $10,000.  W.  J.  Bushea,  K.  E. 
Gough,  R.  T.  Miller,  E.  C.  Doty,  M. 
J.  Bowan. 

The  Chagrin  Falls  Savings  &  Loan 
Co.,  Chagrin  Falls,  $200,000.  F.  P. 
Shumaker,  M.  F.  Brewster,  J.  R.  Dav- 
ison, L.  F.  Harris,  J.  A.  Church,  E.  H. 
Baldwin. 

The  Toledo  Tablet  &  School  Sup- 
ply Co.,  Toledo;  $5,000.    F.  Poneman, 

E.  P.    Doyle,    S.    L.    Geleerd,    H.    D. 
Bradley,  S.  Monette. 

The  Finance  Mortgage  &  Guaran- 
tee Co.,  Cleveland;  $500,  no  par.  J.  M. 
Davis,  R.  W.  Sanborn,  E.  R.  King,  C. 
T.  Rich,  C.  T.  McConnell. 

The  Rocky  River  Yacht  Club,  Cleve- 
land; $50,000.  C.  C.  Townes,  R.  A. 
Davis,  W.  E.  Moritz,  A.  W.  Thomas, 

F.  H.  Sellberg. 

The  Newton  Falls  Herald  Co.,  New- 
ton Falls;  $10,000.  A.  O.  Lea,  M.  E. 
Davis,  Sara  Petty,  Elizabeth  Bald- 
win, Ethel  Champion. 

The  Jordan  Tire  &  Rubber  Co., 
Cleveland;  $100,000.     G.  H.  Burrows, 

C.  T.   Elder,  C.   M.   Hackmari,   S.   T. 
Kearns,  C.  H.  Ballfinch. 

The  Guardian  Cleaning  &  Tailoring 
Co.,  Cleveland;  $20,000.  J.  H.  Mor- 
ris, H.  Gottlieb,  J.  Stern,  C.  M.  Hack- 
man,  S.  T.  Kearns. 

The  Sayers-Elkhart  Motor  SalesCo., 
Cleveland;  $25,000.  E.  A.  Feazel,  M. 
W.  Stevenson,  E.  S.  Kaufman,  R.  T. 
McClain,  N.  H.  Smith. 

The  Dunlevy  Co.,  Cincinnati;  $100,- 
000.  A  Van  Ness,  A.  Penn,  L.  Ma- 
geer,  A.  L.  Dwyer,  J.  J.  Hay  den. 

The  Block  Co.,  Cincinnati;  $10,000. 
W.  J.  Murray,  J.  F.  Brown,  A.  H. 
Brown,  P.  H.  Block,  L.  M.  Block. 
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The  Velvet  Mineral  Products  Co., 
Cleveland;  $20,000.     J.  A.  Curtis,  D. 

D.  Terrett,  N.  A.  Arend,  H.  M.  Un- 
german,  E.  C.  Gerstacker. 

The  Hancock  Livestock  Co.,  Find- 
lay;  $5,000.    G.  R.  Lewis,  G.  Roberts, 

E.  Johnston,     J.     E.  Shoop,     E.     H. 
Struble. 

The  Dalston  Manufacturing  Co., 
Cleveland;  $10,000.  P.  V.  Daly,  E.  S. 
Stanton,  J.  J.  Donnelly,  G.  Erhardt, 
M.  E.  Donnelly. 

The  H.  H.  Louis  Co.,  Ashtabula; 
$50,000.  H.  H.  Louis,  A.  Louis,  C.  II. 
Louis,  Harold  Louis,  Delia  Louis. 

The  Armo  Manufacturing  Co.,  Co- 
lumbus; $10,000.  C.  W.  Bell,  C.  P. 
Collins,  A.  S.  Lakin,  V.  J.  Feth,  R. 
Polk,  Pat  Sullivan. 

The  General  Mortgage  Discount 
Co.,  Cleveland;  $10,000.  A.  S.  Ginn, 
H.  H.  Ginn,  M.  Goldstein,  E.  Gold- 
stein, R.  A.  Holzheimer. 

The  Invisible  Process  Co.,  Cleve- 
land; $500,  no  par.  C.  Q.  Keeley,  H. 
J.  Kurtz,  P.  M.  Kunzi,  J.  H.  Harris. 
C.  L.  Wakefield. 

The  Real  Service  Electric  Co.,  Enst 
Cleveland;  $5,000.  W.  L.  Duncan,  R. 
S.  Lap  ham,  F.  R.  Sabine,  H.  BraunJ, 
M.  H.  Sabine. 

The  O.  F.  Whittle  Co.,  Cincinati, 
$2,000.  O.  F.  Whittle,  H.  A.  Tren- 
holm,  W.  S.  Little,  C.  F.  Kleinschmidt, 
E.  E.  Wissmann. 

The  Sterling-Knight  Motor  Co., 
Cleveland,  $8250.  No  par,  A.  M.  Sny- 
der, J.  G.  Stening,  P.  H.  Withington, 
J.  V.  Thomas,  N.  I.  Young. 

The  Fulton  Pit  Car  Co.,  Canal  Ful- 
ton, $325,000.  C.  K.  Myers,  H.  N. 
Myers,  R.  F.  Myers,  J.  V.  Dugan,  D. 
Baughman. 

The  Warren  Fuel  and  Supply  Co., 
Warren,  $25,000.  R.  A.  Warren,  R. 
H.  Ashbaugh,  T.  M.  Evans,  J.  S.  Mc- 
Kinstrey,  L.  L.  Guarieri. 

The  Sherman  Sales  Co.,  Toledo, 
$10,000.  S.  L.  Lowensterin,  I.  D. 
Weiss,  R.  I.  Lowensterin,  N.  H. 
Chase,  S.  Z.  Kaplan. 

The  Owsley  Co.,  Youngstown,  $50,- 
000.  C.  H.  Owsley,  C.  F.  Owsley,  W. 
H.  Cooke,  Katherine  M.  Owsley,  W. 
J.  Canfield. 

The  Marvelou?  Mortiser  Co.,  Co- 
lumbus, $50,000.  A.  L.  Jones,  E.  J. 
Wyer,  R.  L.  Bayer,  A.  R.  Hill,  A. 
Kindler. 

The  Peoples  Bank  and  Savings  Co., 
New  Philadelphia,  $50,000.  M.  Sei- 
bold,  B.  A.  Marquand,  E.  E.  Lindsay, 


J.  T.  Deifenbacher,  F.  W.  Sherer,  J. 
A.  Lineberger. 

Increases 

The  Cleveland  Knife  &  Forge  Co., 
Cleveland;  $60,000  to  $100,000. 

The  Drexmore  Realty  &  Investment 
Co.,  Cleveland;  $20,000  to  $50,000. 

The  Cleveland  Kappa  Sigma  Co., 
Cleveland;  $10,000  to  $50,000. 

The  Reserve  Building  Co.,  Toledo; 
$150,000  to  $200,000. 

The  Cub  Mountain  Coal  &  Coke  Co., 
Springfield;  $25,000  to  $140,000. 

The  Western  Reserve  Cotton  Mills 
Co.,  Cleveland;  $1,000  to  $6,000,000 

The  Ohio  Mattress  Co.,  Cleveland; 
$15,000  to  $300,000. 

The  Harvard  Savings  &  Loan  Co., 
Cleveland;  $1,000,000  to  $2,000,000. 

The  Upson- Walton  Co.,  Cleveland; 
$1,500,000  to  $3,000,000. 

The  S.  M.  Jones  Co.,  Toledo;  $200,- 
000  to  $500,000. 

The  Portage  Construction  Co., 
Cleveland;  $50,000  to  $350,000. 

The  Steffenguide  Co.,  Columbus; 
$10,000  to  $500,000. 

The  Second  Government  Bond  In- 
vestment Co.,  Cleveland;  $500  to  $2,- 
000,000. 

The  Milford  Home  Building  Co., 
Milford;  $1,500,000  <to  $2,000,000. 

The  I.  Sulzbacher  Co.,  Steuberi ville ; 
(100,000  to  $300,000. 

The  Wayne  Building  &  Loan  Co., 
Wooster,  $10,000,000  to  $20,000,000. 

The  Norwark  Drilling  Tool  Co., 
NorwaJk,  $20,000  to  $150,000. 

The  W.  P.  Eaton  Packing  Co.,  Ham- 
ilton, (160,000  to  $500,000. 

The  Harmount  and  Woolf  Tie  Co., 
Chillicothe,  $75,000  to  $150,000. 

The  Canton  Hotel  &  Restaurant 
Co.,  Canton,  $20,000  to  $180,000. 

The  Federal  Radiator  Co.,  Zanes- 
ville,  $500,000  to  $1,000,000. 

The  State  Avenue  Loan  &  Building 
Co.,  Cincinnati,  $250,000  to  $500,000. 

The  Drew  Electric  &  Mfg.  Co., 
Cleveland,  increasing  shares  from 
2,500  to  5,000  shares. 

The  American  Turret  Tool  Co., 
Cleveland,  $10,000  to  $50,000. 

The  Peterson  Brothers'  Co.,  Youngs- 
town, $25,000  to  $50,000. 

Decreases 

The  Goodyear  Tire  and  Rubber  Co., 
Akron;  $100,000,000  to  $1,000,000. 
(All  common  stock,  only.) 

The  Star  Beverage  Co.,  Minster, 
$105,000  to  $100,000. 


PUBLIC  UTILITIES  COMMISSION 


2102 — In  the  Matter  of  the  Application  of  the  Baltimore  and  Ohio 
Railroad  Company  for  an  Order  Authorizing  it  to  Issue  and  Sell 
or  Pledge  $1090009000  of  its  Refunding  and  General  Mortgage 
Bonds,  Series  B. — First  Supplemental  Order. 


(Dated  April  19,  1921.) 

This  commission  having  heretofore,  by  order  made  and  en- 
tered herein  as  of  date  February  fourth,  1921,  consented  to  and 
authorized  the  issue  and  disposition  by  said  the  Baltimore  and 
Ohio  Railroad  Company  of  Refunding  and  General  Mortgage  Bonds 
of  the  principal  sum  of  $905,000.00,  and  retained  jurisdiction  of 
this  proceeding  for  the  specific  purpose  of  thereafter  consenting 
to  and  authorizing  the  issue  and  disposition  of  additional  bonds 
when  and  as  such  issue  and  disposition  shall  be  authorized  by  the 
Interstate  Commerce  Commission: 

Comes  now  said  the  Baltimore  and  Ohio  Railroad  Company 
and,  by  its  supplemental  application  filed  herein  and  a  copy  of  the 
finding  and  order,  dated  March  twenty-eighth,  1921,  of  the  In- 
terstate Commerce  Commission,  represents  and  shows  to  the  satis- 
faction of  this  commission  that  within  the  period,  September  first, 
1920,  to  December  thirty-first,  1920,  inclusive,  it  expended  from 
its  treasury  for  the  construction,  completion,  extension  and. im- 
provement of  its  facilities  and  .other  capital  purposes,  the  sum 
of  $2,784,851.98,  none  of  which  was  obtained  or  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness; 
that  the  issue- of  its  said  Refund  and  General  Mortgage  Bonds, 
Series  B,  of  the  principal  sum  of  $2,782,000.00  on  account  of  such 
capital  expenditures  has  been  duly  authorized  by  the  Interstate 
Commerce  Commissipn  in  its  said  order  in  Finance  Docket  No. 
1228,  and  asks  the  consent  and  authority  of  this  commission  to 
issue  and  dispose  of  such  additional  bonds  of  said  issue: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  it  appearing  from  the  verified  allegations  in  said 
application  and  the  sworn  statements  and  exhibits  filed  in  con- 
nection therewith,  and  other  documentary  evidence  submitted,  that 
the  taking  of  oral  testimony  herein  is  unnecessary,  the  commis- 

73 


74  Department  Reports 

sion  finds  that,  at  this  time,  the  issue  of  applicant's  said  bonds 
of  the  principal  sum  of  $2,782,000.00,  and  the  money  to  be  procured 
thereby,  are  reasonably  required  and  necessary  to  reimburse  said 
the  Baltimore  and  Ohio  Railroad  Company  for  expenditures  (not 
heretofore  capitalized)  made  upon  the  railroads  and  properties 
subject  to  the  mortgage  securing  said  bonds  within  the  five  years 
next  preceding  the  date  of  the  filing  of  the  application  herein,  and 
is  satisfied  that,  insofar  as  it  has  authority  so  to  do,  its  consent 
and  authority  for  the,  issue  and  disposition  thereof  should  be 
granted.    It  is,  therefore, 

Ordered,  that,  insofar  as  this  commisssion  has  the  authority 
so  to  do,  said  the  Baltimore  and  Ohio  Railroad  Company  be,  and 
hereby  it  is  authorized,  in  addition  to  such  bonds  authorized  by 
the  order  made  and  entered  herein  as  of  date  February  fourth, 
1921,  to  issue  two  million,  seven  hundred  and  eighty-two  thousand 
($2,782,000.00)  dollars,  principal  sum,  of  its  Refunding  and  Gen- 
eral Mortgage  Bonds  secured  by  its  •  Refunding  and  General  Mort- 
gage dated  December  1,  1915;  said  bonds  to  be  issued  as  a  part 
of  Series  B;  the  coupon  bonds  to  be  dated  February  1,  1919;  to 
mature  December  1,  1995;  to  bear  interest  at  the  rate  of  six  per- 
centum  (6%)  per  annum,  payable  semi-annually  on  February  first 
and  August  first  of  each  year,  and  to  be  redeemable  on, or  after 
June  1st,  1925,  at  a  premium  of  five  percentum  (5%).    It  is  further 

Ordered,  That  said  Refunding  and  General  Mortgage  Bonds, 
Series  B,  shall  be  sold  for  the  highest  price  obtainable,  but  for 
not  less  than  eighty  (80)  percentujn  of  the  principal  amount  there- 
of, and,  pending  such  sale,  may  be  pledged  as  collateral  security 
for  loans,  which  shall  be  the  greatest  sum  negotiable,  but  not  less 
than  sixty-five  (65)  percentum  of  the  principal  amount  of  the 
bonds  so  pledged.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  for  less  than  the  principal  sum  thereof  be  amortized  pur- 
suant to  the  rules  and  regulations  heretofore  prescribed  by  this 
commission.    It  is  further 

Ordered,  That  said  company  make  verified  reports  to  this 
commission  of  the  issue  and  dispositoin  of  its  bonds  pursuant  to 
the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  this  order  shall  take  effect  immediately  It 
is  further 

Ordered,    That   jurisdiction  of  this  proceeding   be    retained 
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for  the  specific  purpose  of  hereafter  consenting  to  and  authorizing 
the  issue  and  disposition  of  additional  principal  sums  of  applicant's 
said  bonds  when  and  as  such  issue  and  disposition  shall  be  auth- 
orized by  the  Interstate  Commerce  Commission. 


2235— In  the  Matter  of  the  Application  of  the  Delaware  Water 
Company  for  an  Order  Fixing  Rates  for  Water  for  Public  Use. 
— Prayer  Denied. 


(Dated  April  21,  1921.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came 
on  for  consideration  upon  the  petition  of  the  Delaware  Water  Com- 
pany alleging  that  for  sixty  days  after  the  expiration  of  the  rates 
for  the  furnishing,  by  the  applicant,  of  water  for  fire  protection 
and  other  public  uses  in  the  City  of  Delaware,  Ohio,  theretofore 
established  by  the  agreement  of  applicant  and  the  said  City  of 
Delaware,  Ohio,  the  councilof  said  city  has  failed  to  regulate  the 
rates  to  be  charged  for  water  furnished  for  such  purposes,  and 
praying  this  commission,  under  authority  of  Section  61444,  Gen- 
eral Code  of  Ohio,  (as  amended  May,  1919),  to  proceed  to  fix  the 
just  and'  reasonable  rates  to  be  charged  for  the  furnishing  of  such 
service;  the  evidence  offered  at  said  hearing,  and  the  argument 
of  council : 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  it  is  without  authority,  under 
the  statute  invoked,  to  grant  the  relief  prayed  for.    It  is,  therefore, 

Ordered,  That  said  petition  of  said  the  Delaware  Water 
Company  be,  and  hereby  it  is  denied. 


ATTORNEY  GENERAL 


The  Offices  of  County  Treasurer  and  Township  Clerk  are  Incom- 
patible and  Cannot  be  Held  by  the  Same  Person  at  the  Same 
Time. — The  Offices  of  County  Treasurer  and  Clerk-Treasurer  of 
a  Board  of  Education  in  the  County  are  Incompatible  and  Cannot 
be  Held  by  One  and  the  Same  Person  at  the  Same  Time. 


No.  1995—  (Opinion  Dated  April  13,  1921.) 

Hon.  Karl  Timmermeister,  Prosecuting  Attorney,  Wapakoneta,  Ohio. 
Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your 
request  for  the  opinion  of  this  department  as  to  the  compatibility 
of  the  following  offices,  to  wit : 

1.  County  treasurer  and  township  clerk ; 

2.  County  treasurer  and  clerk-treasurer  of  the  township 
(rural)  board  of  education. 

Bearing  upon  the  question  as  to  what  offices  the  county 
treasurer  is  prohibited  from  holding  under  the  statutes,  your  atten- 
tion is  invited  to  Section  11  of  the  General  Code,  reading  as  follows: 

"No  person  shall  hold  at  the  same  time  by  appointment 
or  election  more  than  one  of  the  following  offices:  sheriff, 
county  auditor,  county  treasurer,  clerk  of  the  court  of  common 
pleas,  county  recorder,  prosecuting  attorney,  probate  judge, 
and  justice  of  the  peace." 

It  will  be  noticed  that  in  this  section  there  is  no  reference  to 
the  office  of  township  clerk  or  of  clerk-treasurer  of  a  rural  board 
of  education.  The  question  then  is  as  to  whether  the  duties  of 
one  of  these  offices  conflict  in  any  manner  with  the  duties  of  the 
other  office. 

A  concise  and  accurate  statement  of  the  rule  of  incompatibility 
of  offices  will  be  found  in  Section  34  of  Throop  on  Public  Offices, 
as  follows : 

"The  force  of  the  word  (incompatibility)  in  its  applica- 
tion to  this  matter,  is  that,  from  the  nature  and  relations  to 
each  other  of  the  two  places,  they  ought  not  to  be  held  by  the 
same  person,  from  the  contrariety  and  antagonism  which 
would  result  in  the  attempt  by  one  person  to  faithfully  and  im- 
partially discharge  the  duties  of  one  toward  the  incumbent  of 
th$  other/' 

"Offices  are  considered  incompatible  when  one  is  sub- 
ordinate to  or  in  any  way  a  check  upon  the  other ;  or  when  it  is 
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physically  impossible  for  one  person  to  discharge  the  duties 
of  both."  (State  ex  rel.  vs.  Gebert,  12  General  Code  (n.  s.) 
274). 

In  the  case  of  State  vs.  Bus,  135  Mo.,  325,  in  the  opinion  of 

the  court,  on  page  338,  the  following  rule  of  incompatibility  is  laid 

down: 

"At  common  law  the  only  limit  to  the  number  of  offices 
one  person  might  hold  was  that  they  should  be  compatible  and 
consistent.  The  incompatibility  does  not  consist  in  a  physical 
inability  of  one  person  to  discharge  the  duties  of  the  two 
offices,  but  there  must  be  some  inconsistency  in  the  functions 
of  the  two ;  some  conflict  in  the  duties  required  of  the  officers, 
as  where  one  has  some  supervision  of  the  other,  is  required  to 
deal  with,  control  or  assist  him." 

Attention  is  also  called  to  the  case  of  Wells  vs.  Estate,  94 
N.  E.,  321,  Indiana  Supreme  Court,  wherein  Meyers,  C.  J.,  held  that 
the  duties  of  the  officer  disbursing  certain  of  the  school  funds 
and  the  trustee  of  the  school  receiving  such  funds,  would  be  incom- 
patible in  that 

"there  is  such  a  connection  between  the  two  offices  with  re- 
spect to  the  school  funds  that  leads  to  such  an  incompatibility 
with  respect  to  their  management  in  the  supervision  of  the 
one  over  the  other,  that  the  acceptance  of  one  is  the  vacation 
of  the  other." 

"The  offices  of  city  treasurer  and  county  treasurer  are  a 
check  upon  each  other  so  far  as  city  and  school  funds  are  con- 
cerned. It  is  not  the  policy  of  the  law  that  such  offices  should 
be  held  by  the  same  person  at  the  samfe  time."  (Opinion  of 
the  Attorney  General,  Vol.  1,  1911-12,  page  335.) 

"The  treasurer  of  a  county  may  not  act  as  a  member  of 
the  board  of  education  of  the  village  school  district  located  in 
such  county."  (Opinion  of  the  Attorney  General,  Vol.  3, 1915, 
p.  2462). 

In  arriving  at  the  above  conclusion  (Vol.  3,  1915,  p.  2462) ,  the 
then  attorney  general  said: 

"Section  5649-3b  of  the  General  Code,  as  amended  in  106 
0.  L.,  180,  provides  in  part  as  follows : 

There  is  hereby  created  in  each  county  a  board  for  the 
annual  adjustment  of  the  rates  of  taxation  and  fixing  the 
amout  of  taxes  to  be  levied  therein,  to  be  known  as  the  budget 
commissioners.  The  county  auditors,  the  county  treasurer 
and  the  prosecuting  attorney  shall  consitute  such  board.' 

"Section  5649-3c  of  the  General  Code,  makes  it  the  duty 
of  the  county  auditor  to  lay  before  the  budget  commissioners 
the  annual  budgets  submitted  to  him  by  the  boards  and  officers 
named  in  section  5649-3a   General   Code,   together   with  an 
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estimate  to  be  prepared  by  the  auditor  of  the  amount  of 
money  to  be  raised  for  state  purposes  in  each  taxing  district 
in  the  county,  and  such  other  information  as  the  budget  com- 
missioners may  request,  or  the  tax  commission  of  Ohio  may 
prescribe.     Said  section  further  provides  that: 

The  budget  commissioners  shall  examine  such  budgets 
and  estimates  prepared  by  the  county  auditor,  and  ascertain 
the  total  amount  proposed  to  be  raised  in  each  taxing  district, 
for  state,  county,  township,  city,  village,  school  district,  or 
other  taxing  district  purposes.  If  the  budget  commissioners 
find  that  the  total  amount  of  taxes  to  be  raised  therein  does  not 
exceed  the  amount  authorized  to  be  raised  in  any  township, 
city,  village,  school  district,  or  other  taxing  district  in  the 
county,  the  fact  shall  be  certified  to  the  county  auditor.  If 
such  total  is  found  to  exceed  such  authorized  amount  in  any 
township,  city,  village,  school  district,  or  other  taxing  district 
in  the  county,  the  budget  commissioners  shall  adjust  the 
various  amounts  to  be  raised  so  that  the  total  amount  thereof 
shall  not  exceed  in  any  taxing  district  the  sum  authorized  to 
be  levied  therein.  In  making  such  adjustment  the  budget 
commissioners  may  revise  and  change  the  annual  estimates 
contained  in  such  budgets,  and  may  reduce  any  or  all  the  items 
in  any  such  budget,  but  shall  not  increase  the  total  of  any  such 
budget,  or  any  item  therein.  The  budget  commissioners  shall 
reduce  the  estimates  contained  in  any  or  all  such  budgets  by 
such  amount  or  amounts  as  will  bring  the  total  for  each  town- 
ship, city,  village,  school,  district,  or  other  taxing  district  • 
within  the  limits  provided  by  law,  *  *  *." 

"You  will  readily  observe  that  the  duties  of  the  county 
treasurer  as  a  member  of  the  board  of  budget  commissioners 
of  the  county  would  conflict  with  the  duties  of  a  member  of 
the  board  of  education  of  a  school  district  in  such  county,  for 
the  reason  that  the  budget  commissioners,  in  considering  the 
annual  budget  of  the  various  taxing  authorities  of  the  county 
and  in  limiting  the  amount  of  taxes  to  be  raised  in  each  of  the 
several  taxing  districts  of  such  county  to  the  amount  au- 
thorized by  law  to  be  raised  in  such  taxing  district,  acts  as  a 
check  on  said  taxing  authorities. 

"It  follows,  therefore,  th#t  inasmuch  as  the  board  of  edu- 
cation of  a  school  district  is  one  of  the  taxing  authorities  of 
the  county  in  which  such  district  is  located,  the  office  of  county 
treasurer  is  incompatible  with  the  office  of  member  of  the 
board  of  education  of  such  school  district,  under  the  rule  laid 
down  by  the  court  in  the  case  of  State  ex  rel.  vs.  Gebert,  12 
O.  C.  C.  (n.  s.)  294. 

"I  am  therefore  of  the  opinion,  in  answer  to  your  ques- 
tion, that  the  treasurer  of  a  county  may  not  act  as  a  member 
of  the  board  of  education  of  a  village  school  district  located  in 
such  county/' 
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In  considering  your  first  question  as  to  whether  the  county 
treasurer  could  at  the  same  time  be  a  township  clerk  in  his  county, 
it  is  necessary  to  consider  the  duties  of  these  two  officers  and  the 
extent  to  which  they  deal  each  with  the  other.    There  seemingly 
exists  no  incompatibility  between  the  office  of  township  clerk  and 
the  office  of  county  treasurer  as  regards  their  nominal  duties.    The 
incompatibility,  however,  obtains  because  the  county  treasurer  is 
one  of  the  members  of  the  county  budget  commission  and  there- 
fore passes  upon  the  various  budgets  submitted  by  the  officers  in 
the  taxing  districts  throughout  his  county.     It  is  true  that  the 
township  clerk  is  not  a  member  of  the  board  of  trustees  in  his 
township  and  has  no  direct  authority  or  any  vote  on  the  making 
of  any  levy  which  might  go  before  the  county  budget  commission 
for  its  approval  or  disapproval.     But  the  township  clerk  is  the 
clerk  of  the  board  of  township  trustees  and  is  the  agent  and  min- 
isterial officer  of  such  board.    He  makes  up  the  annual  statements 
of  the  disbursements  of  the  township  and  prepares  the  resolutions 
covering  tax  levies  by  the  board  of  township  trustees.    If  the  town- 
ship clerk,  as  the  agent  and  employe  of  the  board  of  township  trus- 
tees, is  directed  by  such  board  to  appear  before  the  county  budget 
commission  and  explain  his  own  figures  and  fiscal  transactions  in 
the  township,  and  make  a  plea  for  the  retention  of  a  levy  made  by 
the  township  board  of  which  he  is  an  agent,  and  at  the  same  time 
was  also  a  member  of  the  budget  commission,  as,  for  instance, 
county  treasurer,  it  is  apparent  that  he  would  be  presenting  his 
case  before  a  tribunal  of  which  he  himself  was  one  of  the  members 
and  might  have  the  deciding  vote  in  a  budget  commission  composed 
of  three  members.   Under  these  circumstances  he  could,  as  a  budget 
commissioner,  favor  the  township  presenting  the  budget,  which  he 
himself  had  prepared  as  the  agent  of  the  trustees  of  such  township 
in  his  capacity  as  township  clerk. 

Bearing  upon  your  second  question  as  to  the  question  of  com- 
patibility between  the  offices  of  county  treasurer  and  clerk-treasurer 
of  a  rural  (township)  board  of  education,  the  same  rule  would  ob- 
tain as  given  above,  because  in  this  case  the  clerk-treasurer  of 
the  board  of  education  is  the  ministerial  officer  and  employe  of 
the  board  of  education  and  it  has  authority  to  direct  him  to  appear 
before  the  budget  commission  of  the  county  and  make  an  appeal  for 
the  approval  of  a  certain  tax  levy  proposed  by  the  board  of  educa- 
tion. The  clerk-treasurer  of  the  board  of  education  prepares  the 
resolutions,  keeps  the  books,  and  transactions  of  the  board  of 
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education,  and  frequently  is  the  agent  of  the  board  of  education. 
Inasmuch  as  a  member  of  the  board  of  education  cannot  at  the 
same  time  be  county  treasurer,  it  would  follow  that  one  who  is 
the  agent  of  the  board  of  education  in  its  financial  transactions, 
would  be  in  the  same  position  as  the  member  and  the  duties  of 
the  clerk  (who  is  also  treasurer)  of  the  board  of  education  are 
therefore  incompatible  with  the  duties  of  county  treasurer.  But 
even  though  no  incompatibility  existed  between  the  offices  of 
county  treasurer  and  clerk  of  the  board  of  education  in  the  town- 
ship, it  must  be  remembered  that  the  clerk  of  the  board  of  educa- 
tion, under  the  statutes,  is  also  the  treasurer  of  the  local  school 
district,  and  attention  is  therefore  invited  to  those  sections  which 
bear  upon  the  dealings  of  the  township  treasurer  with  the  county 
treasurer  in  the  handling  of  the  school  funds.  Thus  Section  2640 
provides : 

"The  county  treasurer  shall  keep  an  accurate  account  of 
all  moneys  by  him  received,  showing  the  amount,  the  time, 
from  whom  and  from  what  source  received,  and  of  all  dis- 
bursements by  him  made,  showing  the  amount  thereof,  the 
time,  to  whom  and  for  what  purpose  paid.  *  *  *" 

Section  2689,  G.  C,  also  provides : 

"Immediately  after  each  semi-annual  settlement  with  the 
county  auditor,  on  demand,  and  presentation  of  the  warrant 
of  the  county  auditor  therefor,  the  county  treasurer  shall  pay 
to  the  township  treasurer,  city  treasurer,  or  other  proper 
officer  thereof,  all  moneys  in  the  county  treasury  belonging  to 
such  township,  city,  village  or  school  district." 

It  is  apparent  therefore  that  under  the  provisions  of  Section 
2689  the  county  treasurer  would  have  financial  dealings  with  the 
treasurer  of  a  school  district  in  his  county  in  their  joint  handling 
of  trust  funds.  The  section  virtually  says  that  the  county  treasurer 
shall  pay  such  trust  funds  to  the  school  board  treasurer,  and  there- 
fore if  both  of  these  places  are  held  by  the  same  person,  the 
county  treasurer  is  paying  such  funds  to  himself  and  in  the  course 
of  business  naturally  taking  his  own  receipt  for  the  same.  It  is 
thus  clear  that  the  duties  of  county  treasurer  and  the  duties  of 
clerk-treasurer  are  incompatible,  because  one  office  is  a  check  upon 
the  other,  as  it  is  the  duty  of  the  treasurer  of  the  board  of  educa- 
tion to  check  up  and  see,  on  behalf  of  his  employing  board,  whose 
agent  he  is,  that  his  district  receives  all  of  the  school  funds,  to 
which  it  is  entitled. 

In  answer  to  your  two  questions,  it  must  therefore  be  held,  in 
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the  light  of  the  opinions  and  decisions  above  quoted,  and  the  sec- 
tions cited: 

1.  That  the  offices  of  county  treasurer  and  township  clerk  are 
incompatible  and  cannot  be  held  by  the  same  person  at  the  same 
time. 

2.  That  the  offices  of  county-treasurer  and  clerk-treasurer  of 
a  board  of  education  in  the  county  are  incompatible  and  cannot 
be  held  by  one  and  the  same  person  at  the  same  time. 

The  Office  and  Duties  of  a  Court  Criminal  Bailiff  and  Those  of  a 
Court  Constable  are  Compatible,  and  the  Same  Person  May  be 
Appointed  to  Such  Position  and  Receive  the  Salary  for  Both 
Positions,  Provided  He  is  not  Paid  Twice  for  the  Same  Service 
and  There  is  no  Overlapping  of  the  Salaries  Incident  to  Both 
Offices.  

No.  1999— (Opinion  Dated  April  13,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen:  Receipt  is  acknowledged  of  your  letter  of  recent 
date  reading  as  follows: 

"We  respectively  request  your  written  opinion  upon  the 
following  matter: 

Question:  Can  the  same  person  be  appointed  by  the 
judge  or  judges  of  the  common  pleas  court,  in  a  county  having 
less  than  four  judges,  as  court  constable  and  as  criminal 
bailiff  and  receive  the  salary  for  both  positions  ?" 

The  question  submitted  by  the  above  inquiry  would  seem  to 
be  governed  by  the  rule  recognized  in  cases  when  offices  or  duties 
are  said  to  be  compatible  or  incompatible. 

The  rule  of  incompatibility  of  office  is  laid  down  in  the  opinion 

of  Dustin,  J.,  in  case  of , State  vs.  Gebert,  12  C.  C,  (N.  S.)  274,  as 

follows : 

"Offices  are  considered  incompatible  when  one  is  sub- 
ordinate to,  or  in  any  way  a  check  upon,  the  other ;  or  when  it 
is  physically  impossible  for  one  person  to  discharge  the  duties 
of  both." 

m 

As  to  Hie  physical  qualification  of  such  officers  mentioned,  it 
has  been  held  by  former  opinions  of  this  department  and  the 
conclusion  is  well  supported  by  other  authority,  that  it  is  for  those 
who  appoint  these  officers  and  fix  their  compensation,  to  determine 
whether  or  not  it  is  physically  impossible  for  the  same  person  to 
fill  both  positions;  the  law  does  not  prevent  it. 
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The  following  provisions  of  the  statutes  apply  to  the  appoint- 
ment, compensation,  and  duties  of  court  constables  and  criminal 
court  bailiffs : 

"Sec.  1692.  When,  in  the  opinion  of  the  court,  the  busi- 
ness thereof  so  requires,  each  court  of  common  pleas,  court  of 
appeals,  superior  court,  insolvency  court,  in  each  county  of 
the  state,  and,  in  counties  having  at  the  last  or  any  future 
federal  census  more  than  seventy  thousand  inhabitants,  the 
probate  court  may  appoint  one  or  more  constables  to  preserve 
order,  attend  the  assignment  of  cases  in  counties  where  more 
than  two  common  pleas  judges  regularly  hold  court  at  the 
same  time,  and  discharge  such  other  duties  as  the  court  re- 
quires. When  so  directed  by  the  court,  each  constable  shall 
have  the  same  powers  as  sheriffs  to  call  and  impanel  jurors, 
except  in  capital  cases." 

"Sec.  1693.  Each  constable  shall  receive  the  compensa- 
tion fixed  by  the  judge  or  judges  of  the  court  making  the  ap- 
pointment. In  counties  where  four  or  more  judges  regularly 
hold  court,  said  compensation  shall  not  exceed  eighteen  hun- 
dred and  twenty  dollars  each  year,  in  counties  where  two 
judges  and  not  more  than  three  judges  hold  court  at  the  same 
time,  not  to  exceed  twelve  hundred  and  fifty  dollars  each  year, 
and  in  counties  where  only  one  judge  holds  court,  such 
amount,  not  to  exceed  one  thousand  dollars  each  year,  as  may 
be  fixed  by  the  court,  and  shall  be  paid  monthly  from  the 
county  treasury  on  the  order  of  the  court.  Such  court  con- 
stable or  constables  when  placed  by  the  court  in  charge  of  the 
assignment  of  cases,  may  be  allowed  further  compensation 
not  to  exceed  one  thousand  five  hundred  dollars  dallars  per 
year,  as  the  court  by  its  order  entered  on  the  journal  de- 
termines. In  counties  where  only  one  judge  holds  court  the 
constable  provided  for  herein,  when  not  attending  the  com- 
mon pleas  court,  shall  upon  the  order  of  the  judge  of  such 
common  pleas  court,  and  without  additional  compensation,  at- 
tend the  probate  court  and  the  court  of  appeals  of  said 
county." 

"Sec.  1541.  The  judge  of  the  court  of  common  pleas  of 
a  county,  or  the  judges  of  such  a  court  in  a  county  in  joint 
session,  if  they  deem  it  advisable,  may  appoint  either  or  all  of 
the  following:  *  *  *  Second,  a  criminal  bailiff,  who  shall  be 
a  deputy  sheriff  and  hold  his  position  during  the  pleasure  of 
the  judges  of  such  court.  He  shall  receive  compensation  to  be 
fixed  by  such  judge  or  judges  at  the  time  of  his  appointment, 
not  to  exceed  the  amount  permitted  by  law  to  be  allowed  court 
constables  in  the  same  court,"  etc. 

"Sec.  1543.  The  criminal  bailiff  shall  act  for  the  sheriff 
in  criminal  cases  and  matters  of  a  criminal  nature  in  the  com- 
mon pleas  and  probate  courts  of  such  county.  Under  the  di- 
rection of  the  sheriff,  he  shall  be  present  during  trials  of 
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criminal  cases  in  such  courts  and  during  such  trials  perform 
all  the  duties  as  are  performed  by  the  sheriff.  Hie  criminal 
bailiff  shall  conduct  prisoners  to  and  from  the  jail  of  such 
counties,  and  for  that  purpose,  shall  have  access  to  the  jail 
and  to  the  court  room,  whenever  ordered  by  such  courts,  and 
have  care  and  charge  of  such  prisoners  when  so  doing.  Under 
the  direction  of  the  sheriff,  the  criminal  bailiff  shall  convey  to 
the  penitentiary  all  persons  sentenced  thereto.  He  shall  re- 
ceive and  collect  from  the  state  treasurer  all  costs  in  such 
criminal  cases  in  the  same  manner  as  the  sheriff  by  law  is 
required  to  do,  and  pay  the  amount  so  collected  to  the  sheriff 
of  such  county." 

It  would  appear  by  an  examination  of  these  statutes,  that  the 

duties  of  criminal  bailiff  and  court  constable  were  very  similar 

ones,  and  in  no  way  would  the  one  seem  to  be  a  check  upon  or 

subordinate  to  the  other. 

It  is  stated  in  Section  1541,  G.  C,  supra,  that  the  criminal 
bailiff  shall  be  a  deputy  sheriff,  and  in  this  connection,  attention 
is  called  to  a  previous  opinion  of  this  department,  and  cited  in 
Vol.  1,  1911-1912,  page  322  Opinions,  Attorney  General,  wherein 
the  offices  of  court  constable  and  those  of  deputy  sheriff  are  held 
to  be  compatible  offices,  and  that  such  a  union  of  official  services 
are  not  prohibited  by  statute. 

In  the  case  of  Wolf  vs.  Shaffer,  18  O.  D.,  303,  it  is  held : 

"The  same  person  may,  at  the  same  time  hold  the  posi- 
tions of  deputy  sheriff  and  court  constable,  neither  of  which 
is  a  public  office  as  that  term  is  known  to  the  law,  and  such 
incumbent  may  lawfully  receive  the  emoluments  peculiar  to 
each  provided  he  is  not  paid  twice  for  the  same  service/9 

That  is,  the  person  discharging  the  duties  of  the  office  in  question 
cannot  be  paid  for  performing  certain  duties  as  court  constable, 
and  then  be  paid  for  the  same  work  as  deputy  sheriff ;  the  service 
performed  in  each  capacity  must  be  separate  and  distinct  from 
the  other. 

In  view,  therefore,  of  the  considerations  presented,  it  would 
be  the  opinion  of  this  department  that  the  office  and  duties  of  a 
court  criminal  bailiff  and  those  of  a  court  constable  are  compatible, 
and  the  same  person  may  be  appointed  by  the  judge  or  judges  of 
the  common  ideas  court,  in  a  county  having  less  than  four  judges, 
as  court  constable,  and  as  criminal  bailiff  and  receive  the  salary 
for  both  positions,  provided  he  is  not  paid  twice  for  the  same 
service,  and  that  there  is  no  overlapping  of  the  salaries  to  both 
offices. 
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There  is  no  Authority  Whereby  a  Court  Stenographer  May  Receive 
Compensation  From  the  Public  Treasury  Other  Than  Provided 
in  Section  1550,  General  Code,  for  Services  in  Preparing  Copies 
of  Opinions  and  Transcripts  of  Such  Opinions  and  Charges  of 
the  Court  for  the  use  of  the  Court  in  Matters  Other  Than  the 
Cases  so  Tried  and  Such  Charges  Cannot  be  Taxed  as  Costs  and 
Taxed  Against  the  Judgment  Debtor. 


No.  2017— (Opinion  Dated  April  22,  1921.) 

Hon.  Joseph  T.  Tracy,  Auditor  of  State,  Columbus,  Ohio. 

Dear  Sir:  Your  department  has  submitted,  through  the 
Supervisors  of  Examiners,  Mr.  John  A.  Bliss,  for  an  opinion,  the 
following : 

"In  some  counties  it  is  the  practice  of  the  official  steno- 
grapher to  make  shorthand  notes  of  the  opinion  of  the  court 
of  the  charge  to  the  jury  at  the  time  of  its  delivery,  and  after- 
wards, at  the  direction  of  the  court,  to  make  transcripts  of 
such  opinions  or  charges  for  the  use  of  the  court  in  other 
matters  than  cases  so  tried.  In  some  instances,  the  order 
for  said  transcripts  is  not  made  for  several  years  after  the 
cases  have  been  tried  and  the  costs  paid. 

The  particular  cases  which  we  have  in  mind  were  tried 
by  a  foreign  judge,  and  the  transcript  taken  to  his  home 
county  for  use  there. 

How  shall  the  stenographer  be  paid  for  making  such 
transcripts  and  may  such  payments  be  taxed  in  the  costs  of 
the  case  and  collected  from  the  judgment  debtor?" 

Section  1546,'  G.  C,  provides  for  the  appointment  of  an  official 
court  stenographer,  and  the  following  section  provides  for  the 
appointment  of  assistants,  when  necessary. 

Section  1548,  G.  C,  which   relates    to   the   duties    of    such 

stenographer,  provides: 

"Upon  the  trial  of  a  case  in  any  of  such  courts,  if  either 
party  to  the  suit,  or  his  attorney,  requests  the  services  of  a 
stenographer,  the  trial  judge  shall  grant  the  request,  or  such 
judge  may  order  a  full  report  of  the  testimony  or  other  pro- 
ceedings, in  which  case  such  stenographer  shall  cause  ac- 
curate shorthand  notes  of  the  oral  testimony  or  other  oral 
proceedings  to  be  taken,  which  notes  shall  be  filed  in  the 
office  of  the  official  stenographer  and  carefully  preserved/' 

Other  sections  of  the  General  Code  important  to  consider  in 
connection  with  your  inquiry  are  as  follows: 

"Sec.  1549.    In  every  case  so  reported,   there   shall  be 
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taxed  for  each  day's  service  of  the  official  or  assistant  steno- 
graphers a  fee  of  four  dollars,  to  be  collected  as  other  costs 
in  the  case.  The  fees  so  collected  shall  be  paid  quarterly  by 
the  clerk  of  the  court  in  which  such  case  was  tried,  into  the 
treasury  of  such  county,  and  credited  to  the  general  fund." 

"Sec.  1550.  Each  such  stenographer  shall  receive  such 
compensation  as  the  court  making  the  appointment  shall  fix, 
not  exceeding  twenty-four  hundred  dollars  each  year  in  coun- 
ties where  two  or  more  judges  of  the  common  pleas  court 
held  court  regularly,  and  in  all  other  counties  not  more  than 
eighteen  hundred  dollars.  *  *  *." 

"Sec.  1551.  When  shorthand  notes  have  been  taken  in 
a  case  as  herein  provided,  if  the  court,  either  party  to  the 
suit,  or  his  attorneys,  requests  transcripts  of  all  or  any  por- 
tion of  such  notes  in  longhand,  the  stenographer  reporting 
the  case  shall  cause  full  and  accurate  transcripts  thereof  to 
be  made  for  the  use  of  such  court  or  party." 

"Sec.  1552.  The  compensation  of  stenographers  for 
making  such  transcripts  shall  be  not  more  than  eight  cents 
per  folio  of  one  hundred  words,  to  be  fixed  by  the  common 
pleas  judges  of  the  subdivision.  Such  compensation  shall  be 
paid  forthwith  by  the  party  for  whose  benefit  a  transcript  is 
made.  The  compensation  for  transcripts  made  in  criminal 
cases,  by  request  of  the  prosecuting  attorney  or  the  de- 
fendant, and  transcripts  ordered  by  the  court  in  either  civil 
or  criminal  cases,  shall  be  paid  from  the  county  treasury,  and 
taxed  and  collected  as  other  costs.  The  clerk  of  the  proper 
court  shall  certify  the  amount  of  such  transcripts,  which  cer- 
tificate shall  be  a  sufficient  voucher  to  the  auditor  of  the 
county,  who  shall  forthwith  draw  his  warrants  upon  the 
county  treasurer  in  favor  of  such  stenographers." 

"Sec.  1553.  When  ordered  by  the  prosecuting  attorney 
or  defendant  in  a  criminal  case,  or  when  ordered  by  the  court 
for  its  own  use,  in  either  civil  or  criminal  cases,  the  costs  of 
such  transcripts  shall  be  taxed  as  costs  in  the  case,  collected 
as  other  costs,  and  paid  by  the  clerk  of  the  proper  court,  quar- 
terly, into  the  treasury  of  such  county,  and  credited  to  the 
general  fund.  When  more  than  one  transcript  of  the  same 
testimony  or  proceedings  is  ordered  at  the  same  time  by  the 
same  party,  or  by  the  court,  the  compensation  for  making 
such  additional  transcript  shall  be  one-half  the  compensation 
allowed  for  the  first  copy,  and  shall  be  paid  for  in  the  same 
manner.  All  such  transcripts  shall  be  taken  and  received  as 
prima  f^cie  evidence  of  their  correctness.  When  the  testi- 
mony of  witnesses  is  taken  before  the  grand  jury  by  such 
stenographers,  as  provided  by  law,  they  shall  receive  for  such 
transcript  as  may  be  ordered  by  the  prosecuting  attorney  the 
same  compensation  per  folio  and  be  paid  therefore  in  the  man- 
ner herein  provided." 
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From  an  analysis  of  the  foregoing  sections  it  would  appear 
that  a  court  has  authority  to  order  a  transcript  of  the  record  for 
♦  its  use  in  its  official  capacity  in  connection  with  its  consideration 
of  the  case  in  which  the  record  of  the  proceedings  was  taken. 
Under  such  circumstances  the  stenographer  is  entitled  to  receive 
not  to  exceed  eight  cents  per  folio  of  one  hundred  words,  aa  pro- 
vided in  Section  1552,  G.  C,  supra,  for  making  such  transcript. 
This  of  course  is  in  addition  to  the  compensation  provided  for  in 
Section  1550,  G.  G,  supra.  It  is  further  provided  in  Section  1553, 
G.  C,  supra,  that  the  cost  of  such  a  transcript  "shall  be  taxed  as 
costs  in  the  case,  collected  as  other  costs,  and  paid  by  the  clerk 
of  the  proper  court,  quarterly,  into  the  treasury  of  such  county, 
and  credited  to  the  general  fund."  While  the  statute  authorizing 
a  court  to  order  a  transcript  does  not  fix  a  time  limit  within  which 
such  order  must  be  made,  the  sections  fixing  the  method  of  pay- 
ment and  taxing  of  costs  necessarily  imply  that  such  transcript  is 
to  be  used  in  connection  with  a  pending  proceeding.  It  therefore 
would  logically  follow  that  when  a  final  order  has  been  made  by  a 
court  and  it  has  no  further  duties  to  perform  or  jurisdiction  to 
exercise  in  connection  with  a  given  cause,  there  is  no  provision 
to  authorize  the  taxing  of  such  a  transcript  as  "costs."  The  law 
does  not  contemplate  that  the  litigants  of  one  suit  shall  bear  the 
expense  of  obtaining  a  transcript  to  be  used  in  conection  with  an- 
other cause,  notwithstanding  the  same  might  be  very  desirable 
and  enlightening  to  the  court. 

In  connection  herewith  you  are  referred  to  an  opinion  here- 
tofore rendered  by  this  department,  found  in  Opinions  of  the  At- 
torney General  for  the  year  1920,  page  235,  the  syllabus  of  which 
reads: 

"A  court  stenographer  can  not  legally  make  a  charge  for 
services  rendered  to  a  court  in  the  preparation  of  its  opinion 
preliminary  to  its  being  rendered,  and  such  a  charge  can  not 
be  properly  taxed  as  costs." 

The  following  is  quoted  from  the  body  of  said  opinion : 

"While  primarily  the  duty  of  a  court  stenographer  is  to 
take  shorthand  notes  of  oral  testimony,  or  other  oral  proceed- 
ings in  the  trial  of  a  case,  it  is  believed  said  section  (1550 
G.  C.)  cor  templates  the  performance  of  other  duties  under 
the  orders  of  the  court." 

In  your  statement  of  facts  you  say  that  the  cases  you  have 
in  mind  were  tried  by  a  non-resident  judge  and  the  transcripts 
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taken  to  his  home  county  for  use  there.  You  aslo  indicate  that 
such  transcripts  were  ordered  long1  after  the  cases  in  which  the 
notes  taken  were  terminated,  and  that  the  use  of  said  transcripts  . 
had  no  relation  to  the  cases  in  which  said  nates  were  taken.  Clearly 
then,  in  view  of  the  previous  citations  and  discussion,  the  cost  of 
such  transcripts  cannot  be  taxed  as  costs,  and  it  follows  that  the 
provisions  of  Sections  1552  and  1553,  G.  G.,  relating  to  the  charge 
for  a  transcript  when  ordered  by  the  court  do  not  apply. 

It  is  believed  that  when  services  are  rendered  to  the  court 
by  a  court  stenographer,  the  only  compensation  which  may  be  paid 
from  the  public  treasury  for  such  services  is  the  salary  provided 
in  Section  1550,  G.  C.,  except  in  those  cases  in  which  transcripts 
have  been  properly  made  for  use  in  the  particular  case  in  which  the 
record  was  taken. 

In  specific  answer  to  your  inquiry,  based  upon  the  facts  sub- 
mitted and  the  statutes  cited,  it  is  my  opinion  that  there  is  no 
authority  whereby  a  court  stenographer  may  receive  compensa- 
tion from  the  public  treasury  other  than  that  provided  in  Section 
1550,  G.  C.,  for  services  such  as  your  letter  describes.  It  of  course 
follows  that  no  such  charges  could  be  taxed  against  the  judgment 
debtor. 

Under  the  Present  Law  There  is  np  Provision  for  the  Payment  of 
Costs  in  Cases  Filed  by  the  Department  of  Agriculture  Under 
Section  13423,  G.  C.,  Except  Where  Recognizances  is  Taken, 
Forfeited  and  Collected,  and  no  Conviction  is  Had. — The  Juris- 
diction, Power  and  Duty  of  the  Officers  Remain  the  Same  and 
it  is  Their  Duty  to  Hear  and  Determine  These  Cases  Notwith- 
standing There  is  no  Provision  for  the  Payment  of  Their  Costs 
from  the  County  or  State  Treasury. 


No.  1982—  (Opinion  Dated  April  9,  1921.) 

Department  of  Agriculture,  Columbus,  Ohio. 

Gentlemen:    Acknowledgment  is  made  of  the  receipt  of  your 

recent  letter,  reading  as  follows : 

"In  reply  to  your  communication  of  March  29,  relative 
to  the  amendment  of  Section  13439,  regarding  payment  of 
costs  in  cases  filed  by  this  department  when  the  defendant 
was  found  not  guilty,  or  for  other  reason  not  required  to  pay 
costs  in  the  case,  please  favor  me  with  an  official  opinion  as 
to  what  shall  be  our  procedure  in  such  cases.1 
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In  the  communication  of  March  29th,  referred  to,  you  were  ad- 
vised of  the  amendment  of  Section  13439,  in  108  O.  L.,  Part  2,  page 
1221.  The  result  of  that  amendment,  as  pointed  out,  is  that  it 
no  longer  provides  for  the  payment  of  costs  from  the  county 
treasury,  where  the  defendant  is  acquitted  or  otherwise  discharged, 
as  it  did  before  the  amendment. 

Section  3016  provides  for  the  payment  of  costs  from  the 
county  treasury,  where  the  defendant  is  convicted  in  case  of  felony 
and  that  in  all  cases  where  recognizances  are  taken,  forfeited  and 
collected,  and  no  conviction  is  had,  such  costs  shall  be  paid  from 
the  county  treasury. 

Section  3017  provides  that  in  no  other  case  whatever  shall 
any  cost  be  paid  from  the  state  or  county  treasury  to  a  justice  of 
the  peace,  constable  or  other  officers  named  therein. 

While  Section  3019  provided  for  an  allowance  to  be  made  to 
such  officers,  in  felonies  in  which  the  state  fails  to  convict  and  in 
misdeameanors  where  the  defendant  proves  insolvent,  of  one  hun- 
dred dollars  per  year  as  an  allowance  in  lieu  of  fees,  this  is  to  pro- 
vide for  some  compensation  for  what  may  be  termed  'lost  costs/' 
Whether  or  not  in  the  past  Section  11439  was  regarded  as  an  excep- 
tion to  Section  3017,  is  not  now  material,  as  this  last  section 
was  amended  in  House  Bill  294,  beginning  with  Section  1746,  page 
1204,  108  O.  L.,  Part  2,  so  that  as  amended  all  reference  to  the 
payment  of  such  costs  from  the  county  treasury  was  omitted. 

Section  1746 — the  justice  of  the  peace  criminal  fee  section — 
was  so  amended  in  that  act,  providing  for  the  collection  of  such 
fees  "from  the  judgment  debtor,  except  as  otherwise  provided  by 
law." 

Section  3017  was  also  amended  in  the  same  act  and  still  con- 
tains the  provision  that  "in  no  other  case  whatever  shall  any  fees 
be  paid  from  the  state  or  county  treasury  to  a  justice  of  the 
peace,"  and  the  other  officers  named  therein.  But  in  the  amend- 
ment provision  was  made  for  the  payment  of  actual  necessary 
expenses  of  any  salaried  court  officer  charged  with  the  execution 
of  certain  warrants  and  orders ;  3016  was  unamended  and  Section 
3019,  so  far  as  involved  here,  was  not  changed  by  the  amendment 
to  that  section. 

From  this  it  will  be  seen  that  as  the  law  now  stands,  there  is 
no  provision  for  the  payment  of  costs  in  cases  filed  by  your  de- 
partment under  13423,  G.  C,  except  where  recognizances  are  taken, 
forfeited  and  collected,  and  no  conviction  is  had.    Of  course  the 
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allowance,  of  an  annual  amount  under  Section  3019  is  available  in 
"place  of  fees"  where  in  felonies  the  state  fails  and  in  misdemeanors 
where  the  defendant  proves  insolvent.  This  section  is  not  avail- 
able, however,  in  misdemeanors  under  Section  13423,  under  which 
your  department  prosecutes  before  justices  of  the  peace,  where 
the  defendant  is  acquitted.  It  may  make  it  clearer  to  you  to  state 
that  as  a  general  principle  the  theory  of  the  payment  of  costs  in 
such  cases  is  that  they  are  borne  by  the  litigating  parties  unless 
the  state  specifically  provides  for  their  payment  from  the  public 
funds.  It  is  noted  you  ask  to  be  advised  what  your  procedure  in 
such  cases  will  be.  Of  course  the  procedure,  meaning  the  various 
legal  steps  taken  in  the  prosecution  of  such  cases  provided  by  law, 
is  unchanged  and  the  procedure  thus  understood  will  be  the  same 
as  it  has  been,  but  I  take  it  that  you  mean  to  inquire  whether  you 
should  continue  to  file  cases  in  the  justice  of  the  peace  court,  in 
view  of  the  absence  of  provisions  for  the  payment  of  the  costs  in 
case  of  unsuccessful  prosecution. 

As  to  this  the  only  thing  that  may  be  suggested  is  that  the 
jurisdiction,  power  and  duty  of  the  officers  remain  the  same  and  it 
is  their  duty  to  hear  and  determine  these  cases,  notwithstanding 
there  is  no  provision  for  the  payment  of  their  costs  from  the  county 
or  state  treasury  and  at  this  time,  in  the  absence  of  specific  ques- 
tions in  actual  cases,  it  would  be  impracticable  to  advise  you  fur- 
ther in  the  matter  other  than  to  say  that  such  questions  may  be 
considered  as  they  arise. 
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SYLLABI.  OF  REPORTED  CASES. 

No.  16617— The  City  of  Cleveland  v. 
W.  H.  K.  Herron.  Error  to  the  Court 
of  Appeals  of  Cuyahoga  county. 

Matthias,  J. 

1.  The  equitable  relief  of  cancel- 
lation and  rescission  of  a  deed  con- 
veying real  estate  will  not  be  granted 
for  a  mere  breach  of  contract. 

2.  Failure  of  the  grantee  to  per 
form  a  promise  which  formed  the 
whole  or  part  of  the  consideration  i 
the  execution  of  a  conveyance  gives 
rise  to  no  right  of  rescission  in  the 
grantor,  where  such  failure  was  not 
expressly  made  a  ground  of  forfeit* 
ure. 

3.  Where  a  conveyance  of  real  es- 
tate for  park  and  boulevard  purposes 
is  made  to  and  accepted  by  a  munici- 
pality, the  stated  consideration  where- 
of was  the  sum  of  $3000,  which  was 
paid,  and  the  promise  of  the  munici- 
pal authorities  to  improve  said  tract 
m  the  respects  recited  in  the  deed, 
"all  of  which  shall  be  dope  as  regards 
both  manner  and  material  pursuant 
to  the  direction  and  discretion  of  the 
board  of  public  service  *  *  *  as 
rapidly  as  possible;"  and  pursuant 
thereto  a  large  sum  of  money  is  there- 
after expended,  the  proposed  improve- 
ment not  being  at  any  time  abandon- 
ed, the  grantor  will  not  be  awarded  a 
decree  of  cancellation  and.  rescission 
of  the  conveyance  for  delay  in  the 
prosecution  and  completion  of  such 
improvement,  particularly  where  no 
ground  of  forteiture  is  stated  in  the 
conveyance. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Jones,  JJ., 
concur. 


No  16672 — John  N.  Russell,  Admr. 
of  the  Estate  of  J.  N.  Russell,  De- 
ceased, v.  The  Fourth  National  Bank. 
Certified  by  the  Court  of  Appeals  of 
Hamilton  county. 

Johnson,  J. 

1.  The  court  of  appeals  in  a  pro- 
ceeding in  error  has  no     power     to 


make  findings  of  fact  which  shall  con- 
clusively bind  the  trial  court;  nor  to 
render  final  judgment,  except  where 
the  ultimate  controlling  facts  are  con- 
ceded or  where  a  finding  of  them  has 
been  made  by  the  trial  court. 

2.  In  a  proceeding  in  error  in  the 
court  of  appeals  the  jurisdiction  of 
the  court  is  confined  to  a  considera- 
tion of  the  record  in  the  court  below, 
and  it  may  affirm,  modify  or  reverse 
the  judgment  of  that  court;  and 
where  the  controlling  facts  in  the 
case  are  not  conceded,  and  there  has 
been  no  finding  of  them  by  the  trial 
court,  the  duty  of  the  court  of  appeals 
if  it  finds  that  the  judgment  of  the 
trial  court  is  against  the  weight  of 
the  evidence  is  to  reverse  the  judg- 
ment and  remand  the  cause  for  a  new 
trial  according  to  law. 

3.  Although  a  court  may  have  jur- 
isdiction of  the  parties  and  the  sub- 
ject-matter in  an  action  it  cannot 
transcend  the  power  legally  conferred 
on  it,  and  make  a  valid  decree. 

4.  Equity  demands  that  rights 
should  be  asserted  before  lapse  of 
time  has  made  a  judicial  inquiry  diffi- 
cult and  uncertain  by  reason  of  the 
death  of  parties,  the  loss  of  papers 
and  books,  the  death  of  witnesses,  and 
the  intervention  of  equities;  and 
where  delay,  under  such  circum- 
stances, exceeds  the  time  fixed  for 
su^t  by  statutes  of  limitations  in  an 
analogous  action  at  law,  the  burden 
is  on  the  party  asserting  such  right  to 
explain  the  delay  and  to  show  that  it 
would  be  inequitable  and  unjust  to 
refuse  the  aid  of  the  court  in  the  en- 
forcement of  the  right. 

Judgment  affirmed. 

Wanamaker,  Robinson,  Jones  and 
Matthias,  JJ.,  concur. 

Hough,  J.,   dissents. 

Marshall,  C.  J.,  was  not  present  and 
took  no  part  in  the  consideration  or 
decision  of  the  case. 


No.  16620— The  George  H.  Dingledy 
Lumber  Co.  et  al.  v.  Erie  Railroad  Co. 
Error  to  the  Court  of  Appeals  of  Erie 
county. 
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Matthias,  J. 

1.  Public  policy  requires  that  con- 
tracts of  indemnity  purporting  to  re- 
lieve one  from  the  results  of  his  fail- 
ure to  exercise  ordinary  care  shall  be 
strictly  construed,  and  will  not  be 
strictly  construed,  and  will  not  be 
held  to  provide  such  indemnification 
unless  so  expressed  in  clear  and  un- 
equivocal terms. 

2.  Where,  in  a  contract  of  indem- 
nity, general  words  are  used  after 
specific  terms,  the  general  words  will 
be  limited  in  their  meaning  to  things 
of  like  kind  and  nature  as  those 
specified. 

3.  Such  principle  of  construction 
should  be  applied  to  the  contract  of 
indemnity  involved  in  this  case,  and 
an  undertaking  to  save  harmless  from 
loss,  damage  or  injury  "by  fire  or 
otherwise"  includes  only  loss,  dam- 
age or  injury  arising  from  fire  or 
causes  kindred  thereto  and  does  not 
include  injury  caused  to  an  employe 
of  the  lessee  by  the  negligent  opera- 
tion of  the  lessor's  locomotive. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Jones,  JJ., 
concur. 


No.  16841— D.  A.  Williams  et  al.  v. 
John  K.  Scudder  et  al.  Error  to  the 
Court  of  Appeals  of  Cuyahoga  county. 

Wanamaker,  J. 

1.  The  measure  of  the  police  pow- 
er of  the  state  is  the  measure  of  the 
public  need,  limited  only  by  the  state 
and  federal  constitutions. 

2.  Public  health  is  one  of  the  most 
vital  subjects  for  the  exercise  of  that 
power. 

3.  Primarily,  the  state  legislature 
is  the  judge  of  tha.t  need,  and  in  the 
exercise  of  that  judgment  must  be 
given  wide  discretion. 

4.  The  legislative  judgment  in  this 
behalf  will  not  be  nullified  except 
when  it  clearly  appears  that  there  has 
been  a  gross  abuse  of  such  discretion 
in  undoubted  violation  of  some  state 
or  federal  constitutional  provision. 

5.  In  the  conservation  of  the  pub- 
lic health,  the  legislature  may  require 
all  those  who  may  desire  to  practice 
the  art  of  healing,  to  furnish  some 
substantial  evidence,  by  public  exam- 

1.    When  the  property  of  a  public 


to  practice  such  art,  as  a  whole  or  in 
any  of  its  branches. 

6.  The  statutory  qualifications  de- 
fined by  Section  1270,  General  Code, 
as  preliminary  to  taking  an  examina 
tion  of  persons  desiring  to  secure  a 
license  to  practice  the  art  of  healing 
in  Ohio,  are  reasonable  and  valid 
statutory  provisions,  and  are  in  full 
force  and  effect  in  the  limited  prac- 
tice act,  until  lowered  by  any  rule  or 
regulation  of  the  Ohio  State  Medical 
Board,  pursuant  to  the  statute. 

7.  .The  act  of  the  general  assem- 
bly, passed  April  27,  1915,  (106  Ohio 
Laws,  202),  now  Sections  1274-1  to 
1274-4,  General  Code,  further  regulat- 
ing the  practice  of  medicine  and  sur- 
gery by  authorizing  the  examination 
and  registration  of  practioners  in 
the  limited  branches  thereof,  is  a  con- 
stitutional and  valid  exercise  of  legis- 
lative power. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Robinson,  Jones  and  Matthias,  JJ., 
concur. 


No.  16790 — The  County  Board  of 
Education  of  Hancock  County,  Ohio, 
v.  John  G.  Boehm  et  al.  Certified  by 
the  Court  of  Appeals  of  Hancock 
county. 

Robinson,  J. 

1.  When  an  existing  statute  is  re- 
pealed and  a  new  and  different  statute 
upon  the  same  subject  is  enacted,  it 
is  presumed  that  the  legislature  in- 
tended to  change  the  effect  and  oper- 
ation of  the  law  to  the  extent  of  the 
change  in  the  language  thereof. 

2.  Where  the  legislature  in  plain 
and  unambiguous  language  within  the 
scope  of  its  constitutional  power  vests 
the  power  and  discretion  in  a  county 
board  of  education  to  "create  a  school 
district  from  one  or  more  school  dis- 
tricts or  parts  thereof"  no  presump- 
tion arises  that  it  was  the  intention 
of  the  legislature  that  the  power  and 
discretion  thus  vested  in  such  board 
was  intended  to  be  limited  or  con- 
trolled by  other  sections  of  the  Code 
theretofore  enacted  and  unrepealed, 
providing  for  an  entirely  different 
mode  of  transferring  territory  from 
one  district  to  another. 

3.  Section  4736,  General  Code, 
vests  in  the  county  board  of  educa- 
tion the  power  to  create  a  new  school 
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district  from  an  existing;  district  and 
a  part  of  another  existing  district, 
and,  in  the  absence  of  fraud,  bad 
faith,  or  the  taking  of  such  arbitrary, 
whimsical  and  unreasonable  action  by 
the  board  as  amuonts  to  an  abuse  of 
discretion,  the  only  limitation  upon 
such  power  and  discretion  is  the  limi- 
tation contained  in  that  section  pro- 
viding for  a  remonstrance  by  a  major- 
ity of  the  qualified  electors  residing 
in  the  territory  affected  by  such 
order. 

Judgment  reversed. 

Johnson,  Wanamaker,     Jones     and 
Matthias,  J  J.,  concur. 


No.  16785— J.  C.  Link  et  al.  v.  The 
Public  Utilities  Commission.  Error 
to  the  Public  Utilities  Commission. 

Matthias,  J. 

1.  Section  4,  Article  XVIII  of  the 
Ohio  Constitution,  is  self-executing 
and  no  action  of  the  legislature  is  es- 
sential to  empower  a  municipality 
and  a  public  utility  company  to  enter 
into  a  valid  contract  for  the  product 
or  service  of  such  utility  company  to 
be  supplied  to  the  municipality  and 
its  inhabitants. 

2.  Where,  by  virtue  of  such  con- 
stitutional provision,  a  valid  contract 
is  made  by  and  between  a  municipality 
and  a  utility  company  for  the  product 
or  service  of  such  company  to  be  fur- 
nished to  the  municipality  or  its  in- 
habitants, the  terms  thereof  are  not 
subject  to  review  by  the  Public  Utili- 
ties Commission. 

3.  Such  contract  may  be  entered 
into  by  the  passage  of  an  ordinance 


fixing  the  rate  and  terms  of  the  des- 
ignated product  and  service  for  a 
specified  period,  and  by  the  duly  filed 
written  acceptance  thereof  by  the 
company,  and  when  so  made  obligates 
the  company  to  furnish  such  product 
or  service  for  the  period  and  in  ac- 
cordance with  the  terms  stipulated  in 
the  ordinance. 

.  Order  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Jones,  JJ., 
concur. 


No.  16717— The  City  of  Cleveland 
v.  Public  Utilities  Commission.  Error 
to  the  Public  Utilities  Commission. 

Johnson,  J. 

1.  When  the,  property  of  a  public 
utility  corporation  is  devoted  to  the 
public  use,  it  must  be  used  by  the 
company  in  the  performance  of  its 
duty  to  the  public,  and  in  this  behalf 
ia  subject  to  governmental  supervi- 
sion both  as  to  its  use  and  the  com- 
pensation to  be  paid  for  it. 

2.  But  beyond  this  it  has  the  right 
to  control  its  own  affairs  and  manage 
its  own  business,  so  long  as  it  does 
not  injuriously  affect  the  public  or 
exceed  its  charter  powers. 

3.  This  court  does  not  find  that  the 
order  of  the  public  utilties  commis- 
sion involved  in  this  case  is,  under 
the  facts  and  circumstances,  unlaw- 
ful or  unreasonable. 

Order  affirmed. 

Marshal,  C.  J.,  Hough,  Robinson, 
Jones  and  Matthias,  J  J.,  concur.  Wan- 
amaker, J.,  dissents. 
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NEW    INCORPORATIONS 

The  Sebring  Machine  Co.,  Sebring, 
$10,000.  C.  C.  Cutten,  W.  S.  Greene, 
£.  E.  Cutten,  C.  B.  Cutten,  J.  H.  Cut- 
ten. 

The  Theman-Dickason  Electric  Co., 
Elyria,  $15,000.  H.  Theman,  M.  E. 
Theman,  H.  A.  Dickason,  E.  Dicka- 
son,  E.  R.  Miller. 

The  Eauffman  Metal  Products  Co., 
Bellefontaine,  $1,000.  No  par,  H.  E. 
Burns,  C.  Rowen,  J.  C.  Burns,  J.  S. 
Kaaffman,  L.  M.  Williams. 

The  Acme  Finance  and  Guarantee 
Co.,  Cleveland,  $500,000.  L.  V.  Kauf- 
man, A.  H.  Kaufman,  C.  W.  Kaufman, 
E.  L.  Myers,  I.  Stoney. 

The  Blue  Ribbon  Stock  Food  Co., 
Delaware,  $15,000.  J.  S.  Crickard,  S. 
H.  Murphree,  W.  D.  Colvin,  J.  T. 
Wiggins,  A.  G.  Ford,  H.  W.  Smith. 

The  Cleveland  Munning  Co.,  Cleve- 
land, $25,000.  J.  F.  Toole,  F.  C.  Horn- 
ing, E.  G.  Nally,  J.  A.  Nally,  M.  B. 
Ozier. 

The  Syndicate  Finance  Co.,  Cleve- 
land, $10,000.  E.  Kiss,  M.  Adelstein, 
Rose  Kiss,  W.  P.  Costello,  J.  B.  Shel- 
ter. 

The  Windsor-Poling  Co.,  Akron, 
$25,000.  R.  H.  Nesbitt,  W.  L.  Will- 
kie,  G.  M.  Neal,  N.  0.  Mahter,  W.  B. 
Mcintosh. 

The  Keuthan  Foundry  Co.,  Middle- 
town,  $100,000.  C.  F.  Keutha,  L. 
Keuthan,  J.  W.  Ash,  R.  L.  Ash,  B.  K. 
Koons. 

The  Baggage  Service  Co.,  Cleve- 
land, $10,000.  A.  H.  Shagrin,  H.  B. 
Manges,  E.  H.  Rooke,  F.  M.  Wheeldin, 
I.  Grohs. 

The  Western  Reserve  Discount  Co., 
Cleveland,  $100,000.  M.  M.  Ozersky, 
E.  Davison,  C.  I.  Parlett,  C.  B.  Stone, 
G.  T.  Bauder. 

The  Ban's  Health  Flour  Co.,  Beach 
City,  $10,000.  H.  E.  Seese,  H.  L. 
Creasy,  H.  H.  Maxhimer,  S.  D.  Barr, 
C.  Wilhelm,  W.  D.  Seese. 

The  West  Madison  Building  and 
Finance  Co.,  Lakewood,  $25,000.  G. 
Soika,  A.  Uhlar,  F.  Karbovanecz,  A. 
Bobey,  M.  Cifranic. 

The  Automobile  Owners  Registra- 
tion Co.,  Cleveland,  $500.  No  par,  J. 
T.  Snedden,  W.  E.  Corwin,  N.  B. 
Cowin,  G.  C.  Snedden,  L.  C.  Cukr. 


The  A.  E.  Dorsey  Co.,  Findlay, 
$200,000.  A.  E.  Dorsey,  I.  L.  Dor- 
sey, C.  A.  Burns,  D.  E.  Beals. 

The  Miami  Chemical  Co.,  Cincin- 
nati, $1,000.  J.  D.  Ellis,  A.  D.  Cash, 
R.  C.  Cronin,  M.  A.  Wood,  L.  M. 
Scott. 

The  Pilgram  Rubber  Co.,  Akron, 
$10,000.    H.  E.  Andreas,  P.  C.  Weick, 

D.  W.  Maxon,    E.  J.    Larson,  E.  A. 
Pfister. 

The  Office  Service  Co.,  Cleveland, 
$10,000.    M.  L.  Jarboe,  C.  W.  Wolf,  G. 

E.  PfehTer,  J.  A.  Schlitz,  R.  I.  An- 
derson. 

The  M.  R.  Jordan  Co.,  Cleveland, 
$10,000.  E.  E.  McCloud,  C.  F.  Waag, 
L.  T.  Taylor,  R.  J.  Karle,  M.  Van- 
Zeben. 

The  Cleveland  Complete  Building 
Show  Co.,  Cleveland,  $10,000.  E.  A. 
Roberts,  J.  M.  Shultz,  Jr.,  J.  W. 
Smith,  H.  M.  Schwandt,  D.  T.  Allyn. 

The  C.  K.  Candy  Co.,  Cleveland, 
$10,000.  R.  L.  Ammerman,  W.  Davis, 
J.  Finger,  W.  J.  Hedley,  R.  E.  Hyre. 

The  John  Weenink  &  Sons  Co., 
Cleveland,  $50,000.  J.  Weenink,  A. 
B.  Weenink,  V.  M.  Weenink,  W.  H. 
Weenink,  E.  L.  Weenink. 

The  Licking  Live  Stock  Co.,  New- 
ark, $5,000.  E.  A.  Pratt,  T.  F.  No- 
land,  T.  C.  Jury,  E.  Hartshorn,  W.  B. 
Vance 

The  Electric  Shop  Co.,  Akron,  $50,- 
000.  N.  O.  Mather,  C.  K.  Dillman,  C. 
H.  Lahr,  M.  W.  Arthur,  A.  C.  Blinn. 

The  Ultimate  Bus  Co.,  Martins 
Ferry,  $100,500.00.  Henry  Weidetz, 
M.  E.  Blackburn,  B.  F.  Mackey, 
George  B.  Coss,  R.  J.  Bryan. 

The  N.  B.  Aukerman  Co.,  Cleve- 
land, $500.00.  N.  B.  Aukerman,  Clay- 
ton Grandy,  Keith  Lawrence,  F.  A. 
Pagel,  F.  A.  Lennie. 

The  Pursglove  Coal  &  Dock  Co., 
Cleveland,  $30,000.00.  Joseph  Purs- 
glove, Wm.  McCaw,  C.  F.  Talpin,  C. 
N.  Fiscus,  M.  E.  Balsom. 

The  Crescent  Drug  Co.,  Cleveland, 
$25,000.00.  R.  C.  Work,  C.  Morgen- 
stern,  W.  P.  Work,  Joseph  Morgen- 
stern,  Morris  Morgenstern. 

The  Bucyrus  Theatres  Co.,  Bucyrus, 
$25,000.00.  G.  R.  Moore,  R.  L.  Hert- 
zer,  L.  D.  Pickering,  Mrs.  Cordelia 
Beach,  Ruth  McCarron. 
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The  R.  W.  MacMurphy  Co.,  Cleve- 
land; $10,000.  J.  W.  Flinn,  R.  W. 
MacMurphy,  T.  Fioruci,  R.  E.  Mac- 
Murphy,  L.  Fioruci. 

The  Uarlozzie  Motor  Co.,  Cleveland; 
$60,000.  A.  I.  Nicholas,  B.  E.  Weller, 
C.  V.  Hull,  J.  Gruchala,  J.  H.  Salts- 
man. 

The  Circular  Addressing  &  Mailing 
Co.,  Cincinnati;  $5,000.  H.  M.  Et- 
terer,  E.  J.  Etterer,  A.  L.  Kylius,  F. 
W.  Kylius,  R.  L.  Mace,  I.  E.  Mace, 
L.  M.  Britten,  L.  F.  Britten. 

The  Chubb  &  Steinberg  Music  Shop 
Co.,  Cincinnati;  $10,000.  H.  L.  Chubb, 
E.    Steinzerg,    A.    Steinberg,    L.    V.  . 
Chubb,  G.  C.  Wilson. 

The  Merit  Furniture  Manufacturing 
Co.,  Ashland;  $10,000.  H.  A.  Eaton 
J.  W.  Dunbaugh.  O.  F.  Clark,  E.  W. 
Stookey,  C.  C.  Sherick. 

The  Swiantox  Co.,  Eaton;  $10,000. 
W.  H.  Bucke,  M.  J.  Bucke,  H.  H. 
Bucke,  J.  C.  Christman,  E.  F.  Christ- 
man. 

The  Carter  Threshing  Co.,  Perrys- 
burg;  $10,000.  M.  R.  Carter,  L.  B. 
Carter,  A.  Kopp,  F.  E.  Fox,  F.  G. 
Leydorf.  H.  J.  Leydorf,  A.  Kazmaier, 
B.  W.  King. 

The  Van  Wert  Livestock  Co.,  Van 
Wert,  $4,000.  J.  F.  Sidle,  V.  T.  Bal- 
yeat,  F.  Balyeat,  G.  English,  C.  B. 
Pollock. 

The  Akron  Dairy  Supply  &  Bottle 
Redemption  Co.,  Akron;  $10,000.     E. 

E.  Anderson,  C.  L.  Dinsmore,  J.  A.  H. 
Myers,  P.  E.  Sumner,  W.  A.  Kelly. 

The  My  Little  Tire  Stores  Co.,  Co- 
lumbus; $25,000.  F.  H.  Ward,  H.  A. 
Ramey,  J.  G.  Gluck,  W.  G.  Reed,  C.  L. 
Sherman. 

The  C.  A.  &  W.  Shoe  Co.,  Cleve- 
land; $500,  no  par.  G.  M.  Roudebush, 
R.  E.  Roehm,  M.  L.  McCave,  M.  A. 
Maroni,  E.  R.  McElfresh. 

The  Steffenguide  Co.,  Columbus; 
$10,000.    F.  W.  Steffen,  W.  F.  Gurrie, 

F.  S.   Crooks,  L.   F.  Dillman,  R.  J. 
Odell. 

The  M.  Moore  Shirt  Factories  Co., 
Canton;  $200,000.  M.  Moore,  E.  J. 
Moore,  C.  M.  Ball,  M.  M.  Moore,  Ruth 
Moore. 

The  Lodi  Water  Supply  Co.,  Lodi; 
$45,000.  C.  J.  Anderson,  E.  D.  Linch, 
W.  G.  McClain,  C.  Holloway,  H.  C. 
Althat. 

The  Square  Savings  &  Loan  Co., 
Cleveland:  $1,000,000.  R.  L.  Bailey, 
H.  M.  Goldwasser,  A.  F.  Bardwell,  E. 
J.  Brooker,  C.  C.  Brooker. 


The  Hello  Bill  Club  Co.,  Bowling 
Green;  $1000.  E.  W.  Fisher,  Y.  P. 
Stewart,  W.  W.  Browning,  P.  S. 
Hankey,  I.  A.  Gorrill,  J.  F.  Eberly, 
H.  M.  Thomas, 

The  Hamilton  Arcade  Co.,  Hamil- 
ton;  $60,000.     E.   B.  Alston,  M.  W. 
Goodman,  Wm.  S.  Giffen,  C.  F.  An- 
tenen,  L.  S.  Fahrney. 

The  Tuscora  Rim  &  Machine  Co., 
New  Philadelphia;  $250,000.  O.  M. 
Dickson,  J.  A.  Elden,  M.  H.  Burns,  P. 
W.  Studer,  Geo.  Wyman. 

The  McFarland  Auto  Accessories 
Sales  Co.,  Dayton;  $5,000.  E.  E.  Mc 
Farland,  G.  O.  Sullivan,  E.  E.  Kumler, 
G.  L.  Sutton,  E.  J.  Harrison. 

The  Dayton  Furniture  Co.,  Dayton; 
$25,000.  B.  B.  Levy,  L.  A.  Asher,  A. 
F.  Diers,  E.  E.  Turvene,  S.  G.  Kus- 
worm. 

The  Dean  Insurance  Agency  Co., 
Cleveland:  $10,000.  S.  Dean,  E.  N. 
Conrad,  G.  E.  Terry,  A.  Clum,  J.  R. 
Kistner. 

The  Summer  Cottage  Co.,  Cleve- 
land; $100,000.  W.  E.  Pitts,  G.  W. 
Spooner,  D.  A.  Loftus,  B.  E.  Bacov- 
sky,  I.  M.  Harrivel. 

The  Basco  Distributing  Co.,  Day- 
ton; $1,000,  no  par.  G.  L.  Baker,  W. 
R.  Sullivan,  A.  C.  Appleton,  F.  R. 
Baker,  E.  E.  Burkhart. 

The  Big  Coal  Mine  Co.,  Akron; 
$100,000.  J.  B.  Patton,  H.  A.  Kinney, 
C.  W.  Patton,  D.  E.  Heighberger,  R. 
F.  Hamlin. 

The  Dayton  Disc  Wheel  Co.,  Day- 
ton; $100,000.  G.  F.  Deady,  C.  A. 
O'Brien,  F.  C.  Hubbell,  J.  F.  Saum, 
C.  C.  Williamson. 

The  Ohio  State  University  Co-Oper- 
ative Supply  Co.,  Columbus;  $500,  no 
par.  G.  M.  Trautman.  J.  P.  Geiger, 
J.  W.  Madden,  G.  R.  Stinchcomb. 

The  Armour  Leather-Craft  Co., 
Cleveland;  $25,000.  L.  Drucker,  H. 
L.  Taylor,  C.  I.  Goldsmith,  M.  W. 
Bruml,  H.  S.  Goldsmith. 

The  Shearer  Candy  Co.,  Toledo; 
$15,000.  G.  S.  Shearer,  O.  A.  Shearer, 
E.  Shearer,  A.  A.  Winters,  C.  L.  Hoff- 
man. 

The  W.  B.  A.  Home  Building  Co., 
Toledo;  $1,000.  E.  Schonhart,  M.  E. 
Mort,  E.  Schmid,  M.  A.  Russell,  A. 
Johnson. 

The  Traffic  Gasoline  Co.,  Bowline 
Green;  $2,000.  E.  J.  Bowers,  C.  V. 
Bisop,  C.  H.  Landis,  B.  R.  Ballinger, 
A.  E.  Aller,  H.  E.  Gill,  F.  M.  Coen,  F. 
J.  Russell. 
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The  Prospect  Avenue  Savings  & 
Loan  Co.,  Cleveland,  $1,000,000.  W. 
E.  Lahr,  E.  J.  House,  D.  E.  Warner, 
M.  A.  Patterson,  G.  O.  Smith. 

The  William  G.  Yatea  Co.,  Cleve- 
land, $25,000.00.  L.  B.  Davenport, 
Charles  Follett,  W.  N.  Brigs,  N.  P. 
Beal,  Orville  Smith. 

The  William  Lee  Owen  Coal,  Feed 
and  Builder's  Supply  Co.,  Farriawn, 
$50,000.00.  William  Lee  Owen,  Jen- 
nie Owen,  M.  F.  Euhn,  Carl  Schnabel, 
George  McCrea. 

The  Sixpoint  Motors  Co.,  Akron, 
$1,000.00.  H.  E.  Andrews,  D.  W. 
Maxon,  P.  C.  Weiks,  E.  J.  Larson,  E. 
A  Pf  ister. 

The  Grany  Quick  Ice  Machine  Co., 
Barberton,  $25,000.00.  A.  O.  Ebert, 
W.  N.  Conrad,  J.  F.  Wiltrout,  Herman 
Peterson,  Chas.  C.  Conrad. 

The  Hopedale  Builders  &  Supply 
Co.,  Hopedale,  $50,000.00.  C.  W. 
Hedges,  C.  N.  Carson,  S.  G.  Stringer, 
J.  P.  Liggett,  Asbury  Cole. 

The  Seidman  Mortgage  Co.,  Cleve- 
land, $200,000.00.  Jesse  Seidman, 
Sidney  Seidman,  Wm.  C.  Trauhaft, 
Howard  Seidman,  C.  L.  Royan. 

The  Fairfield  Creamery  Co.,  Colum- 
bus, $50,000.00.  Charles  C.  Kane, 
Carl  A.  Hackman,  Thomas  J^  O'Neil, 
Earl  Stormont,  Fred  R.  Hackman.  . 

The  Pure  Ice  Co.,  Zanesville,  $75,- 
000.00.  O.  J.  Raile,  Ralph  Paul,  J. 
B.  Rhodes,  H.  B.  Burns,  J.  T.  Lang, 
Jr. 
The  Meigs  Live  Stock  Co.,  Pom- 
,  eroy,  $4,000.00.  C.  E.  Lasher,  J.  B. 
Lindsey,  W.  G.  McKelvey,  J.  Wilbur 
Lee,  Arthur  Johnson. 

The  W.  W.  Stewart  Co.,  Deshler, 
$10,000.00.  William  W.  Stewart, 
Henry  H.  Myers,  Willbur  D.  Lose, 
Rudolph  H.  Wiedenroth,  Nelson  W. 
Stewart. 

The  Federal  Gauge  Co.,  Dayton, 
$3,000.00.  Joseph  C.  Federle,  John 
E.  Grimm  Jr.,  Alma  Federie,  Helen 
Grimm,  J.  E.  Grimm. 

The  Grand  Dansant  Co.,  Cincinnati, 
$20,000.00.  Albert  Marshall,  James 
Harvey,  Clara  Schawe,  A.  B.  Chis- 
holm,  Samuel  I.  Lipp. 

The  K.-W.  Brick  Co.,  Youngstown, 
$150,000.00.  J.  Whittaker,  Francis  J. 
Kramer,  J.  R.  Waring,  E.  W.  Davis, 
Henry  E.  Davis. 

The  John  L.  Evans  Co.,  Cleveland, 
$26,000.00.  John  L.  Evans,  David  J. 
Evans,  John  F.  Riddle,  Sr.,  John  F. 
Riddle,  Jr.,  Albert  Ray. 


The  Bergendahl  &  Acher  Co.,  To- 
ledo, $120,000.00.  Hugh  Whittaker, 
Chas.  H.  Davis,  Alfred  M.  Creasler, 
H.  H.  Mohring,  Leon  C.  Barley. 

The  Princess  Oil  &  Gas  Co.,  Alvada, 
$30,000.00.  Frank  S.  Welly,  Adam  T. 
Welly,  Fred  J.  Welly,  Thomas  J.  Hart- 
ley, D.  H.  Welly. 

The  New  Merritt  Co.,  Toledo,  $50,- 
000.00.  A.  J.  Johnson,  A.  L.  John- 
son, H.  S.  Woodbury,  C.  E.  Doan, 
Michael  P.  Hannin. 

The  Columbus  Discount  Co.,  Colum- 
bus, $100,000.00.  G.  E.  Bazler,  F.  W. 
Darden,  E.  A.  Enochs,  E.  C.  Mam- 
bourg,  B.  Colonge. 

The  Boman-Teeple  Co.,  Toledo, 
$60,000.00.  George  W.  Ritter,  V. 
Barnes,  M.  L.  Haden,  Leo  H.  Schmink, 
E.  E.  Lay. 

The  Ohio  Black  Co.,  Columbus, 
$25,000.00.  James  F.  Parks,  James 
A.  Harris,  Charles  E.  Harris.  Chris- 
tian Lehman,  Loverna  M.  Parks. 

Juvenile  Garment  Co.,  Toledo,  $10,- 
000.00.  Henry  M.  Feldstein,  John  R. 
Galpin,  John  H.  McFarland,  Chas.  P. 
Hoopes,  C.  J.  Hankenhof. 

The  DuPerow  Dancing  Conserva- 
tory Co.,  Cleveland,  $1,000.00.  M.  S. 
Cerrizin,  Dorothy  Du  Perow,  Jno.  P. 
Moran,  Wm.  J.  Wilson,  Chas.  N. 
Krieg. 

The  Kahle  Mortgage  Loan  Co., 
Findlay,  $50,000.00.  Frank  G.  Kahle, 
H.  L.  Solomon,  J.  F.  Solomon,  H.  O. 
Bentley,  L.  W.  Kiene. 

The  Fenton  Foundry  Supply  Co., 
Dayton,  $15,000.00.  William  Fenton, 
Elizabeth  P.  Fenton,  John  B.  Fenton, 
Wilbur  Brower,  Howard  A.  Wirta. 

The  Allen,  County  Livestock  Co., 
Lima,  $3,000.00.  C.  N.  Breese,  J.  O. 
Montague,  Stanley  W.  Peltier,  J.  A. 
Vore,  Thomas  Grubb. 

The  Wiltse  Automotive  Co.,  Day- 
ton, $50,000.00.  Sumner  Wiltse,  Elder 
W.  Haber.  James  K.  Gebhart,  E.  L. 
King,  William  Mathews. 

The  Grand  Suit  Case  Co.,  Cleveland, 
$50,000.00.  M.  C.  Harrison,  Myer 
Edisendorff,  Gertrude  B.  Kilrain,  Sam- 
uel Shrallow,  Edward  A.  Stendel. 

The  P.  J.  Horn  Co.,  Akron,  $10,- 
000.00.  P.  J.  Horn,  Mrs.  P.  J.  Horn, 
Jay  G.  Horn,  James  W.  Horn,  Jr., 
Earl  S.  Horn. 

The  Rogers  Auto  Sweeper  Co., 
Columbus,  $50,000.00.  Howard  C. 
Rogers,  W.  H.  Duffy,  John  A.  Con- 
nor, Nathan  A.  McCoy,  Harry  P.  Nea- 
ter. 
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The  Tyrone  Coal  and  Mining  Co., 
Coshocton,  $72,000.00.  Robert  T. 
Salvage,  John  Ingham,  Peter  Ingham, 
Charles  B.  Hunt,  Mary  M.  Hunt. 

The  Cleveland  Z.  B.  T.  Co.,  Cleve- 
land, $25,000.00.  A.  W.  Haiman,  L. 
M.  Rich,  E.  M.  Klein,  Max  S.  Fishel, 
S.  H.  Miller. 

The  Greene  Motor  Co.,  Cleveland, 
$50,000.00.  Harry  C.  Greene,  Ralph 
T.  Brown,  F.  A.  Pagel,  F.  A.  Lennie, 
Carl  W.  Schaefer. 

The  Maysville  Oil  &  Gas  Co.,  Logan, 
$35,000.00.  F.  S.  Hartsell,  M.  E. 
Hartsell,  Frank  C.  Linton,  Isaac  Mil- 
ler, Ramsey  C.  Nutter. 

The  Massillon  Victory  Tire  &  Re- 
pair Co.,  Massillon,  $15,000.00.    James 

E.  Clark,  Perry  A.  Kuhn,  Archie  R. 
Brinker,  Arthur  T.  Underhill,  John 
S.  Moody. 

The  Cumberland  Sand  Co.,  Massil- 
lon, $5,000.00.    A.  Schott,  P.  A.  Kuhn, 

F.  O.  Humberger,  A.  T.  Underhill, 
C.  H.  Albright. 

The  Fremont  Designing.  Patent  and 
Realty  Co.,  Fremont,  $20,000.00.  F. 
P.  Hummel,  Chas.  Baker,  John  W. 
Seigenthaler,  Geo.  Seigenthaler,  David 
B.  Love. 

The  Harvard  Plating  Co.,  Cleve- 
land, $5,000.00.  George  S.  Gibbs, 
Frank  Crowell,  Willard  W.  Wood, 
Leon  Kolodziay. 

The  Polyclinic  Co.,  Toledo,  $20,- 
000.00.  L.  Marsh  Dolloway,  Carll  S. 
Mundy,  John  JE.  Davis,  Frances  B. 
Davis,  Opal  J.  Mundy. 

The  Wag's  Auto  Accessories  Co., 
Cleveland,  $15,000.00.  E.  C.  Wagnitz, 
J.  E.  Davis,  E.  W.  Thomas,  A.  M. 
Wagnitz,  M.  L.  TeLoeken. 

The  Luster  Realty  Co.,  Cleveland, 
$1,000.00.  E.  W.  Luster,  C.  W.  Dille, 
M.  M.  Gibbons,  J.  Thorne,  Armin 
Berkowitz. 

The  Northern  Ohio  Institute,  Cleve- 
land, $10,000.00.  B.  F.  Gottlob,  Jos- 
eph Gottlob,  M.  J.  Sperber,  Joseph  J. 
Klein,  S.  Y.  Allen. 

Increases 

The  Reliable  Willwrighting  Co., 
Cleveland,  from  $1,000  to  $10,000.00. 
,  The  Bethesda  Coal  Co.,  Bethesda, 
from   $50,000.00   to  $100,000.00. 

The  Rock  Creek  Oil  &  Gas  Co.,  Rock 
Creek,  from  $50,000.00  to  $100,000.00. 

The  Park  Investment  Co.,  Cleve- 
land, from  $80,000.00  to  $275,000.00. 

The  Hendoerfer  &  Silcox  Co.,  from 
$60,000.00  to  $100,000.00. 


The  Brighton  Transfer  Co.,  Cin- 
cinnati, from  $200,000.00  to  $350,- 
000.00. 

The  W.  S.  Tyler  Co.,  Clevland,  from 
$1,000,000.00  to   $2,000,000.00. 

Tacoma  Garage  Co.,  Findlay,  from 
$15,000.00  to  $50,000.00. 

Automobile  Appraisal  &  Sales  Co., 
Toledo,  from  $16,000.00  to  $20,000.00. 

American  Specialty  Co.,  Cleveland, 
from  $10,000.00  to  $30,000.00. 

The  Rolloway  Motor  Co.,  Toledo, 
from  $10,000.00  to  $180,000.00. 

The  Hamilton  &  Rossville  Hydraulic 
Co.,  Hamilton,  from  $100,000.00  to 
$1,000,000.00. 

The  Star  Drilling  Machine  Co., 
Akron,  from  $2,000,000.00  to  $6,000,- 
000.00. 

The  Dayton  Mechanical  Tie  Co., 
Dayton,  from  $50,000.00  to  $250,- 
000.00. 

The  Bach  Clothing  Co.,  Fremont, 
from  $20,000.00  to  $50,000.00 

The  Electric  Sales  Co.,  Columbus, 
from  $10,000.00  to  $100,000.00. 

The  E.  V.  Sala  Sales  Co.,  Toledo, 
from  $50,000.00  to  $500,000.00. 

The  Ohio  Wax  Paper  and  Printing 
Co.,  Columbus,  from  $75,000.00  to 
$200,000.00  common. 

The  Ohio  Wax  Paper  and  Printing 
Co.,  Columbus,  from  $200,000.00  to 
$2^0,000.00  preferred. 

The  Buckeye  Boiler  Co.,  Dayton, 
from  $25,000.00  to  $100,000.00. 

The  Nottingham  Masonic  Temple 
Co.,  Cleveland,  from  $10,000.00  to 
$100,000.00. 

The  Stark  Agency  &  Building  Co., 
Canton,  from  $150,000.00  to  $300,- 
000.00. 

The  Elmer  Miller  Coal  Co.,  Toledo, 
from  $50,000.00  to  $100,000.00. 

Decreases 

The  Dayton  Buick  Motor  Co.,  from 
$150,000.00  to  $25,000.00. 

The  A.  E.  Pitts  Shoe  Co.,  from 
$200,000.00  to  $100,000.00. 

The  Cleveland  Cut  Flower  Co., 
Cleveland,  from  $250,000.00  to  $25,- 
000.00. 

The  E.  K.  Crawford  Land  Co., 
Akron,  from  $20,000.00  to  $10,000.00. 

The  Domestic  Investment  Co.,  Day- 
ton, from  $10,000.00  to  $1,500.00. 

The  Book  Bearing  Co.,  Cleveland, 
from  $1,559,700.00  to  $1,537,200.00. 

The  Berger  Manufacturing  Co., 
Canton,  from  $10,000,000.00  to  $1,- 
050,000.00. 
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No.  2218— In  the  Matter  of  the  Application  of  The  Buckeye  Light 
and  Power  Company  for  Consent  and  Authority'  to  Issue  and 
Dispose  of  $30,000.00  Common  Capital  Stock.    Prayer  Granted. 


(Dated  May  2,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  ap- 
plication of  The  Buckeye  Light  and  Power  Company,  (a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Ohio) ,  to  issue  its  common  capital  stock  of  the  par 
value  of  thirty  thousand  dollars,  the  proceeds  arising  from  the 
sale  thereof  to  be  used  to  reimburse  its  treasury  for  the  moneys, 
not  procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness,  expended  therefrom  to  January  first,  1921,  for 
the  construction  of  additions,  extensions  and  improvements  to  its 
property,  and  to  provide,  subsequent  to  December  thirty-first, 
1920,  other  additions,  extensions  and  improvements  to  its  facili- 
ties. 

Upon  consideration  thereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon: 

(1)  That  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  and  to  the  first  day  of 
January,  1921,  the  applicant  had  actually  expended  from  its 
treasury  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the  sum  of  $15,564.94,  none  of 
which  was  obtained  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness; 

(2)  That,  as  of  January  first,  1921,  the  applicant  had  in 
contemplation  the  provision  of  other  additions,  extensions 
and  improvements  to  its  facilities,  the  cost  of  which  was 
estimated  at  the  sum  of  $28,000.00,  and 

(3)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $30,000.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  reimburse- 
ment of  applicant's  treasury  for  the  aforesaid  uncapitalized, 
capital  expenditures  therefrom  and  the  partial  payment  of 
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the  cost  of  providing  the  said  additions,  extensions  and  im- 
provements to  applicant's  plant  and  facilities  subsequent  to 
December  thirtyfirst,  1920, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  common  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  The  Buckeye  Light  and  Power  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
total  par  value  of  thirty  thousand  dollars  ($30,000.00) ,  and  that 
said  capital  stock  be  sold  for  the  highest  price  obtainable  but  not 
less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  expended  for  the  following  purposes,  and  no  others,  to 
wit: 

(a)  $15,554.84  used  for  the  reimbursement  of  applicant's 
treasury  for  such  sum  of  money,  not  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  ex- 
pended therefrom  within  the  five  years  next  preceding  the 
date  of  the  filing  of  the  application  herein  and  to  the  first  day 
of  January,  1921,  for  the  construction  of  additions,  exten- 
sions and  improvements  to  its  facilities. 

(b)  $14,448.06  applied  toward  the  payment  of  the  cost 
of  providing  additions,  extensions  and  improvements  to  ap- 
plicant's facilities  subsequent  to  December  thirty-first,  1920, 
as  of  which  date  the  applicant  had  in  contemplation  a  program 
of  additions,  the  cost  of  which  is  estimated  at  the  sum  of 
$288,000.00. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  2160 — In  the  Matter  of  the  Application  of  The  Northern  Light 
and  Power  Company,  of  Cleveland,  Cuyahoga  County,  Ohio,  to 
Issue  and  Dispose  of  Capital  Stock.    Supplemental  Order. 


(Dated  April  28,  1921.) 

The  Commission  having  heretofore,  to  wit:  As  of  date,  Jan- 
uary twenty-eighth,  1921,  by  order,  duly  made  and  entered  herein, 
consented  to  and  authorized  the  issue,  with  certain  common  capital 
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stock,  of  seven  per  cent,  preferred  capital  stock  of  the  par  value 
of  two  hundred  and  forty-one  thousand,  eight  hundred  dollars  by 
The  Northern  Light  and  Power  Company,  prescribing  the  terms 
and  conditions  of  the  disposition  thereof  and  the  purposes  for  the 
expenditure  of  the  proceeds  arising  from  the  sale  of  said  preferred 
capital  stock: 

Comes  now  said  The  Northern  Light  and  Power  Company 
and,  by  its  Supplemental  Application  filed  herein,  represents  and 
shows  to  the  satisfaction  of  this  Commission  that  the  preferred 
capital  stock  provided  by  its  articles  of  incorporation  at  the  time 
of  the  making  of  said  order  was  not  salable ;  that  none  of  said  pre- 
ferred capital  stock  has  been  issued  or  disposed  of,  and  that,  upon 
the  sixteenth  day  of  April,  1921,  it  amended  its  articles  of  incor- 
poration to  provide  certain  additional  designations,  preferences, 
voting  power,  restrictions  and  qualifications  for  its  preferred  capi- 
tal stock,  and  asks  such  modification  and  amendment  of  said  order, 
of  date  January  twenty-eighth,  1921,  as  will  permit  of  the  issue 
and  disposition  of  its  seven  per  cent,  preferred  capital  stock  as 
now  defined  by  its  articles  of  incorporation,  instead  and  in  lieu  of 
the  preferred  capital  stock  defined  by  the  applicant's  articles  of  in- 
corporation at  the  time  of  the  making  of  said  order.  It  is,  there- 
fore, 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
January  twenty-eighth,  1921,  be,  and  hereby  it  is  modified  and 
amended  to  provide  that  the  seven  per  cent,  preferred  capital 
stock,  therein  authorized  to  be  issued  and  disposed  of  by  said  The 
Northern  Light  and  Power  Company,  shall  be  the  preferred  capi- 
tal stock  provided  by  its  articles  of  incorporation  as  amended  April 
sixteenth,  1921.    It  is  further 

Ordered,  That  in  all  other  respects  and  regards  'such  order  of 
date  January  twenty-eighth,  1921,  be  and  remain  a£  originally 
written. 

No.  2282 — In  the  Matter  of  the  Petition  of  The  Columbus  Railway, 
Power  and  Light  Company  for  Leave  to  Issue  Additional  Se- 
curities to  Purchase  the  Columbus,  New  Albany  and  Johnstown 
Traction  Company.    Prayer  Granted. 


(Dated  April  28,  1921.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  and  was  heard  upon  the  application  of  The 
Columbus  Railway,  Power  and  Light  Company,    (a   corporation 
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duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Ohio)  asking  the  consent  and  authority  of  the  Com- 
mission to  issue  and  deliver  its  First  Refunding  and  Extension 
Fund  Mortgage,  five  per  cent,  gold  bonds  of  the  principal  sum  of 
one  hundred  and  eighty-two  thousand  dollars  in  full  and  final  pay- 
ment of  the  consideration  for  all  the  property,  rights  and  other 
assets  of  The  Columbus,  New  Albany  and  Johnstown  Traction 
Company. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  the  testimony  offered  at  said  hearing: 

(1)  That  for  purchase  and  sale  purposes,  the  value  of 
the  property,  rights  and  other  assets  of  said  The  Columbus, 
New  Albany  and  Johnstown  Traction  Company  is  the  sum  of 
$182,000.00 ; 

(2)  That  the  issue  of  applicant's  said  bonds  of  the  prin- 
cipal sum  of  $182,000.00  is  reasonably  required  and  necessary 
for  the  acquisition  of  the  aforesaid  property ; 

(3)  That,  the  applicant  now  having  bonds  issued  and  out- 
standing in  excess  of  its  issued  and  outstanding  capital 
stock,  the  issue  and  disposition  of  such  bonds  in  excess  of  ap- 
plicant's issued  and  outstanding  capital  stock  should  be 
specifically  consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Columbus  Railway,  Power  and  Light 
Company  be,  and  hereby  it  is  authorized  to  issue  its  first  refund- 
ing and  extension  fund  mortgage,  five  per  cent,  gold  bonds  of  the 
principal  sum  of  one  hundred  and  eighty-two  thousand  dollars 
($182,000.00).    It  is  further 

Ordered,  That  said  bonds  shall  be  issued  and  delivered  in  full 
and  final  payment  of  the  consideration  for  all  the  property  rights 
and  other  assets  of  The  Columbus,  New  Albany  and  Johnstown 
Traction  Company,  as  the  same  are  more  fully  described  in  the 
transcript  of  the  evidence  offered  at  the  hearing  herein,  and  for 
no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  issue  and  disposition  of  said  bonds,  as  here- 
in prescribed,  in  excess  of  applicant's  issued  and  outstanding  cap- 
ital stock,  be  and  hereby  they  are  specifically  consented  to,  auth- 
orized and  approved.    It  is  further 

Ordered,  That  the  finding  hereinbefore  set  forth  as  to  the 
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value  of  said  property  as  to  be  acquired  by  the  applicant  shall  not 
be  binding  upon  this  commission  in  any  future  proceeding  involv- 
ing the  matters  of  rates  or  service.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  pursuant  to  the 
terms  and  conditions  of  this  order. 


No.  2253— In  the  Matter  of  the  Petition  of  The  Ironton  Electric 
Company  for  Leave  to  Issue  Bonds  to  the  Amount  of  $43,- 
000.00.    Prayer  Granted. 


(Dated  April  27,  1921.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideration  upon  the  ap- 
plication, as  amended,  of  The  Ironton  Electric  Company,  (a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio),  asking  the  consent  and  authority  of 
this  Commission  to  issue  twenty-five  year,  six  per  cent,  first  mort- 
gage bonds  of  the  principal  sum  of  $45,000.00,  the  proceeds  arising 
from  the  sale  thereof  to  be  applied  toward  the  reimbursement  of 
its  treasury  for  the. moneys,  not  procured  by  the  issue* of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness  expended  there- 
from for  capital  purposes  within  the  five  years  next  preceding  the 
date  of  the  filing  of  the  application  herein. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  inquiry  and  investigation  there- 
upon: 

(1)  That  within  the  period  August  first,  1919  to  Decem- 
ber thirtyfirst,  1920,  the  applicant  actually  expended  from  its 
treasury  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the   sum  of    $55,276.59,    none  ol 
which  was  obtained  by  the  issue  of    stock,    bonds,    notes  or 
other  evidences  of  indebtedness,  and  eighty-five  percentum  ox 
which,  viz:    the  sum  of  $46,985.10,  may,  under  the  terms  ox 
the  mortgage  securing  the  same,  be  made  the  subject  ox  tne 
issue  of  applicant's  first  mortgage  bonds ; 

(2)  That  the  issue  of  applicant's  said  first  mortgage 
bonds  of  the  principal  sum  of  $45,000.00  and  the  money  to  be 
procured  thereby  are  reasonably  required  and  necessary  for 
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the  partial  reimbursement  of  applicant's    treasury    for   the 
aforesaid  uncapitalized,  capital  expenditures  therefrom,  and 

(3)  That,  under  the  conditions  now  obtaining  in  the 
security  market  a  reasonably  price  to  be  derived  from  the  sale 
of  said  first  mortgage  bonds  will  be  eighty  percentum  of  the 
par  value  thereof, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Ironton  Electric  Company  be,  and 
hereby  it  is  authorized  to  issue  its  twenty-five  year,  six  per  cent, 
first  mortgage  bonds  of  the  principal  sum  of  forty-five  thousand 
dollars  ($45,000.00),  and  that  said  bonds  be  sold  for  the  highest 
price  obtainable  but  not  less  than  eighty  (80)  percentum  of  the 
par  value  thereof.     It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  for  less  than  the  par  value  thereof  be  amortized  pursuant  to 
the  rules  and  regulations  heretofore  prescribed  by  this  Commis- 
sion.    It  is. further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds  be  devoted  to  and  used  for  the  partial  reimbursement,  to 
the  extent  of  such  proceeds,  of  applicant's  treasury  for  the  sum  of 
$55,276.59  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  and  the  capitalization  of  which  has  not 
heretofore  been  authorized  by  order  of  this  Commission,  expended 
therefrom  within  the  five  years  ended  December  thirty-first,  1920, 
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for  the  construction  of  additions,  extensions  and  improvements  to 
applicant's  facilities,  and  for  no  other  purpose  whatsoever.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  the  ex- 
penditure of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 

No.  2146 — The  Marion  Grain  and  Supply  Company,  Complainant, 
vs.  The  Prospect  Electric  Light  and  Power  Company,  Defend- 
ant.    Prayer  Denied.  

(Dated  May  2,  1921.) 

This  day,  after  full  hearing,  this  matter  came  on  for  final 
consideration  upon  the  pleadings,  the  evidence  and  exhibits,  and 
the  argument  of  counsel: 

The  Commission,  being  fully  advised  in  the  premises,  finds: 
(1)  That  the  defendant  has  duly  published  and  filed  with 
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this  Commission  a  schedule  of  rates,  charges,  rules  and  regu- 
lations for  the  furnishing  of  the  service,  (600  volt,  D.  C), 
used  by  the  complainant; 

(2)  That  the  rates,  charges,  rules  and  regulations  for 
the  furnishing  of  such  service,  having  due  regard  for  the 
value  of  defendant's  property  used  and  useful  in  the  furnish- 
ing of  such  service,  the  cost  of  furnishing  the  same  and  the 
necessary  amounts  to  be  set  aside  from  income  for  deprecia- 
tion and  contingencies,  are  not  unjust,  unreasonable  or  un- 
justly discriminatory  and  will  not  yield  the  defendant  a 
greater  rate  of  return  than  it  is  entitled  to  -earn  upon  said 
property  investment,  and 

(3)  That  the  complainant  is  not  entitled  to  the  relief 
prayed  for. 

It  is,  therefore, 

Ordered,  That  said  complaint  be,  and  hereby  it  is  dismissed. 


ATTORNEY  GENERAL 


Where  a  Non-Resident  of  this  State  Dies  Intestate  Having:  in  this 
State  Bonds  Put  Up  as  Security  for  a  Debt  with  a  Bank  Located 
in  this  State,  Such  a  Debt  is  to  be  Deducted  from  the  Value  of 
the  Bonds  in  the  Determination  of  the  Amount  Subject  to  In- 
heritance Tax.  It  Makes  No  Difference  that  Prior  to  Adjudica- 
tion of  the  Tax  the  Debt  to  the  Bank  had  Been  Paid  Out  of 
Funds  Deducted  from  Other  Property  in  Comparing  the  Assets 
in  Ohio,  with  Those  Outside  of  the  State,  the  Amount  to  be  Com- 
pared to  the  Gross  Value  of  the  Whole  Estate  for  the  Purpose 
of  Determining  the  Proportion  in  Which  Debts  Should  be  Charged 
Against  the  Local  Assets  is  the  Net  Amount  of  Local  Assets  and 
Not  the  Gross  Amount. 


No.  2031— (Opinion  Dated  April  28,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio: 

Gentlemen — Some  time  ago  the  Commission  submitted  to  this 
department  the  following  question: 

"A  died  intestate  a  resident  of  New  York  state  owning 
property  there  and  having  certain  outstanding  obligations 
there.  At  the  time  of  death  he  was  indebted  to  a  bank  in 
Ohio  in  the  sum  of  $50,000.  As  collateral  security  for  the 
payment  of  this  loan  he  had  deposited  with  the  bank  bonds 
worth  $60,000,  which  it  is  agreed  are  subject  to  inheritance 
tax  in  Ohio. 

In  determining  such  tax  it  is  claimed  on  behalf  of  the 
estate  that  the  full  debt  to  the  Ohio  bank  should  be  deducted 
from  the  value  of  the  bonds,  that  for  tax  purposes  in  this 
state  the  court  should  consider  only  the  excess  of  the  value  of 
the  local  assets  after  the  local  debt  and  that  even  as  against 
this  excess  balance  there  should  be  prorated  such  a  share  of 
the  general  indebtedness  of  the  decedent  as  the  entire  value 
of  the  bonds  ($60,000)  bears  to  the  whole  estate. 

Please  advise  us  as  to  this. 

Would  it  make  any  difference  in  your  conclusions  if  prior 
to  the  adjudication  the  debt  of  the  bank  had  been  paid  out  of 
funds  derived  from  property  situated  in  New  York? 

The  courts  of  New  York,  whose  rule  in  the  case  of  marshaling 
of  assets  to  pay  legacies  was  followed  in  a  recent  opinion  of  this 
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department  to  the  Commission,  make  a  sharp  distinction  between 
intestacy  and  testacy,  on  the  one  hand,  and  debts  and  legacies,  on 
the  other  hand.  Compare — Matter  of  James,  144  N.  Y.  6,  with 
Matter  of  Ramsdill,  190  N.  Y„  492;  18  L.  R.  A.  (N.  S.),  946.  There- 
fore, the  previous  opinion  of  this  department  is  not  controlling  in 
the  consideration  of  the  present  questions. 

The  first  question  encountered  is  as  to  whether  the  bonds  de- 
posited as  collateral  security  for  the  payment  of  the  debt  of  $50,- 
000,  and  which  constitute  the  only  property  of  the  non-resident 
decedent  the  succession  to  which  is  taxable  in  Ohio,  should  be 
charged  with  the  entire  debt  which  they  were  deposited  to  secure. 
There  is  authority,  perhaps  controlling,  to^the  effect  that  local  as- 
sets of  a  non-resident  decedent  are,  for  inheritance  tax  purposes, 
fully  chargeable  with  local  debts.  Quite  apart  from  this  principle, 
hcwever,  it  is  believed  that  where  the  property,  the  succession  to 
which  is  taxable,  is  pledged  to  secure  specific  local  debts,  such  debts 
should  be  charged  against  such  property.  A  case  direcuy  in  point 
is  Id  re  Pullman's  Estate,  62  N.  Y.  Supp.,  395 ;  46  App.  Div.,  574. 
In  that  case  the  appellate  division  of  the  supreme  court  modified 
the  tax  determination  of  the  surrogai;o  court  of  New  York  county, 
which  had  held  subject  to  New  York  succession  taxation  certain 
bonds,  etc.,  "actually  located  within  the  state"  to  the  extent  of 
$58,430,  which  was  the  indebtedness  these  bonds  and  other  like 
property  were  specifically  pledged  to  secure.  The  court  in  the 
opinion  say: 

"As  to  the  $58,430  of  bonds  and  stocks  of  domestic  cor- 
porations held  in  pledge,  we  think  the  order  is  incorrect.  Those 
securities  are  liable  to  be  reported  to  by  the  creditors.  In 
pledge,  the  title  to  them  is  in  the  pledgee,  and  they  are  not 
in  a  situation  to  be  taxed  now  as  property  of  the  estate  of  Mr. 
Pullman.  All  of  their  amount  may  be  required  to  pay  the 
debts  to  which  these  bonds  and  stocks  are  collateral,  and  the 
creditors'  security  should  not  be  diminished  at  this  time/' 

Applying  this  principle  to  the  facts  stated  in  the  Commission's 
letter,  it  is  apparent  that  only  to  the  extent  of  $10,000,  the  differ- 
ence between  the  gross  value  of  the  bonds  and  the  amount  of  the 
debt,  should  the  question  of  taxability  and  the  pro-rating  of  other 
debts  be  raised  at  all.  While  on  this  point,  the  Commission's  sec- 
ond general  question  may  be  considered  and  answered  by  the  state- 
ment that,  in  the  opinion  of  this  department,  it  makes  no  difference 
that  prior  to  the  adjudication  the  debt  of  the  bank  had  been  paid 
out  of  funds  derived  from  property  situated  in  New  York.    Here 
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again  the  difference  between  testacy  and  intestacy  becomes  mate- 
rial. At  the  instant  of  death  the  rights  of  all  parties  under  the 
laws  of  this  state  and  of  New  York  vested.  What  happens  there- 
after is  immaterial.  It  is  not  a  question  of  marshaling  assets  to 
pay  debts,  but  a  question  as  to  what  assets  are  charged  with  debts 
at  the  instant  of  intestate's  death. 

Matter  of  Ramsdill,  supra; 

Matter  of  Grosvenor,  124  App.  Div.,  331;  108  N.  Y. 
Supp.,  926 ;  affirmed  193  N.  W.,  652. 

The  intimation  to  the  contrary  in  Memphis  Trust  Co.  v.  Speed. 
114  Tenn.,  677,  691 ;  88  S.  W.,  321,  is  not  to  be  followed  in  view  of 
the  express  decision  under  the  New  York  law,  which  is  so  similar 
to  that  of  Ohio,  and  in  view  also  of  what  is  believed  to  be  the  cor- 
rect principle,  as  above  stated. 

These  conclusions  make  it  necessary  to  consider  only  the  fur- 
ther contention  mentioned  in  the  Commission's  letter,  to  the  effect 
that  having  regard  now  to  the  $10,000,  which  should  be  considered 
as  net  Ohio  assets,  there  should  be  pro-rated  against  said  amount 
"such  a  share  of  the  general  indebtedness  of  the  decedent  as  the 
entire  value  of  the  bonds  ($60,000)  bears  to  he  whole  estate."  This 
claim  is  believed  to  be  erroneous.  The  true  principle  is  stated  in 
Matter  of  Porter,  67  Misc.,  19 ;  124  N.  Y.  Supp.,  676 ;  see  also  132 
N.  Y.  Supp.,  1143,  as  follows: 

"The  deduction  to  be  made  for  debts  owing  to  non-resi- 
dent creditors,  mortuary  expenses,  commissions  on  property 
without  the  state,  and  other  administration  expenses  in  re- 
spect to  such  property,  should  be  in  the  proportion  which  the 
net  New  York  estate  (after  all  deductions  are  made  for  debts 
owing  to  resident  creditors,  New  York  commissions,  and  New 
York  administration  expenses)  bears  to  the  entire  gross 
estate  wherever  situated." 

See  also: 
Matter  of  Browne,  127  App.  Div.,  941 ;  111  N.  Y.  Supp., 

1111; 
Matter  of  Kirtland,  94  Misc.  58 ;  157  N.  Y.,  Supp.,  378  ; 
Matter  of  Raimbouville,  N.  Y.  L.  J.,  July  27,  1916. 

That  is  to  say,  the  amount  to  be  compared  to  the  gross  value 
of  the  whole  estate  for  the  purpose  of  determining  the  proportion 
in  which  debts  should  be  charged  against  the  local  assets  is  the 
net  amount  of  local  assets,  and  not  the  gross  amount ;  for  in  arriv- 
ing at  the  net  amount  of  local  assets  the  local  charges  have  already 
been  deducted.    In  this  instance  the  $50,000  local  debt  for  which 
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the  assets  were  specifically  pledged  has  been  deducted  once,  and  in 
addition  thereto  local  administration  expenses,  if  any,  may  fairly 
be  deducted;  but  after  these  deductions  are  made  the  net  balance 
which  constitutes  the  Ohio  assets  is  the  amount  which  is  to  be  com- 
pared to  the  gross  value  of  the  whole  estate  for  the  purpose  of  de- 
termining what  proportion  of  debts  due  to  foreign  creditors  should 
be  charged  against  the  Ohio  assets. 


Under  Amended  Section  2980  General  Code,  the  County  Commis- 
sioners Shall  First  Sit  in  Judgment  on  the  Question  of  an  Emer- 
gency as  to  Allowances  for  Clerk  Hire  and  Allow  or  Disallow 
Additional  Sums  to  an  Officer  on  an  Application  for  the  Same. 
Any  Officer  or  Tax  Payer  who  is  not  Satisfied  with  the  Allow- 
ance Thus  Made  is  Entitled  to  the  Right  of  Appeal  to  the  Court 
of  Common  Pleas.  An  Appeal  Filed  After  an  Allowance  has  been 
Exhausted,  Upon  the  Facts  Stated  in  the  Opinion  Does  not  Con- 
stitute an  Emergency  Under  the  Provisions  of  Said  Section. 


No.  2013— (Opinion  Dated  April  20,  1921.) 

Hon.  A.  Harmon  Holderness,  Prosecuting  Attorney,  Manchester, 
Ohio. 
Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 
letter  requesting  an  opinion  upon  a   statement   of   facts,   which 
reads  substantially  as  follows: 

"Under  section  2980-1  General  Code,  our  county  sheriff 
had  an  allowance  made  to  him  for  deputy  hire  by  the  county 
commissioners  which  was  found  to  be  insufficient. 

Under  the  above  section  this  officer  would  go  to  the 
court  of  common  pleas  for  additional  allowance,  but  it  seems 
that  the  last  legislature  amended  or  repealed  this  section. 
Now,  should  the  commissioners  refuse  to  make  an  additional 
allowance,  what  is  the  officer's  remedy? 

The  contention  seems  to  be  that  the  commissioners  hold 
that  the  emergency  part  of  the  amended  section  does  not  have 
reference  to  1920,  but  to  1921;  that  is,  that  the^ present  law 
does  not  apply  to  the  allowances  made  for  1920." 

From  further  correspondence  the  following  facts  have  been 
learned:     That  the  sheriff  filed  his  application  for  an  additional 
allowance  on  December  4,  1920;  that  the  original  allowance  for 
the  sheriff's  office  for  deputy  hire  made  on  November  20,  19\^  y 
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pursuant  to  section  2980-1  General  Code,  was  the  sum  of  $426.00 
for  the  year  ending  December  31,  1920 ;  and  that  a  deputy  was  ap- 
pointed for  the  year  ending  December  31,  1920,  at  a  salary  of 
$50.00  per  month. 

Section  2980-1  General  Code  has  been  repealed.  Before  re- 
peal it  had  been  amended  and  the  statute  as  amended  may  be  found 
in  108  O.  L.,  Part  I,  p.  62.  In  the  present  law,  as  last  amended, 
former  section  2980-1  General  Code  was  in  part  written  into  sec- 
tion 2980  General  Code.  The  law  as  last  amended  became  effective 
on  May  18,  1920,  and  may  be  found  in  108  O.  L.,  Part  II,  at  page 
1216,  and  reads  as  follows: 

"Sec.  2980.  On  the  first  Monday  of  each  November  such 
officers  shall  file  with  the  county  commissioners  a  detailed 
statement  of  the  probable  amount  necessary  to  be  expended 
for  deputies,  assistants,  bookkeepers,  clerks  and  other  em-, 
ployes,  except  court  constables,  of  their  respective  offices, 
showing  in  detail  the  requirements  of  their  offices  for  the  year 
beginning  January  first  next  thereafter  with  the  sworn  state- 
ment of  the  amount  expended  by  them  for  such  assistants  for 
the  preceding  year.  Not  later  than  five  days  after  the  filing 
of  such  statement,  the  county  commissioners  shall  fix  an  ag- 
gregate sum  to  be  expended  for  such  period  for  the  compensa- 
tion of  such  deputies,  assistants,  bookkeepers,  clerks  or  other 
employes  of  each  of  such  officers,  except  court  constables, 
which  sum  shall  be  reasonable  and  proper,  but  in  no  case  shall 
the  allowance  be  less  than  forty  per  cent,  on  the  first  two 
thousand  dollars  or  fractional  part  thereof,  sixty  per  cent,  on 
the  next  eight  thousand  dollars  or  fractional  part  thereof,  and 
eighty-five  per  cent,  on  all  over  ten  thousand  dollars,  of  the 
fees,  costs,  percentages,  penalties,  allowance  and  other  per- 
quisites collected  for  the  use  of  the  county  in  any  such  office 
for  official  services  during  the  year  ending  September  30,  next 
preceding  the  time  of  fixing  such  aggregate  sum,  and  shall 
enter  such  finding  upon  their  journal.  In  case  of  emergencies 
arising  the  county  commissioners  shall  make  additional  al- 
lowances upon  application  by  the  proper  officer,  stating  all  the 
facts  in  connection  therewith.  When  the  term  of  an  incum- 
bent of  any  such  office  shall  expire  within  the  year  for  which 
such  aggregate  sum  is  to  be  fixed,  the  county  commissioners 
at  the  time  of  fixing  the  same,  shall  designate  the  amount  of 
such  aggregate  sum  which  may  be  expended  by  the  incumbent 
and  the  amount  of  such  aggregate  sum  which  may  be  expend- 
ed by  his  successor  for  the  fractional  parts  of  such  year.  The 
allowances  and  any  additional  allowances  so  made  shall  be 
certified  to  by  the  county  commissioners  and  filed  with  the 
county  auditor,  who  shall  transfer  said  amount  thus  fixed 
from  the  general  county  fund  to  a  separate  salary  fund  for 
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each  of  said  officers.  Any  officer  or  taxpayer  who  is  not  sat- 
isfied with  the  allowances  thus  made  shall  be  entitled  to  the 
right  of  appeal  to  the  court  of  common  pleas. 

The  county  auditor  shall  not  draw  any  warrant  for  com- 
pensation of  deputies,  assistants,  bookkeepers,  clerks  or  other 
employes  for  any  such  office  in  excess  of  the  amount  so  trans- 
ferred to  the  salary  fund  for  each  of  said  offices,  and  should 
he  do  so,  he  and  his  bondsmen  shall  be  individually  liable 
therefor." 

This  section  provides  that  the  aggregate  sum  to  be  expended 
during  any  year  "shall  be  reasonable  and  proper  and  in  no  case 
less  than  forty  per  cent,  of  the  first  two  thousand  dollars,  etc.,  of 
the  fees,  *  *  *  collected  for  the  use  of  the  county  *  *  *  during 
the  year  ending  September  30th,  next  preceding  the  time  of  fixing 
the  aggregate  sum/'  Formerly  it  was  provided  that  this  aggre- 
gate sum  "shall  not  exceed  an  aggregate  amount  to  be  ascertained 
by  computing  forty  per  cent.,  etc.,  of  the  fees  collected  *  *  *." 
That  is,  the  law  now  directs  a  sum  not  less  than  a  fixed  amount 
ascertained  by  the  computation  set  out  therein,  with  the  added 
provision  that  it  "shall  be  reasonable  and  proper."  TJiis  sum  may 
exceed  the  computed  amount  if  that  amount  is  not  considered  rea- 
sonable and  proper.  It  is  also  provided  that  "in  case  of  an 
emergency",  additional  allowances  may  be  made  by  the  county 
commissioners.  The  term  "emergency"  is  not  used  in  the  law  be- 
fore repeal,  but  that  law  says  "if  at  any  time  any  one  of  such  offi- 
cers require  additional  allowances  said  officers  may  make  applica- 
tion to  the  judge  of  the  court  of  common  pleas  of  the  county"  for 
money  to  be  taken  from  the  general  fund  of  the  county  at  the 
discretion  of  the  court  on  the  hearing  had. 

The  present  law  intends  that  the  county  commissioners  shall 
first  sit  in  judgment  on  the  question  of  an  emergency,  and  allow 
or  disallow  additional  sums  to  an  officer  on  an  application  for 
the  same.  It  further  provides  that  any  officer  or  taxpayer  who  is 
not  satisfied  with  the  allowance  thus  made  shall  be  entitled  to 
the  right  of  repeal. 

It  is  believed  that  this  answers  your  question  as  to  what  is 
the  sheriff's  remedy  in  case  his  application  for  additional  allow- 
ance in  an  emergency  is  refused  by  the  county  commissioners.  He 
may  appeal  to  the  judge  of  the  court  of  common  pleas  of  his  county 
and  must  abide  by  the  court's  decision  in  the  matter. 

Relative  to  the  contention  of  the  repealed  law's  application  at 
this  time,  you  are  referred   to   an   opinion   of   this   department 
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found  in  Opinions  of  the  Attorney  General,  1919,  Vol.  I,  at  page 
539,  the  headnote  of  which  says: 

'The  provision  of  section  2980  General  Code  as  to  the 
time  within  which  the  county  commissioners  are  to  fix  the 
aggregate  sum  to  be  expended  by  the  county  officers  therein 
referred  to,  is  directory. 

The  county  commissioners  are  empowered  under  sec- 
tions 2980  and  2980-1  General  Code  to  make  allowances  from 
time  to  time  from  the  county  fee  fund,  subject  to  the  limita- 
tion that  the  aggregate  sum  allowed  does  not  exceed  an  ag- 
gregate amount  to  be  ascertained  by  making  the  percentage 
computations  therein  specified." 

You  are  further  referred  to  an  opinion  found  in  Opinions  of 
the  Attorney  General,  1919,  p.  917,  which  discusses  section  2980-1 
General  Code  as  amended,  the  headnote  of  which  says: 

"Under  authority  of  section  2980-1  General  Code,  as  ef- 
fective July  9,  1919,  the  county  commissioners  are  empower- 
ed to  make  reasonable  and  proper  allowances  for  clerk  hire  in 
the  several  county  offices,  up  to  the  forty-sixty  and  eighty- 
five  per,  cent,  limitation  prescribed  in  the  amended  section, 
from  and  after  the  date  it  became  effective,  the  jurisdiction 
of  the  commissioners  in  this  regard  being  a  continuing  one, 
to  be  exercised  as  the  needs  of  the  offices  may  require." 

No  reason  is  seen  why  the  discussion  of  these  sections  as 
found  in  the  opinions  cited  does  not  apply  to  the  amended  law  as 
quoted  above,  in  that  the  new  law  as  to  time  of  making  the  allow- 
ances is  directory,  and  as  to  the  jurisdiction  of  the  county  com- 
missioners being  continuing,  and  to  be  exercised  as  the  needs  of 
the  offices  may  require. 

The  statement  of  facts  found  in  the  letter  from  Mr.  Mahaffey, 
written  at  your  request,  in  reply  to  our  letter,  says : 

"Charles  H.  Pettit,  sheriff  of  Adams  County,  Ohio,  makes 
application  for  an  additional  allowance  for  deputy  hire  in  said 
sheriff's  office  for  the  year  ending  December  31,  1920,  be- 
cause an  emergency  exists  therein,  in  this,  to  wit: 

On  the  20th  day  of  November,  1919,  the  sum  of  $426.00 
was  allowed  for  that  purpose  and  that  no  further  allowance 
has  been  made;  that  Frank  Richmond  was  duly  appointed 
deputy  sheriff  for  said  period  at  a  salary  of  $50.00  per  month ; 
that  said  compensation  is  reasonable;  that  the  allowance 
heretofore  made  has  been  exhausted,  and  that  there  is  now 
available  no  moneys  to  the  credit  of  the  fund  from  which  said 
salary  should  be  paid  for  the  payment  of  such  salary  now  due 
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and  to  become  due ;  that  an  additional  allowance  of  $174.00  is 
now  necessary  for  payment  thereof." 

This  statement  requires  no  different  or  further  discussion  in 

so  far  as  the  law  of  the  question  is  concerned,  but  it  does  show 

that  the  amount  of  the  fund  for  the  pay  of  a  deputy  at  the  rate  of 

$50.00  per  month  became  exhausted  about  the  middle  of  August, 
1920.    This  is  a  fact  which  the  sheriff  should  have  taken  notice  of 

if  he  desired  to  continue  to  employ  his  deputy  for  a  longer  term 
than  eight  and  one-half  months.  He  could  have  asked  for  an  ad- 
ditional allowance  up  to  the  time  the  new  law  became  operative, 
i.  e.,  up  to  May  18,  1920,  and  should  have  asked  this  of  the  com- 
mon pleas  court.  #  After  that  time  and  before  August  15,  1920,  he 
could  have  asked  the  county  commissioners  for  more  money  with 
which  to  pay  the  deputy,  claiming  either  that  an  emergency  ex- 
isted or  that  $426.00  was  not  an  amount  that  was  "reasonable  and 
proper"  for  the  use  of  his  office  for  deputy  hire,  or  he  might  have 
used  both  statements  in  his  application. 

In  these  applications  the  sheriff  probably  would  have  been 
successful,  because  no  one  could  then  look  into  the  future  months 
and  say  a  deputy's  services  would  not  be  needed  at  any  moment. 
It  cannot  be  well  argued  that  the  services  of  at  least  one  deputy  in 
the  sheriff's  office  in  any  county  are  not  sometimes  needed,  that  is, 
that  the  sheriff  cannot  at  all  times  do  his  work  alone  acceptably. 
There  are  times  when  he  must  have  the  help  of  a  deputy.  The 
trouble  comes  in  answering  your  question  just  at  this  point.  The 
sheriff  failed  or  neglected  to  make  a  timely  application,  delaying 
to  do  so  until  December  4,  1920,  nearly  three  months  after  the 
fund  was  exhausted  and  the  deputy  continued  to  serve.  On  De- 
cember 4,  1920,  the  events  occurring  after  the  fund  became  ex- 
hausted were  history.  Nothing  in  your  statement  says  what  oc- 
curred to  base  a  statement  upon,  that  an  emergency  existed  dur- 
ing that  time  to  require  a  deputy's  services,  and  the  county  com- 
missioners have  not  passed  upon  the  sheriff's  application;  hence, 
it  is  believed  the  commissioners  should  decide  this  phase  of  the 
matter,  having  the  law  before  them,  which  is  thought  to  be  as 
hereinbefore  stated.  An  opinion  cannot  control  the  discretion  of 
the  board  of  commissioners,  and  it  is  not  intended  to  do  so. 

From  this  showing  we  are  constrained  to  hold  that  the  ap- 
plication, in  so  far  as  it  shows  the  conditions,  and  in  the  absence 
of  other  pertinent  facts,  if  any  such  there  be,  does  not  state  the 
existence  of  an  emergency.    But  such  judgment  of  the  matter  can- 
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not  be  taken  as  a  final  disposition  thereof.  As  the  discussion  of 
the  law  points  out,  it  is  for  the  county  commissioners  to  decide, 
and  they  must  decide  the  matter,  and  their  action  may  then  be  ap- 
pealed to  the  court  of  common  pleas,  whose  order  will  be  con- 
clusive. 

The  present  law  recognizes  that  there  may  be  emergencies 
and  that  additional  allowances  may  have  to  be  made,  and  provides 
that  the  county  commissioners  shall  at  certain  times  and  on  proper 
application,  under  certain  conditions,  certify  additional  sums  to 
the  auditor,  to  be  paid  out  for  the  expenses  of  an  office. 

It  is  pertinent  to  observe  that  it  is  the  intent  of  the  present 
law  that  a  county  officer,  after  furnishing  the  county  commis- 
sioners with  a  statement  of  the  probable  amount  required  to  con- 
duct his  office  for  the  ensuing  year,  together  with  a  statement  of 
the  amount  expended  by  him  during  the  year  just  ended,  as  re- 
quired by  law  to  be  made,  will  endeavor  to  conduct  said  office  with- 
in the  aggregate  amount  deemed  necessary  as  estimated  probable, 
if  allowed  by  the  county  commissioners  and,  if  not,  within  the 
sum  that  is  allowed  by  them  as  reasonable  and  proper;  and  fur- 
ther that  when  it  becomes  a  necessity  to  ask  for  an  additional 
amount  to  pay  his  employes,  upon  an  emergency  arising,  such  re- 
quest will  be  made  at  the  time  when  the  necessity  becomes  ap- 
parent to  such  pfficer.  That  is,  a  reasonable  and  proper  aggregate 
sum  having  been  determined  upon  and  allowed  by  the  county  com- 
missioners, each  officer  is  expected  to  run  his  office  within  the 
means  thus  afforded  in  the  absence  of  an  emergency.  The  county 
commissioners  are  by  the  law  to  sit  in  judgment  on  matters  tend- 
ing to  show  an  emergency,  and  if  their  decision  is  against  such 
facts  proving  an  emergency  or  in  favor  thereof,  upon  the  instance 
of  the  officer  or  a  taxpayer  an  appeal  may  be  had  to  the  court  of 
common  pleas  upon  such  judgment  of  the  commissioners.  The 
law  concedes  that  emergencies  may  arise  and  additional  allowance 
may  be  required  to  be  allowed,  but  because  it  has  specified  that  an 
aggregate  sum  not  less  than  a  certain  per  centum  of  fees,  etc.,  col- 
lected shall  be  appropriated  for  an  office,  if  said  percentum  affords 
an  amount  that  is  reasonable  and  proper,  expenditure  in  any  office 
in  excess  of  the  aggregate  sum  allowed  is  to  be  avoided. 

With  respect  to  your  statement  that  the  commissioners  shall 
now  act  under  the  provisions  of  repealed  section  2980-1  General 
Code,  the  following  is  cited: 

"Therefore,  the  whole  contention  of  defendant  as  to  these 

sections  falls  before  the  settled  rule  that   the  whole   statute 
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after  an  amendment  has  the  same  effect  as  if  re-enactment 
with  the  amendment.  McKibben  vs.  Lester,  9  Ohio  St.,  628; 
State  ex  rel.,  vs.  Cincinnati,  52  Ohio  St.,  419;  36  Cyc,  1164- 
1165." 

State  vs.  Vause,  84  O.  S.  207. 

In  McKibben  vs.  Lester,  supra,  it  is  said: 

"Where  a  section  is  amended  the  amended  section  must 
be  construed  with  the  rest  of  the  original  act  as  if  it  had  been 
enacted  at  the  same  time  with  it." 

The  conclusion  follows  that  the  application  herein  passed 
upon  does  not  state  facts  sufficient  to  constitute  an  emergency 
under  the  provisions  of  section  2980  General  Code,  and  that  if  an 
application  is  made  to  the  county  commissioners  for  an  additional 
allowance  under  the  emergency  provision  of  section  2980  General 
Code,  and  the  same  is  refused,  the  remedy  is  an  appeal  to  the  court 
of  common  pleas. 
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SYLLABI  OF  REPORTED  CASES 

No.  16821— Dick  Howell  v.  State  of 
Ohio.  Error  to  the  Court  of  Appeals 
of  Stark  County. 

Jones,  J. 

1.  Section  12400,  General  Code, 
giving  the  jury  discretion  to  recom- 
mend mercy  in  cases  of  conviction  of 
first  degree  murder,  confers  an  abso- 
lute discretion  which  should  not  be 
influenced  by  the  court.  However, 
this  dscretion  should  be  exercised  in 
view  of  all  the  facts  and  circumstances 
disclosed  by  the  evidence. 

2.  Under  his  oath  in  the  trial  of 
capital  offenses,  the  juror  is  required 
to  make  true  deliverance  between  the 
state  and  the  accused.  This  requires 
not  only  his  determination  whether 
the  accused  is  guilty  of  first  degree 
murder,  but  whether  a  recommenda- 
tion of  mercy  should  be  made.  Both 
questions  should  be  determined  from 
the  knowledge  the  juror  acquires  as  a 
juror  and  from  the  facts  and  circum- 
stances developed  or  undeveloped 
by  the  evidence. 

3.  In  such  a  case  it  is  not  error  for 
the  court,  in  its  charge,  to  say  to  the 
jury  that  it  was  their  duty  "to  con- 
sider and  determine  whether  or  not, 
in  view  of  all  the  circumstances  and 
facts  leading  up  to,  and  attending  the 
alleged  homicide  as  disclosed  by  the 
evidence,"  they  should  or  should  not 
make  such  recommendation. 

4.  In  such  a  case,  it  is  not  error  for 
the  trial  court  to  permit  counsel  for 
the  state  to  argue  that  a  recommenda- 
tion  for  mercy   should   be  withheld. 

(Shelton  v.  State,  102  Ohio  St., 

post  followed.) 

Judgment  Affirmed. 

Marshall  C.  J.,  Johnson,  Hough  and 
Matthias,  JJ.,  concur.  Wanamaker 
and  Robinson,  J  J.,  dissent. 


No.  16897— Charles  Rehfeld  v.  The 
State  of  Ohio.  Error  to  the  Court  of 
Appeals  of  Sandusky  county. 

Jones,  J. 

1.  If,  in  the  presentation  of  the 
state's  case,  evidence  may  have  ap- 
peared tendng  to  show  insanity  of 
the  accused,  the  burden  of  overcom- 


ing such  tendency  does  not  shift  to 
the  state.  The  burden  of  proof  re- 
mains with  the  accused  and  he  must 
prove  that  issue  by  a  preponderance 
of  all  the  evidence  adduced  on  the 
trial. 

2.  Counsel  for  the  accused  may 
not  before  sentence  obtain  a  second 
trial  upon  the  issue  of  insanity  under 
favor  of  Section  13608,  General  Code, 
especially  where  it  is  not  shown  that 
the  accused  had  become  insane  since 
his  previous  trial  under  that  section. 

3.  It  is  not  error  for  the  trial  court 
to  refuse  the  request  of  the  accused  to 
address  the  court  or  jury  made  after 
the  final  submission  of  the  case,  un- 
less it  is  affirmatively  shown  that  an 
unfair  trial  resulted  from  such  refusal. 

4.  It  is  not  error  to  charge  the 
jury  that  they  may  recommend  mercy 
"if  *  *  *  any  circumstance  of  fact 
in  the  case,"  or  if  a  consideration  of 
"all  the  evidence"  leads  them  to  be- 
lieve that  mercy  should  be  extend- 
ed. (Howell  v.  State,  102  Ohio  St., 
ante,  followed.) 

Judgement  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough  and 
Matthias,  JJ.,  concur.  Wanamaker 
and  Robinson,  JJ.,  dissent  from  the 
4th  proposition  of  the  syllabus,  and 
from  the  judgment. 


No.  16534— Ludie  Clifford  Shelton, 
alias  James  Shelton,  v.  The  State  of 
Ohio.  Error  to  the  Court  of  Appeals 
of  Hamilton  county. 

Robinson,  J. 

1.  It  is  the  privilege  of  an  accused 
upon  trial  to  argue  to  the  jury  in  per- 
son or  by  counsel  every  controlling 
fact  which  the  evidence  tends  to  sup- 
port, and  every  reasonable  inference 
therefrom  touching  the  question  of 
his  guilt  or  innocence,  or  which  may 
tend  to  mitigate  or  lesson  the  penalty, 
where  the  jury  are  empowered  to  fix 
such  penalty. 

2.  Upon  trial,  under  an  indictment 
for  murder  in  the  first  degree,  a  re- 
fusal to  permit  the  accused  in  person 
or  by  counsel  to  argue  to  the  jury 
the  desirability,  advisability  or  wis- 
dom of  recommending  mercy,  is  a  de- 
nial of  the  right  of  the  accused  to 
"defend  in  person  and  with  counsel" 
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under  Section  10,  Article  I  of  the  Con- 
stitution of  the  State  of  Ohio. 

Judgment  reversed. 

Marshall,    C.    J.,   Johnson,   Hough, 
Jones  Matthias,  J  J.,  concur. 


No.  16794 — Henderson  Bandy  v. 
The  State  of  Ohio.  Error  to  the  Court 
of  Appeals  of  Franklin  county. 

Wanamaker,  J, 

1.  Murder  in  the  first  degree,  lit- 
erally considered,  necessarily  in- 
cludes murder  in  the  second  degree 
and  manslaughter.  Whether  in  an  in- 
dictment for  murder  in  the  first  de- 
gree in  the  perpetration  of  a  robbery, 
a  charge  is  warranted  as  to  murder 
in  the  second  degree,  or  manslaugh- 
ter, depends,  however,  not  merely 
upon  whether  or  not  these  are  literal- 
ly included  in  the  formal  charge,  but 
upon  whether  or  not  there  is  any  evi- 
dence tending  to  support  a  charge  of 
murder  in  the  second  degree,  or  man- 
slaughter. 

2.  If  the  indictment  charges  mur- 
der in  the  first  degree  in  the  perpetra- 
tion of  a  robbery,  under  Section  12400, 
General  Code,  and  there  is  no  evi- 
dence tending  to  support  a  charge  of 
murder  in  the  second  degree,  or  man- 
slaughter, as  distinguished  from  mur- 
der in  the  first  degree,  then  the  de- 
fendant, upon  the  failure  of  proof  as 
to  murder  in  the  first  degree  is  en- 
titled to  an  acquittal,  and  in  such 
case,  it  is  not  error  for  the  court  to 
refuse  to  charge  either  murder  in  the 
second  degree  or  manslaughter. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Robinson,  Jones,  and  Matthias,  J  J. 
concur. 


MOTION  DOCKET 

16884 — The  Paige  Dairy  Co.  v. 
Frederick  H.  Affield.  Motion  by 
plaintiff  to  advance  cause  No.  16884 
on  the  general  docket.     Overruled. 

16900— Orrison  Ellis  v.  The  Pruden- 
tial Savings  &  Loan  Co.  et  al.  Motion 
for  an  order  directing  Court  of  Ap- 
peals of  Cuyahoga  county  to  certify 
its  record.     Sustained. 

16900— Orrison  Ellis  v.  The  Pruden- 
tial Savings  &  Loan  Co.  et  al.  Motion 
by  defendant  to  dismiss  the  petition  in 
error  in  cause  No.  16900  on  the  gener- 
al docket.    Sustained. 


16900 — Orrison  Ellis  v.  The  Pruden- 
tial Savings  &  Loan  Co.  et  al.  Motion 
by  O.  P.  Siebold  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Sustain- 
ed. 

16947 — Vincent  Wheatcraft  et  al.  v. 
Melissa  Hall  et  al.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Miami  county  to  certify  its  record. 
Sustained. 

16960— Phillip  Porris  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of   Cuyahoga   county.     Overruled. 

16962 — Lucile  Stewart,  by,  etc.,  v. 
Jesse  P.  Kellough.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Champaign  county  to  certify  its  rec- 
ord.   Sustained. 

16965— John  T.  Painter  v.  The  Stan- 
dard Steel  Castings  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

16969— William  M.  Duncan,  Receiv- 
er of  The  Wheeling  &  Lake  Erie  Rail- 
road Co.  v.  Paul  Devera.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Lucas  county  to  certify  its 
record.    Overruled. 

16971— The  Chatfield  &  Woods  Co. 
v.  Harry  Levindorf .  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

16971— The  Chatfield  &  Woods  Co. 
v.  Harry  Levindorf.  Motion  by  de- 
fendant to  dismiss  motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Sustained. 

16972— City  of  Cincinnati  v.  Pub- 
lic Utilities  Commission.  Motion  by 
the  Cincinnati  &  Suburban  Bell  Tele- 
phone Co.  to  be  made  party  defendant 
in  cause  No.  16972  on  the  general  dock- 
et.    Allowed. 

16973 — Thomas  Urbansky  v.  F.  L. 
Williams.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Cuyahoga 
to  certify  its  record.    Overruled. 

16976— Alice  Loe  et  al.  v.  Edward  H. 
Ault  et  al.  Motion  for  an  order  di- 
1—11841— Dept.  Report 
recting  the  Court  of  Appeals  of  Greene 
county  to  certify  its  record.  Over- 
ruled. 

16979— N.  B.  Flack  et  al.  v.  The 
Board   of  Education   of  the   Jackson 
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Township  Rural  School  District  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Seneca  county  to 
certify  its  record.    Overruled. 

16981— Leroy  H.  Kohn  v.  The 
Wheeling  &  Lake  Erie  Railroad  Co. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Lucas  county  to 
certify  its  record.    Overruled. 

16982— Bonchek  &  Gordon  v.  The 
Pennsylvania  Railroad  Co.  Motion 
tov  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  county  to  certi- 
fy its  record.    Overruled. 

16983— Anna  M.  Doerr  v.  Ada  C. 
Peck  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Ham- 
ilton county  to  certify  its  record. 
Overruled. 

17004— The  City  of  Cincinnati  v. 
Ray  J.  Hillenbrand  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify 
its  record.  (On  rehearing  sua  sponte.) 
Sustained. 

17019— State  of  Ohio  v.  Harry  Mar- 
cinski.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Sus- 
tained. 

16436 — State,  ex  rel.  Price,  Atty. 
Gen.v  v.  Louis  J.  Huwe,  Treas.,  et  al. 
Motion  by  defendants  to  require  plain- 
tiff to  separately  state  and  number 
the  several  causes  of  action  set  forth 
in  the  amended  petition  in  cause  No. 
16436  on  the  general  docket.  Over- 
ruled. 

16929— State  of  Ohio  v.  The  U.  S. 
Fidelity  &  Kuaranty  Co.  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Crawford  county  to 
certify  its  record.    Sustained. 

16930— T.  C.  Keller,  Trustee  in 
Bankruptcy,  v.  R.  Kangesser  et  al. 
Motion  by  defendant  R.  Kengesser  to 
dismiss  petition  in  error  in  cause  No. 
16930  on  the  general  docket.  Sus- 
tained. 

16978 — W.  L.  Slayton,  doing  busi- 
ness as  W.  L.  Slayton  &  Company,  v. 
Village  of  West  Park.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Lucas  county  to  certify  its  record. 
Overruled. 

17988— State  of  Ohio  v.  Ira  T.  Row- 
land. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Crawford 
county  to  certify  its  record.  Over- 
ruled. 

16990 — Board  of  Education  of  the 
School  District  of  the  City  of  Cincin- 


nati v.  Williams  McHenry,  a  minor. 
Motion  for  an  order  directing  the 
Court  of  Appeals  to  certify  its  record. 
Sustained. 

16993— Cudahy  Packing  Co.  v.  The 
Dayton  Laundry  Co.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Montgomery  county  to  certify  its 
record.    Overruled. 

16695 — Blanche  Johnston  -et  al.  v.  E. 
C.  Darling  et  al.  Motion  for  an  or- 
der directing  the  Court  of  Appeals 
of  Coshocton  county  to  certify  its  rec- 
ord.    Overruled. 

16997 — Andreas  Cugier  v.  Edward 
J.  Hanratty,  Sheriff.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its 
record.     Overruled. 

16998 — Frank  P.  Kennison  v.  Mary 
Carroll.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Lucas 
county  to  certify  its  record.  Over- 
ruled. 

17000— Mike  Petro  v.  State  of  Ohio. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyahoga  County 
to  certify  its  record.     Overruled. 

17016 — The  Storrs-Schaefer  Co.  v. 
Edgar  A.  Laws.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

GENERAL  DOCKET 

16516— D.  S.  Snider,  Exr.,  v.  T.  L. 
Rollins.  Coshocton.  Judgment  affirm- 
ed. 

16534— Ludi3  Clifford  Shelton  v. 
State  of  Ohio.  Hamilton.  Judgment 
reversed,  and  cause  remanded. 

16668— The  American  Sheet  A  Tin 
Plate  Co.  v.  Mervin  Rolley.  Colum- 
biana.    Judgment  reversed. 

16794— Henderson  Bandy  v.  The 
State  of  Ohio.  Franklin.  Judgment 
affirmed. 

16798 — State,  ex  rel.  Emma  Diehl- 
man,  v.  Dr.  Charles  H.  Clark,  Supt. 
Lima  State  Hospital.  Allen.  Juqg- 
ment  affirmed. 

16821— Dick  Howell  v.  The  State  of 
Ohio.    Stark.    Judgment  affirmed. 

16897— Charles  Rehfeld  v.  The 
State  of  Ohio.  Sandusky.  Judgment 
affirmed. 

16812 — The  Pennsylvania  R.  R.  Co. 
v.  The  Public  Utilities  Commission  of 
Ohio  et  al.  Public  Utilities  Commis- 
sion. Dismised  by  plaintiff  in  error 
at  its  costs. 
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NEW  INCORPORATIONS 

The  Karl  H.  Bremer  Co.,  Cincin- 
nati, $10,000.00.  Jos.  F.  O'Brien,  Karl 
H.  Bremer,  Anthony  B.  Dunlap,  John 
C.  Mcarthy,  Daisy  Wehlwender. 

The  Scioto  County  Development  Co., 
Portsmouth,  $100,000.00.  Thomas  D. 
Smith,  Thomas  C.  Beatty,  Anclem  T. 
Holcomb,  W.  C.  Howell,  Mark  Craw- 
ford. 

The  New  Way  Manufacturing"  Co., 
Plymouth,  $250,000.00.  Chas.  E.  West, 
Samuel  B.  Fenner,  Fred  B.  Clark, 
Geo.  W.  Smith,  J.  Elden  Mimeons. 

The  Elfdale  Realty  Co.,  Cleveland, 
$500.00.  Wm.  A.  McAfee,  H.  T. 
Doehrinjr,  C.  E.  Van  Corder,  Maurice 
F.  Hanning,  A.  B.  Oakes. 

The  Chriet  Kautz  Co.,  Columbus, 
$500.00.  Fred  G.  Kaurz,  Durus  J. 
Deibel,  August  F.  Kautz,  Anna  Kautz, 
Willa  Deibel. 

The  Ugane  Equipment  Co.,  Cleve- 
land. $500.00.  L.  H.  Heister,  N.  E. 
Aitchison,  A.  J.  Schanfarber,  B.  D. 
Gordon,  G.  E.  Buchbeit. 

The  Hamilton  Rossville  Hydraulic 
Co„  Hamilton,  $100,000.00. 

The  National  Merchants  Protective 
Association  Co.,  Cleveland,  $10,000.00. 
J.  W.  White,  L.  J.  Cogan,  Abe  Gerson, 
E.  W.  Zack,  Michael  D.  Castriemo. 

The  Hoover  Toy  and  Specialty  Co., 
Cincinnati,  $30,000.00.  Francis  M. 
Hoover,  Reuben  C.  Leininger,  Arthur 
C.  Leininger,  Harry  M.  Palmer, 
Francis  A.  Hoover. 

The  Cowen-Gow-Dickens  Co.,  Bel- 
laire,  $15,000.00.  John  R.  Gow,  H.  S. 
Cowen,  Charles  C.  Dickens,  C.  W. 
Dickens,  D.  T.  Cowen. 

The  West  End  Hardware  Co., 
Cleveland,  $50,000.00.  Perry  L.  Gra- 
ham, Clayton  C.  Townes,  F.  H.  Sell- 
bersr,  A.  W.  Thomas,  N.  E.  Moritz. 

The  Root.  L.  Burnor  Co.,  Toledo, 
$25,000.00.  Robert  L.  Burnor,  E.  C. 
Froehlich,  G.  Ohlinger,  Marie  Atkin- 
son, L.  R.  Wickenden. 

The  Buhl-Beeman  Co.,  Cleveland, 
$10,000.00.  Clarence  W.  Buhl,  Mary 
L.  Hogan,  D.  D.  Hurlbut,  Edward  H. 
Tracy,  Allison  M.  Gibbons. 

The  Adkins  Sales  &  Manufacturing 
Co.,  Canton,  $500.00.  J.  H.  Foleyn, 
N.  J.  Cummins,  Thomas  E.  Adkins, 
J.  B.  Parker,  A.  J.  Schario. 

The  Akron  Billiard  &  Bowling  Sup- 
ply Co.,  Akron,  $45,000.00.  C.  J.  Coch- 


ran, C.  R.  McDonald,  Jno.  W.  Wil- 
liams, Mable  A.  Williams,  Mazie  M. 
Cochran. 

The  Perry  County  Livestock  Co., 
Glenford,  $3,000.00.  F.  M.  Randolph, 
E.  G.  Melick,  Geo.  L.  Brown,  J.  E. 
Wilkins,  Wm.  Kelley. 

The  Linder  Flexible  Belt  Co.,  Elyria, 
$20,000.00.  Andrew  J.  Linder,  Harry 
E.  Linder,  E.  Arnold  Deutsch,  L.  B. 
Fauver,  F.  L.  Hamel. 

The  Wheatley  Pottery  Co.,  Cincin- 
nati, $200,000.00.  Isaac  Kahn,  John 
B.  Swift,  Herman  A.  Bayless,  Jos. 
Hummel,  Jr.,  Anna  Mahoney. 

The  Pearl  Petroleum  Co.,  Cleve- 
land, S50.00Q.00.  G.  H.  Dempsey. 
John  J.  Moore,  J.  D.  Wilson,  Edward 
Etzumsperger,  G.  T.  Stowe. 

The  Realty  Mortgage  Co.,  Youngs- 
town,  $500.00.  D.  Y.  Peters,  E.  M. 
McBride,  Chas.  P.  Cervone,  F.  B. 
Kearney,  Jno.  B.  Malloy. 

The  Form  an  Dry  Cleaning  Co., 
Cleveland,  $25,000.00.  L.  D.  Piatt, 
Chas.  Piatt,  Carl  W.  Schaefer,  F.  A. 
Lennie,  E.  A.  Pagel. 

The  Lincoln  Mortgage  Co.,  Cleve- 
land, $50,000.  C.  V.  Liggett,  C.  E. 
Clark,  T.  A.  Ryan,  A.  S.  Haskell,  G. 
M.  Selie. 

The  Investors  Oil  &  Gas  Co.,  Na- 
poleon. $100,000.00.  A.  M.  Friend, 
Karl  E.  Pauli,  Chas.  R.  Ulrich,  Geo. 
R.  Campbell,  W.  H.  Cook. 

The  Preston  Clinton  Manufactur- 
ing Co.,  Cleveland,  $20,000.00.  Ar- 
thur Pankey,  Elijah  Marlow,  Shad- 
rick  William  8,  G.  E.  Alexander, 
Preston  Clinton,  Oliver  Crosson. 

The  M.  Catalano  &  Sons  Co., 
Cleveland,  $10,000.00.  Robert  Cata- 
lano, Frank  Catalano,  Lucy  Cata- 
lano, Michael  Catalano,  Frances  Cata- 
lano. 

The  DeGans  Phonograph  &  Diaph- 
ragm Co.,  Cleveland,  $100,000.00.  Dr. 
Wm.  M'Gans,  Charles  Melbourne, 
Edward  J.  Collinson,  Abraham  Hod- 
gins,  Dr.  Malvin  B.  Gans. 

The  L.  T.  Cooper  Co.,  Dayton,  $100,- 
000  00.  Lee  Warren  James,  Daniel 
L.  Dwyer,  J.  B.  Coolidge,  Nellie  Mc- 
Grath,  Jeanette  Rench. 

The  Ruebel-Weaver-Kpenig  Co., 
Cincinnati,  $50,000.00.  George  L. 
Ruebel,  Geo.  L.  Weaver,  Samuel  A. 
Weaver,  Stephen  E.  Willey,  William 
F.  Koenig. 
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The  Antel  Roofing  Co.,  Cleveland, 
$2,500.00.  John  Antl,  Vincent  Antl, 
Joe  Antl,  Emil  Antl,  Matthew  Antl. 

The  Tri-State  Music  Co.,  Kinsman, 
$500.00.  H.  A.  Copeland,  M.  B. 
Fromme,  A.  E.  Collins,  S.  F.  Thomp- 
son, G.  F.  Burford. 

The  Farmers  Mortgage  &  Finance 
Co.,  Springfield,  $500.00.  Francis  J. 
Drolla,  John  T.  Ricks,  C.  O.  Baker, 
Horace  L.  Heistand,  Adam  Stoner. 

The  Trumbull  Manufacturing  Co., 
Warren,  $125,000.00.  Geo.  T.  Fil- 
lius,  W.  M.  Carter,  Arden  O.  Lea, 
Sara  Petty,  E.  A.  Williams. 

The  East  Ohio  Power  &  Light  Co., 
Youngstown,  $10,000.00.  Norman  A. 
Emery,  C.  F.  Smith,  Donald  J.  Lynn, 
T.  Lamar  Jackson,  Wallace  F.  Judd. 

The  Youngstown  Sales  Co.,  Ports- 
mouth, $50,000.00.  Edward  D.  Stev- 
ens, Clara  York  Stevens,  Clinton  M. 
Searl,  Geo.  A.  Youngman,  Effie  C. 
Youngman. 

The  Byco  Tire  &  Rubber  Co.,  Hicks- 
ville,  $25,000.00.  Allen  Bybee,  C.  C. 
Black,  C.  A.  Bybee,  Geo.  L.  Coleman. 

The  Euclid  59th  Co.,  Cleveland, 
$50,000.00.  W.  V.  Brothers,  E.  C. 
Covert,  F.  B.  Draeger,  Leonard  S. 
Levy,  M.  Mergner. 

The  P.  B.  C.  Co.,  Cleveland,  $10,- 
000.00.  A.  L.  Brewster,  H.  A.  Sheets, 
Margaret  Sheets,  C.  H.  Eddy,  Fred 
D.  Wallace. 

The  R.  b!  Cook  Co.,  Cleveland,  $25,- 
000.00.  M.  B.  Vilas,  J.  F.  Wieser,  R. 
L.  McCarthy,  M.  C.  Haugh,  M.  T. 
Gorton. 

The  Advance  Box  Co.,  Cleveland, 
$25,000.00.  Lucius  R.  Landfear, 
William  Miers,  Mary  Sivoneck,  Geo. 
Baumgartner,  Fred  Schomburg. 

The  Acme  Battery  Solution  Co., 
Cleveland,  $10,000.00.  Carl  F.  Pfann- 
kuche,  Chas.  Clark,  G.  E.  Petersen, 
Mary  L.  Hogan,  Edw.  H.  Tracy. 

The  Emerson  Amusement  Co.,  Cin- 
cinnati, $10,000.00.  Otto  G.  Spangen- 
berg,  Arthur  C.  Fricke,  Fred  H.  Der- 
fus,  Ralph  E.  Gaches,  Arthur  R. 
Spangenberg. 

The  Commonwealth  Electric  Con- 
struction Co.,  Cleveland,  $10,000.00. 
Arthur  A.  Neiger,  Louis  H.  Busch, 
Jay  B.  Goodman,  W.  E.  Kersten,  G. 
P.  Mohr. 

The  Cincinnati  Authorized  Ford 
Dealers  Co.,  Cincinnati,  $75,000.00. 
C.  H.  Petermann,  E.  H.  Matthews,.  J. 
W.  Matthews,  B.  E.  Pace,  F.  O.  Val- 
entine. 


The  Maue-Hereford  Cattle  Co., 
Troy,  $10,000.00.  J.  L.  Maue,  E.  M. 
Maue,  C.  E.  Maue,  A.  Maue,  George 
O'Sullivan. 

The  Miller  Weigand  Co.,  Dayton, 
$10,000.00.  John  L.  Weigand,  Rich- 
ard R.  Miller,  Kathryn  Stout,  Blanche 
K.  Weigand,  John  L.  Miller. 

The  Ledger  Publishing  Co.,  Co- 
lumbiana, $75,000.00.  R.  J.  Jeffreys, 
Howard  Jeffreys,  Elizabeth  Jeffreys, 
Margaret  Jeffreys,  H.  W.  Hammond. 

The  Meigs  Oil  &  Gas  Co.,  Akron, 
$100,000.00.  Walter  H.  Sears,  H.  L. 
Brown,  L.  H.  Kendall,  Nettie  Blanche 
Brown,  Cecelia  E.  Sears. 

The  Beautex  Manufacturing  Co., 
Cleveland,  $25,000.00.  W.  K.  Sadler, 
R.  K.  Sadler,  E.  B.  Sadler,  C.  U.  Sad- 
ler, Jr.,  H.  K.  Sadler. 

The  Marion  Eagles  Holding  Co., 
Marion,  $25,000.00.  Herm  Kalkbren- 
ner,  M.  L.  Paddock,  Peter  H.  Nidig, 
John  A.  Abel,  L.  R.  Lindsay. 

The  Superior  Lunch  &  Fried  Cake 
Co.,  Toledo,  $25,000.00.  Oscar  J. 
Smith,  John  B.  McMahon,  Zelma 
Harding,  Helen  L.  Christopher,  Ber- 
nice  S.  Oechsler. 

The  Union  Institute  Co.,  Cleveland, 
$25,000.00.  M.  M.  Hughes,  W.  H. 
Thomas,  E.  F.  Hayes,  M.  L.  Sweeney, 
Clara  Guenther. 

The  Knight  Price  Co.,  Columbia 
Heights,  Camp  Chase,  $10,000.00.  H. 
M.  Knight,  F.  X.  Price,  A.  L.  Rich- 
ards, F.  A.  Clover,  Carl  S.  Schmelzer. 

The  Nu-Air  Rubber  Products  Co., 
Cleveland,  $500,000.  Albert  E.  Klein- 
berger,  Chas.  Sykora,  Elroy  H.  Ward, 
R.  B.  Woolf,  H.  T.  Dalby. 

The  E.  E.  Urban  Co.,  Dayton,  $50,- 
000.00.  E.  E.  Urban,  H.  J.  Osburn, 
Ellis  J.  Finke,  Louis  Philipps,  P.  J. 
Sheridan,  Jr. 

The  Regal  Realty  Co.,  Cleveland, 
$500.00.  E.  L.  Mueller,  G.  E.  Buch- 
heit,  A.  M.  Marks,  P.  C.  Becker,  C. 
K.  Allen. 

The  Italian  Mortgage  &  Invest- 
ment Co.,  Cleveland,  $10,000.00.  Jo- 
seph Nuccio,  Garrett  Stevens,  Kath- 
ryn Hagerty,  Alfred  DeLorenzo,  Lola 
Spence. 

The  Service  Savings  &  Loan  Co., 
Cleveland,  $1,000,000.00.  A.  V.  Birm- 
Baum,  G.  W.  Conelly,  L.  K.  Warak, 
Henry  K.  Beckwith,  K.  V.  Miller. 

The  C.  H.  Dater  Co.,  Cincinnati, 
$30,000.00.  Chas.  H.  Dater,  O.  H. 
Dater,  Jas.  H.  Doran,  Jas.  W.  Doran, 
C.  T.  Zachritz. 
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Natural  Oil  Co.,  Dayton,  $100,- 
O00.00.  Mrs.  Etta  Gray,  Harry  Gray, 
Mrs.  Ida  M.  Schuler.  Chauncey  A. 
Moon,  Irwing  H.  Rutn. 

The  Advance  Printing  Co.,  Cleve- 
land, $75,000.00.  Lucius  R.  Landfear, 
Stark  W.  Deming,  Murdock  Keliy, 
William  Munck,  Mary  Sivoncok. 

The  Highland  Live  Stock  Co.,  Hills- 
boro,  $5,000.00.  A.  J.  Fender,  S.  F. 
Smith,  Thos.  H.  Nelson,  C.  E.  Hast- 
ings, John  Q.  Roads. 

The  International  Underwriters 
Co.,  Cleveland,  $5,000.00.  Maurice  R. 
Freeman,  Asher  Levin,  A.  W.  Loewen- 
thal,  D.  L.  Shaw,  S.  Caplan. 

The  Peoples'  Savings  Building  Co., 
Lorain,  $70,000.00.  L.  A.  Burgett,  A. 
A.  Plato,  W.  H.  Williams,  S.  Gold- 
stein, T.  C.  Metzer. 

The  Kanard  Co.,  Dayton,  $10,000.00. 
Julian  M.  Case,  Jason  E.  Durst,  How- 
ard W.  Linard,  Sylvester  T.  Hersh- 
ner,  Ellis  P.  Legler. 

The  Bethel  Township  Community 
Co.,  Medway,  $10,000.00.  Harry  W. 
Kline,  John  F.  Williams,  Arthur  M. 
Zeller,  Fred  H.  Buschemeyer,  Harry 
W.  Keechle. 

The  Gordon  Coffee  Co.,  Cleveland, 
$5,000.00.  T.  C.  Robinson,  Tracy  H. 
Duncan,  K.  Wing,  R.  I.  Anderson,  M. 
Glenn. 

The  Cary  Specialty  Co.,  Cleveland, 
$10,000.00.  Mott  G.  Spaulding,  M.  W. 
Cary,  V.  V.  Woberill,  W.  C.  Grant, 
Reuben  Blum. 

The  Major  Oil,  Gas  &  Mining  Co., 
Cincinnati,  $25,000.00.  Edward  J. 
Stiegler,  J.  F.  Zos,  Herman  Schloemer, 
Bernard  Hagedormn,  Jr.,  Louis  F. 
Stiegler. 

The   Automotive   Bolt   &   Nut  Co., 
Cleveland,      $10,000.00.        James    V/ 
O'Neil,     Margaret     O'Neil,     Frances 
Kroeschel,    A.    J.    Connors,   John    P. 
O'Neil. 

The  A.  L.  Reed  &  Sons  Co.,  Brook- 
Wile,  $35,000.00.  Arthur  Reed,  E.  E. 
Kumler,  John  Altrichter,  Geo.  O'Sul- 
livan,  G.  L.  Sutton. 

The  United  Parts  Co.,  Cleveland, 
$5,000.00.  J.  C.  Royon,  C.  H.  Royon, 
Albert  J.  Sanders,  Elliott  E.  Stearns, 
John  A.  Chamberlain. 

The  P.  H.  Sampliner  Co.,  Cleveland, 
$25,000.00.  Henry  E.  Kaufman,  N. 
Sampliner,  George  I.  Wirpel,  Fred- 
erick Frankel,  Philip  Frankel. 

The  Wally  Co.,  Cleveland,  $500.00. 
Walter  L.  Smith,  C.  F.  Smith,  E.  J. 
Warrick,  A.  E.  Rogers,  H.  E.  Allport. 


The  Rufenacht  Rubber  Co.,  Bucy- 
rus,  $150,000.00.  Philip  H.  Heater, 
Frederick  Rufenacht,  Anna  C.  Rufen- 
acht, Lorenz  Rufenacht,  Albert  W. 
Reiser. 

The  Miami  Press  Co.,  Cincinnati, 
$25,000.00.     Walter  C.  Taylor,  James 

B.  O'Donnell,  John   D.   Ellis,   Alfred 
T.  Geisler,  A.  Wood. 

The  Schofield  Road  Threshing  Co., 
Cortland,  $2,000.00.  M.  O.  Snider,  L. 
E.  Weir,  John  Prince,  Isaac  D.  Wilds, 

C.  L.  Rising. 

The  Elmont  Co.,  Columbus,  $25,- 
000.00.  G.  Howard  Gearhart,  H.  L. 
Gearhart,  Dewitt  Hunter,  Geo.  W. 
Parker,  D.  N.  Hunter. 

The  Bona  Fide  Mortgage  &  Dis- 
count Co.,  Akron,  $100,000.00.  G.  W. 
Auten,  R.  L.  Pardee,  T.  E.  Steiner, 
M.  L.  Graybill,  E.  C.  Chambers. 

The  S.  Sandusky  Co.,  Cleveland, 
$10,000.00.  Charles  Rosenblatt,  I.  J. 
Rothschild,  Julius  Rothschild,  Sol 
Hurwitz,  E.  Spielbert. 

The  Peggy  Jane  Shopps,  Cleveland, 
$5,000.00.  Clarinda  Jane  Pratt  C.  D. 
Enzor,  C.  M.  Enzor,  H.  C.  Teneau, 
Mae  Enzor. 

The  Barsteel  Products  Co.,  Cleve- 
land, $50,000.00.  D.  K.  Henderson, 
Louis  Bloomfield,  A.  R.  Purmort,  F. 
B.  Gott,  I.  M.  Grolls, 

The  Drexell  Park  Greenhouse  Co., 
Dayton,  $20,000.00.  W.  B.  Hoffman, 
Lee  E.  Hoffman,  Cora  Hoffman,  Anna 
M.  Hoffman,  E.  E.  Kunler. 

The  Vincklur  Dairy  Co.,  Cleveland, 
$25,000.00.  Wm.  W.  Romensweig, 
Jos.  S.  Backowski,  Wm.  Z.  Goodmar, 
Alfred  Safran,  F.  F.  Chapin. 

The  H.  E.  Stratton  Pulp  Stone  Co., 
Toronto,  $50,000.00.  Harper  E.  Strat- 
ton, Dorham  S.  Stratton,  G.  Wilmot 
Stratton,  A.  Liona  Stratton,  Lula  E. 
Strattan. 

The  J.  R.  C.  Oil  &  Gas  Co.,  Logan, 
$30,000.00.  Theo.  C.  Johnson,  Alma 
H.  Johnson,  Asbury  Riggs,  Viola 
Riges,  Palser  Riggs. 

The  Schaaf  Road  Coal  &  Supply  Co., 
Brooklyn  Heights,  $40,000.00.  A.  R. 
Keyse,  Philip  Huminger,  M.  F.  Cut- 
ting, W.  L.  Keyse,  J.  H.  Unknck. 

The  Farmer's  Equity  Union  Cream- 
ery Co.,  Lima,  $200,000.00.  Wm. 
Klinger,  D.  B.  Brower,  Oren  Dicka- 
seon,  H.  J.  Sunderland,  W.  A.  Steven- 
son. ^       «  ,  ^ 

The  Salem  Shoe  Co.,  Salem,  $20,- 
000.00.  M.  L.  Cailey,  P.  Cronin,  W.  I. 
Scott,  F.  J.  Eckstein,  J.  S.  Gallagher. 
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The  L.-M.-S.  Co.,  Elyria,  $75,000.00. 
W.  S.  Miller,  R.  B.  Lersch,  A.  L. 
Stark,  W.  H.  Stark,  S.  H.  Squire. 

The  Liting  Rod  Spark  Plug  Co., 
Cleveland,  $500.00.  David  Meara, 
Jack  Noel,  Martin  Thomas,  E.  G. 
Nally,  M.  B.  Ozier. 

The  B.  L.  Bolton  Decorating  Co., 
Celina,  $2,500.00.  B.  L.  Bolton,  E.  E. 
Kumler,  G.  L.  Sutton,  Geo.  O' Sullivan, 
John  Altrichter* 

The  Chalfant  Engineering  &  Con- 
struction Co.,  Barnesville,  $25,000.00. 
Frank  Robinson,  William  Kennard, 
Gibson  Bradfield,  Ray  K.  Chalfant,  A. 
E.  Kennard. 

The  Needham  Products  Co.,  Cleve- 
land Heights,  $350,000.00.  R.  Mac- 
Pherson,  R.  R.  Southwick,  A.  E. 
Needham,  John  A.  Elden,  Wallace 
Needham. 

The  Better  Store  Co.,  Canton,  $150,- 
000.00.  Philip  Better,  Joseph  Gersten, 
Russell  J.  Burt,  Lester  H.  flossier,  H. 
H.  Better. 

Tne  C.  A.  King  &  Co.,  Toledo, 
$100,000.00.  John  C.  Husted,  Howard 
Lewis,  Frank  S.  Lewis,  Milo  J.  War- 
ner, Chas.  H.  Lemmon. 

The  Columbus  Pie  Co.,  Columbus, 
$2,500.00.  Frank  L.  Drake,  H.  A. 
Allison,  Grant  Allison,  Chas.  Kaiser, 
Wm.  B.  Drake. 

The  Fitzjohn  Farrell  Realty  Co., 
Toledo,  $10,000.00.  Edward  F.  Fitz- 
john, George  E.  Farrell,  Mary  L.  Fitz- 
john, C.  Etta  Farrell,  Vera  I.  Bowen. 

The  Buckeye  Pictures  Co.,  Youngs- 
town,  $5,000.00.  C.  H.  Kunkleman,  H. 
C.  Kunkleman,  F.  W.  Kunkleman,  N. 
Wm.  Lallo,  S.  K.  Gaffey. 

The  Freight  Service  Co.,  Cleveland. 
$50,000.00.  F.  W.  Brunner.  Donald 
C.  VanBuren,  Perry  D.  Caldwell,  M. 
L.  Higgins,  D.  L.  Schwab. 

The  Alexander  Knitting  Mills  Co., 
Cleveland,  $500.00.  Irwin  N.  Loeser, 
Frank  G.  Mooney,  K.  D.  Carter,  Mon- 
roe A.  Loeser,  Ira  J.  Warner. 

The  Union  Drug  Co.,  Canton,  $500. 
Louis  Kaven,  John  Rommel,  C.  A. 
Dougherty,  Thomas  F.  Turner,  Oscar 
M.  Abt  . 

Increases 

The  Reed  Furniture  Co.,  Dayton, 
from  $100,000.00  to  $150,000.00. 

The  Graves  Realty  Co.,  Cleveland, 
from  $10,000.00  to  $50,000.00. 

The  Marion  Tire  &  Rubber  Co., 
Marion,  from  $750,000.00  to  $1,250,- 
000.00. 


The  Cleveland  Match  Co.,  Cleve- 
land, 5,000  shares  to  7,000  shares. 

The  Bellefontaine  Development  Co., 
Bellefontaine,  from  $50,000.00  to 
$100,000.00. 

The  Young  Engineering  Co.,  Cleve- 
land, from  $10,000.00  to  $30,000.00. 

The  Marshall-Gerken  Co.,  Toledo, 
from  $10,000.00  to  $50,000.00. 

The  Geo.  D.  Koch  &  Son  Co.,  Cleve- 
land, from  $30,000.00  to  $100,000.00. 

The  Canton  Ice  Delivery  Co.,  Can- 
ton, from  $150,000.00  to  $250,000.00. 

The  Canton  Paint  &  Glass  Co., 
Canton,  from  $10,000.00  to  $50,000.00. 

The  Gooding  Shoe  Co.,  Lima,  from 
$50,000.00  to  $75,000.00. 

The  Fletcher  Cartage  &  Storage 
Co.,  Sandusky,  from  $25,000.00  to 
$50,000.00. 

The  Reeves  Banking  &  Trust  Co., 
Dover,  from  $100,000.00  to  $125,000.- 
00. 

The  Albert  R.  Hostetter  Co.,  Day- 
ton, from  $75,000.00  to  $150,000.00. 

The  Fred  Lauck  Co.,  Fostoria,  from 
$10,000.00  to  $25,000.00. 

The  Canton  Cutlery  Co.,  Canton, 
from  $50,000.00  to  $200,000.00. 

The  Excelsior  Shoe  Co.,  Ports- 
mouth, from  $900,000.00  to  $1,050,- 
000.00. 

The  Clermont  Building  Loan  & 
Savings  Co.,  New  Richmond,  from 
$500,000.00  to  $1,000,000.00. 

The  Brown  County  Independent 
Telephone  Co.,  Georgetown,  from 
$20,000.00  to  $25,000.00. 

The  Nelson-Dever  Music  Co.,  Steu- 
benville,  from  $15,000.00  to  $35,000.- 
00. 

The  Thomas  Manufacturing  Co., 
Springfield,  from  $300,000.00  to  $600,- 
000.00. 

Decreases 

The  Lodge  &  Shipley  Machine  Tool 
Co.,  Cincinnati,  from  $4,400,000.00  to 
$4,060,000.00. 

The  McMyler-Interstate  Co.,  Cleve- 
land, from  $3,000,000.00  to  $2,000,- 
000.00. 

The  Ohio  Central  Oil  &  Gas  Co., 
Massillon,  from  $125,000.00  to  $104,- 
758.00. 

The  Metalcraft  Co.,  Cleveland,  from 
$200,000.00   to   $100,000.00. 

The  Metalcraft  Co.,  Cleveland,  from 
$100,000.00  to  $10,000.00. 

The  Cincinnati  &  Suburban  Ex- 
press Co.,  from  $75,000.00  to  $10,- 
000.00. 
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No.  2188— In  the  Matter  of  the  Application  for  Authority  of  The 
North  Jackson  Telephone  Company  to  Sell,  and  The  Ohio  State 
Telephone  Company  to  Purchase  Certain  Telephone  Property. — 
Prayer  Granted. 


(Dated  May  2,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  joint 
application  of  The  North  Jackson  Telephone  Company  and  The 
Ohio  State  Telephone  Company,  corporations  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio), 
asking  the  consent  to  and  approval,  by  this  Commission,  of  the 
sale  by  said  first  named  applicant  and  the  purchase  and  acquisition 
by  the  latter  of  all'  the  property,  rights  and  other  assets  of  said 
The  North  Jackson  Telephone  Company  except  cash  and  accounts 
on  hand  and  accrued  prior  to  January  first,  1921. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein,  its  independent  inquiry  and  investigation  thereupon 
and  for  the  purposes  of  this  proceeding,  that  the  said  property, 
rights  and  assets  of  said  The  North  Jackson  Telephone  Company, 
for  purchase  and  sale  purposes,  are  worth  the  sum  of  $9,000.00, 
and  that  the  public  will,  upon  such  sale  and  purchase  of  property,  be 
furnished  adequate  service  for  a  reasonable  and  just  rate,  rental, 
toll  or  charge  therefore,  and  is  satisfied  that  consent  and  authority 
for  such  sale  and  purchase  of  said  public  utility  property  should  be 
granted.    It  is,  therefore, 

Ordered,  That  said  The  North  Jackson  Telephone  Company  be, 
and  hereby  it  is  authorized  to  sell  and  convey  to  The  Ohio  State 
Telephone  Company  all  of  its  property,  rights  and  other  assets 
(save  and  except  cash  and  accounts  on  hand  and  accrued  prior  to 
January  first,  1921),  consisting,  generally,  of  a  telephone  exchange, 
lines  and  appurtenances  in  and  about  the  Village  of  North  Jackson, 
Mahoning  County,  Ohio;  and  said  The  Ohio  State  Telephone  Com- 
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pany  hereby  is  authorized  to  purchase  and  acquire  the  same  and 
to  pay  therefore  the  agreed  consideration  of  $8,000.00.  It  is  fur- 
ther 

Ordered,  That  forthwith  upon  the  exercise  of  the  authority 
herein  granted  said  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdraw&l  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  said 
property,  nor  shall  the  findings  hereinbefore  set  forth  as  to  rates, 
service  and  the  value  of  said  property,  nor  the  acquiescence  in  the 
pasage  of  said  agreed  consideration  be  binding  upon  this  Commis- 
sion in  any  future  proceeding  involving  rates  or  service. 


No.  2196 — In  the  Matter  of  the  Application  of  The  Farmers'  Elec- 
tric Power  and  Light  Company  for  Authority  to  Issue  and  Dis- 
pose of  Its  Capital  Stock. — Prayer  Granted. 


(Dated  May  2,  1921.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application,  as  amended,  of  The  Farmers' 
Electric  Power  and  Light  Company,  (a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) , 
for  the  consent  and  authority  of  this  Commission  to  issue  and 
dispose  of  its  common  capital  stock  of  the  par  value  of  seventeen 
thousand  dollars,  the  proceeds  arising  from  the  sale  thereof  to  be 
used  to  reimburse  its  treasury  for  the  moneys,  not  procured  by  the 
issue  of  stock,  bonds  notes  or  other  evidences  of  indebtedness,  here- 
tofore expended  therefrom  for  capital  purposes ;  to  discharge  certain 
indebtedness  created  and  incurred  for  and  on  account  of  the  pro- 
vision of  additions  to  its  facilities,  and  to  provide  a  working  capital. 

Upon  consideration  whereof  and  being  fully  advised  in  the 

premises,  the  Commission  finds : 

(1)  That  within  the  five  years  next  preceeding  the  date 
of  the  filing  of  the  application  herein  and  to  and  including  the 
nineteenth  day  of  April,  1921,  the  applicant  had  actually  ex- 
pended from  its  treasury  for  the  acquisition  of  property  and 
the  construction,  completion,  extension  and  improvement  of 
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its  facilities,  the  sum  of  $7,964.38,  none  of  which  was  obtained 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness ; 

(2)  That,  as  of  said  date,  April  nineteenth,  1921,  the  ap- 
plicant was  indebted  for  the  sum  of  $291.61  for  and  on  account 
of  the  provision  of  other  additions,  extensions  and  improve- 
ments to  its  facilities; 

(3)  That  the  maintenance  and  improvement  of  appli- 
cant's service  requires  that  it  be  provided  with  a  working 
capital  approximately  the  sum  of  $500.00,  and 

(4)  That  the  issue  of  applicant's  common  capital  stock  of 
the  par  value  of  $8,800.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  reimburse- 
ment of  its  treasury  for  the  aforesaid  uncapitalized,  capital 
expenditures  therefrom,  the  payment  and  discharge  of  its 
said  lawful  indebtedness,  and  the  maintenance  and  improve- 
ment of  its  service  as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  common  capital  stock  of  the  par  value  of  $8,- 
800.00  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Farmers'  Electric  Power  and  Light 
Company  be,  and  hereby  it  is  authorized  to  issue  its  common  capi- 
tal stock  of  the  par  value  of  eight  thousand,  eight  hundred  dollars 
($8,800.00),  and  that  said  capital  stock  be  sold  for  the  highest 
price  obtainable  but  not  less  than  the  par  value  thereof.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  devoted  to  and  used  for  the  following  purposes, 
and  no  others,  to- wit: 

(a)  $7,964.38  to  reimburse  the  applicant's  treasury  for 
such  sum  of  money,  not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  expended 
therefrom  within  the  five  years  next  preceding  the  date  of 
the  filing  of  the  application  herein  and  to  the  nineteenth  day 
of  April,  1921,  for  the  acquisition  of  property  and  the  con- 
struction, completion,  extension  and  improvement  of  its  facil- 
ities ; 

(b)  $291.61  for  the  payment  and  discharge  of  applicant's 
indebtedness,  as  of  April  nineteenth,  1921,  for  and  on  account 
of  the  provision  of  additions,  extensions  and  improvements  to 
its  facilities,  and 

(c)  The  balance  of  such  proceeds  to  be  used  as  a  working 
capital. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
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mission  of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order.    It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent 
and  authority  to  issue  additional  common  capital  stock  of  the  par 
value  of  eight  thousand,  two  hundred  dollars  ($8,200.00),  be,  and 
hereby  it  is  denied. 

No.  2257 — In  the  Matter  of  the  Application  of  The  Hocking  Power 
Company  for  Consent  and  Authority  to  Issue  and  Dispose  of 
Common  Capital  Stock. — Prayer  Granted. 


(Dated  May  3,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Hocking  Power  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio),  for  the  consent  and  authority  of  this  Commission  to 
issue  and  sell  common  capital  stock  of  the  par  value  of  $79,300.00, 
the  proceeds  arising  from  the  sale  thereof  to  be  used  as  a  working 
capital  in  the  conduct  of  applicant's  business. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commision  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  inquiry  and  investigation  there- 
upon that  the  issue  of  applicant's  common  capital  stock  of  the  par 
value  of  $56,800.00  is  reasonably  required  and  the  money  to  be  pro- 
cured thereby  necessary  for  the  maintenance  and  improvement 
of  its  service,  and  is  satisfied  that  consent  and  authority  for  the 
issue  and  disposition  of  applicants  common  capital  stock  of  such 
par  value  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Hocking  Power  Company  be,  and  here- 
by it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  fifty-six  thousand  eight  hundred  dollars  ($56,800.00) ,  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable  but 
not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
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tal  stock  be,  by  the  applicant,  used  as  a  working  capital  and  for 
no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
proceeds  thereof,  pursuant  to  the  terms  and  conditions  of  this 
order.    It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent 
and  authority  to  issue  and  dispose  of  common  capital  stock  of  the 
additional  par  value  of  twenty  two  thousand,  five  hundred  dollars 
($22,500.00),  be,  and  hereby  it  is  denied. 


No.  2256 — In  the  Matter  of  the  Application  of  The  Athens  Electric 
Company  for  Consent  and  Authority  to  Issue  and  Dispose  of  Com- 
mon Capital  Stock. — Prayer  Granted. 


(Dated  May  3,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dences submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Athens  Electric  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio),  for  the  consent  and  authority  of  this  Commission  to 
issue  and  sell  common  capital  stock  of  the  par  value  of  $66,700.00, 
the  proceeds  arising  from  the  sale  thereof  to  be  used  as  a  working 
capital  in  the  conduct  of  the  applicant's  business. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  inquiry  and  investigation  there- 
upon that  the  issue  of  applicants  common  capital  stock  of  the  par 
value  of  $45,700.00  is  reasonably  required  and  the  money  to  be 
procured  thereby  necessary  for  the  maintenance  and  improvement 
of  its  service,  and  is  satisfied  that  consent  and  authority  for  the 
issue  and  disposition  of  applicant's  common  capital  stock  of  such 
par  value  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Athens  Electric  Company  be,  and  here- 
by it  is  authorized  to  issue  its  common  capital  stock  of  the  par  value 
of  forty-five  thousand,  seven  hundred  dollars  ($45,700.00)  and  that 
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said  capital  stock  be  sold  for  the  highest  price  obtainable  but 
not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be,  by  the  applicant,  used  as  a  working  capital,  and  for  no 
other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
proceeds  thereof,  pursuant  to  the  terms  and  conditions  of  this 
order.    It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent  and 
authority  to  issue  and  dispose  of  common  capital  stock  of  the 
additional  par  value  of  eleven  thousand  dollars  ($11,000.00)  be, 
and  hereby  it  is  denied. 

No.  2280 — In  the  Matter  of  the  Application  of  The  Brown  County 
Independent  Telephone  Company  for  the  Consent  and  Approval 
of  the  Commission  for  Issuing  and  Sale  of  Certain  Capital  Stock 
of  Said  Company. — Prayer  Granted. 


(Dated  May  4,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary) ,  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Brown  County  Independent  Telephone  Company,  (a 
corporation  duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio) ,  asking  the  consent  and  authority  of  this 
Commission  to  issue  and  sell  common  capital  stock  of  the  par  value 
of  five  thousand  dollars,  the  proceeds  arising  from  the  sale  thereof 
to  be  used  to  pay  the  consideration  for  the  property  to  be  acquired 
of  The  Decatur  Bell  Telephone  Company  under  authority  of  the 
order,  this  day  mad  and  entered  in  proceeding  No.  2279. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  inquiry  and  investigation  there- 
upon : 

(1)  That,  for  purchase  and  sale  purposes,  the  property 
so  to  be  acquired  by  the  applicant  is  worth  the  sum  of  $5,- 
000.00,  and 
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(2)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $5,000.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  acquisition  of 
said  property, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Brown  County  Independent  Telephone 
Company  be,  and  hereby  it  is  authorized  to  issue  its  common  capi- 
tal stock  of  the  par  value  of  five  thousand  dollars  ($5,000.00) ,  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable  but 
not  less  than  the  par  value  thereof.    It  is  further 

-  Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes  and  no 
other,  to- wit:  The  payment  of  the  consideration  for  the  property 
to  be  acquired  of -The  Decatur  Bell  Telephone  Company  under  au- 
thority of  the  order,  this  day  made  and  entered  in  proceeding  No. 
2279,  which  order,  in  so  far  as  it  describes  and  enumerates  said 
property  hereby  is  made  a  part  of  this  order  by  reference.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof,  pursuant  to  the  terms  and 
conditions  of  this  order.    It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  the 
value  of  said  property  shall  not  be  binding  upon  this  Commission 
in  any  future  proceeding  involving  the  matters  of  rates  or  service. 


No.  2258 — In  the  Matter  of  the  Application  of  The  Mutual  Electric 
Company  for  Consent  and  Authority  to  Issue  and  Dispose  of 
Common  Capital  Stock. — Prayer  Granted. 


(Dated  May  3,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Mutual  Electric  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
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of  Ohio),  for  the  consent  and  authority  of  this  Commission  to 
issue  and  sell  common  capital  stock  of  the  par  value  of  $10,300.00, 
the  proceeds  arising  from  the  sale  thereof  to  be  used  as  a  working 
capital  in  the  conduct  of  the  applicant's  business. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  inquiry  and  investigation  there- 
upon that  the  issue  of  applicant's  common  capital  stock  of  the  par 
value  of  $10,300.00  is  reasonably  required  and  the  money  to  be 

* 

procured  thereby  necessary  for  the  maintenance  and  improvement 
of  its  service,  and  is  satisfied  that  consent  and  authority  for  the 
issue  and  disposition  of  applicant's  common  capital  stock  of  such 
par  value  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Mutual  Electric  Company  be,  and  here- 
by  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  ten  thousand  three  hundred  dollars  ($10,300.00),  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable  but 
not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be,  by  the  applicant,  used  as  a  working  capital,  and  for 
no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
proceeds  thereof,  pursuant  to  the  terms  and  conditions  of  this 
order. 


ATTORNEY  GENERAL 


In  Computing  the  "Final  Average  Salary"  (7896-1  6.  C.)  as  De- 
fined in  the  Teachers  Retirement  Act,  the  Total  Earned  Com- 
pensation as  an  Employed  Teacher  During  the  Ten  Calendar 
Years  Preceding  Retirement  Should  be  Divided  by  the  Number 
of  Years  in  Which  Such  Compensation  was  Earned  and  Received — 
Where  a  Teacher  was  on  Leave  of  Absence  or  Out  of  Active  Serv- 
ice as  a  Teacher  for  Two  Years  During  the  Period  of  the  Last  Ten 
Calendar  Years,  Prior  to  the  Date  of  Retirement,  the  Total  of 
the  Compensation  Received  as  a  Teacher  During  Such  Ten  Cal- 
endar Years  Should  be  Divided  by  Eight,  the  Number  of  Years 
in  Which  Such  Compensation  as  a  Teacher  was  Actually  Earned 
and  Received. — Where  a  Teacher  Desiring  to  Retire  at  the  Close 
of  the  Year  1920-1921,  was  Out  of  Active  Service  as  a  Teacher 
for  Two  Years  During  the  Last  Ten  Calendar  Years  Prior  to  Re- 
tirement, and  Her  Salary  for  the  School  Year  1916-1917  was 
$1,000.00  and  Her  Salary  for  the  School  Year  1919-1920  was  $1,- 
200.00  to  Compute  Her  Compensation  "Earnable  as  a  Teacher"  as 
$1,000.00  During  the  Two  Years  She  was  Out  of  Service  as  a 
Teacher,  Would  be  Incorrect,  for  Her  Compensation  Earnable 
as  a  Teacher  During  Such  Two  Years  Would  be  the  Amount  Paid 
by  the  Employing  Board  of  Education  During  Such  Two  Years. 
Unless  the  Person  was  Employed  as  a  Teacher  and  Received  Com- 
pensation Therefor  During  Such  Period  of  Two  Years,  Such  Per- 
son Would  Have  No  Compensation  Earnable  as  a  Teacher  During 
That  Two  Years — In  Computing  Final  Average  Salary  Under 
the  Teachers  Retirement   Act,  the  Retirement  Board   Should 
Credit  the  Teacher  With  All  the  Compensation  Receivd  ad  a 
Teacher  During  the  Preceding  Ten  Calendar  Years  and  the  Total 
of  Such  Compensation,  When  Divided  by  the  Number  of  Years 
in  Which  Compensation  is  Earned  as  a  Teacher,  Would  be  the 
Final  Average  Salary,  but  Where  Such  Final  Average  Salary  Ex- 
ceeds $2,000.00,  Such  Excess  Above  $2,000.00  Cannot  be  Con- 
sidered— Where  a  Teacher  Asks  Retirement  at  the  Middle  of  the 
School  Year,  Such  Retirement  is  Effective  as  of  August  31st, 
Following,  Unless  in  Case  of  Disability  Retirement,  and  in  Com- 
puting Final  Average  Salary  the  Salary  Earned  and  Received 
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During  the  Year  1920-1921  Should  be  Counted  as  Her  EarnaMe 
Compensation  Received  as  a  Teacher  During  That  Year. 


No.  2034— (Opinion  Dated  April,  28,  1921.) 

Hon.  W.  E.  Kershner,  Secretary  State  Teachers  Retirement  System, 
66  South  Third  St,      Columbus,  Ohio. 

Dear  Sir :     Acknowledgment  is  made  of  the  receipt  of  your  re- 
cent request  for  the  opinion  of  this  department  as  follows: 

"The  Retirement  Board  of  the  State  Teachers  Retirement 
System  desires  an  official  opinion  on  the  definition  of  final 
average  salary  as  given  in  Section  7896rl  (c)  G.  C,  as  follows : 

"  'Final  average  salary  shall  mean  the  average  annual 
compensation,  not  exceeding  two  thousand  dollars,  earnable 
as  a  teacher  by  a  member  during  the  ten  years  immediately 
preceding  his  date  of  retirement.' 

"The  following  are  suggested  as  special  problems  com- 
ing before  the  Retirement  Board  in  connection  with  the  ad- 
ministration of  the  retirement  law: 

(1)  The  intent  of  the  laws  is  undoubtedly  to  base  the 
prior  service  pension  on  a  fair  average  salary  and  instead  of 
basing  the  prior  service 'pension  on  the  salary  for  the  last 
year,  it  is  based  upon  the  salary  for  the  ten  years  preceding 
retirement.  Would  it  be  legal  for  the  Retirement  Board  to 
base  the  final  average  salary  on  the  salary  of  the  teacher 
for  the  ten  years  of  service  immediately  preceding  retirement, 
or  must  the  total  earned  compensation  as  a  teacher  for  the 
ten  years  preceding  retirement  be  divided  by  ten  to  find  the 
average  ? 

"(2)  Would  it  be  legal  for  the  Retirement  Board  to  dis- 
regard any  period  within  the  ten  years  preceding  retirement 
that  a  teacher  was  not  in  active  service.  For  example,  if  a 
teacher  were  on  leave  of  absence  or  out  of  active  service  on 
account  of  illness  for  two  years  during  the  last  ten  years  prior 
to  retirement  would  it  be  legal  to  divide  the  total  salary 
•  earned  in  the  remaining  eight  years  by  eight,  instead  of  by- 
ten? 

"(3)  If  a  teacher  desiring  to  retire  at  the  close  of  the 
year  1920-1921  should  have  been  out  of  active  service  for  two 
years  during  the  last  ten  years  for  example  1917-18  and 
1918-19,  and  her  salary  for  1916-17  was  $1000,  and  her  salary 
for  1919-20  was  $1200,  would  it  be  legal  in  finding  the  final 
average  salary  to  regard  her  compensation  'earnable  as  a 
teacher*  as  $1000  during  the  two  years  she  was  out  of  serv- 
ice? That  would  be  regarded  her  salary  for  1916-17  as  the 
amount  she  would  have  earned  in  each  of  the  next  two  years 
or  during  the  time  she  was  out  of  active  service. 

"(4)  In  computing  final  average  salary  may  any  amount 
of  salary  in  excess  of  $2000  be  considered?    In  other  words 
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does  the  phrase  'not  exceeding  two  thousand  dollars'  modify 
'compensation'  or  does  it  modify  'average  annual  compensa- 
tion' ?  For  example,  if  a  teacher's  salary  during  the  ten  years 
immediately  preceding  retirement  is  $1500  for  five  years  and 
$2500  for  five  years  her  average  salary  would  be  $2000,  if  the 
phrase  'not  exceeding  two  thousand  dollars'  refers  to  'aver- 
age annual  compensation'  and  it  would  be  $1750  if  it  refers 
to  the  word  'compensation'  only. 

"(5)  If  a  teacher  asks  for  retirement,  say  at  the  middle 
of  the  school  year,  her  retirement  is  effective  as  of  the  end 
of  the  year.  If  a  teacher  should  apply  for  retirement  in  Jan- 
uary, 1921,  her  retirement  would  be  effective  August  31, 
1921,  and  her  pension  would  begin  September,  1921.  In  com- 
puting final  average  salary  would  her  contract  salary  for  1921 
be  considered  for  the  entire  year  or  would  her  final  average 
salary  be  based  on  her  salary  for  the  ten  years  preceding  the 
date  of  her  request,  or  would  the  part  of  her  salary  earned 
during  1920-21  be  counted  as  her  annual  salary  for  that 
year?" 

Referring  first  to  the  definition  of  "final  average  salary"  as 
given  in  Section  7896-1  General  Code,  and  quoted  above,  it  is  found 
that  three  outstanding  expressions  appear  therein.  These  por- 
tions of  the  definition  deserving  of  the  most  careful  consideration 
in  order  to  arrive  at  the  meaning  of  the  sentence  as  a  whole,  are : 

1.  "During  the  ten  years  immediately  preceding  his  date 
of  retirement." 

2.  "Earnable  as  a  teacher." 

3.  "Average  annual  compensation  as  a  teacher." 

The  use  of  the  expression  "during  the  ten  years  immediately 
preceding  his  date  of  retirement"  undoubtedly  means  the  time  com- 
prised in  the  ten  calendar  years  just  prior  to  the  date  of  retire- 
ment, and  no  other  ten  years  than  the  ten  calendar  years  immedi- 
ately preceding  the  date  of  retirement  can  be  used. 

The  next  outstanding  expression  to  be  considered  in  the  sen- 
tence is  (2)  "earnable  as  a  teacher."  A  careful  examination  of  the 
various  standard  dictionaries,  including  the  law  dictionaries,  shows 
that  the  word  "earnable"  does  not  appear  therein  and  is  not  defined. 
This  being  true,  it  is  necessary  to  establish  a  meaning  for  the  word 
"earnable,"  growing  out  of  its  root  and  any  termination  that  may 
have  been  attached  to  such  root. 

Webster  defines  the  word  "earn"  as  follows : 

"1.  To  merit  or  deserve  by  labor;  to  do  that  which  en- 
titles to  reward,  whether  reward  is  received  or  not. 
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'2.  To  acquire  by  labor,  service  or  performance;  to  de- 
serve or.  receive  as  compensation." 

"Earnable"  is  a  combination  of  the  word  "earn  and  the  termina- 
tion "able,"  and  the  latter  is  defined  in  Webster's  Dictionary  as 
follows : 

"Able. — A  common  termination  of  English  adjectives,  es- 
pecially of  those  based  on  verbs.  To  the  base  to  which  it  is 
added  it  generally  adds  the  notion  of  capable  of,  worth  of,  and 
sometimes,  full  of,  causing;  as  obtainable,  capable  of  being- 
obtained  ;  tolerable,  capable  of  being  borne;  laudable  worthy 
of  praise." 

It  would  thus  appear  that  the  meaning  of  the  expression  "earn- 
able compensation"  would  be  the  compensation  which  a  person 
would  be  "able  to  earn."  But,  as  used  in  this  act,  the  ability  to 
earn  must  be  further  defined.  Thus  a  teacher  who  receives  $1,000 
as  compensation  in  a  certain  year  might  be  presumed  to  be  "able 
to  earn"  $1,000  during  the  succeeding  year,  that  being  in  a  sense 
the  teacher's  "earnable  capacity".  But,  the  $1,000  in  the  second 
year  would  not  be  earnable  unless  an  employing  party  had  placed 
that  value  for  that  time  upon  the  services  of  the  teacher  and  had 
entered  into  a  contractual  relation  that  clearly  established  that  the 
teacher  was  capable  of  earning  $1,000  in  the  succeeding  year.  The 
mere  statement  that  a  person  would  be  able  to  earn  a  given  amount 
because  he  had,  at  some  time  prior,  received  an  equal  amount  in 
the  same  vocation,  is  not  in  itself  conclusive.  He  might  throw  his 
labor  upon  the  market  and  it  might  not  be  accepted,  in  which  event, 
of  course,  his  earning  capacity  for  that  particular  period  would 
not  have  the  same  value  as  jvhere  it  had  actually  been  paid  for 
through  a  contractual  relation  in  the  year  before. 

An  examination  of  the  teachers  retirement  act  shows  that 
what  the  act  is  primarily  interested  in,  in  establishing  what  may 
be  justly  due  to  a  teacher,  is  the  service  "as  a  teacher,"  and  no  ref- 
erence is  made  anywhere  in  the  act  to  service  in  any  other  profes- 
sion, and  activity  in  other  lines  should  not  be  considered  in  arriv- 
ing at  the  actual  "average  annual  compensation  as  a  teacher."  So 
in  construing  the  expression  (3)  "average  annual  compensation  as 
a  teacher,"  it  is  necessary  to  have  in  mind  that  the  work  per- 
formed by  the  person  as  a  teacher  during  the  given  period  is  what  is 
to  be  considered,  and  not  work  performed  in  any  other  activity. 
Taking  all  of  these  things  into  consideration,  possibly  the  best  ex- 
planation that  could  be  given  in  defining  "earnable  compensation/' 
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as  contemplated  under  the  operation  of  the  teachers  retirement 
system,  would  be  the  compensation  which  a  teacher  would  receive 
under  contract,  or  by  the  compensation  fixed  under  by-laws,  min- 
utes or  schedule  of  pay  adopted  by  a  board  of  education,  if  the 
teacher  worked  the  full  number  of  days  which  he  would  be  expected 
to  work  in  the  regular  course  of  employment.  For  example,  if  the 
teacher  was  entitled  to  $100.00  for  a  month's  service  and  was  ab- 
sent two  days  without  pay,  that  would  be  $5.00  per  day  compensa- 
tion, there  being  twenty  school  days  in  a  school  month. 

For  the  purpose  of  administration  and  in  order  to  lessen  the 
bookkeeping  of  small  amounts  and  minor  changes,  the  teachers  re- 
tirement law  provides  that  four  per  cent,  of  the  monthly  compen- 
sation, as  appearing  upon  the  records  of  the  board  of  education, 
shall  be  paid  into  the  teachers  retirement  fund.  It  is  understood 
that  this  has  been  the  practice  of  the  teachers  retirement  board, 
that  a  teacher  employed  under  contract  for  $100.00  per  month, 
should  pay  $4.00  into  the  teachers  retirement  fund,  the  same  being 
remitted  by  the  clerk  of  the  board  of  education.  Thus  the  deduc- 
tion is  based  upon  the  rate  of  salary  paid  the  employe  rather  than 
the  amount  actually  earned,  for  in  the  case  indicated  here  the 
teacher  receiving  $100.00  per  month  and  absent  two  days  without 
pay,  would  actually  have  earned  and  received  but  $90.00,  four  per 
cent,  of  which  would  have  been  $3.60,  as  the  amount  to  be  forwarded 
to  the  teachers  retirement  fund.  It  will  thus  be  seen  there  is  a 
distinction  between  "earned  compensation"  and  the  expression 
"earnable  compensation,"  the  latter  rather  contemplating  the  com- 
pensation that  the  teacher  would  have  received  had  he  been  present 
on  duty  for  the  full  time  for  which  his  services  were  contracted 
by  the  board  of  education.  The  expression  "earnable  compensa- 
tion" appears  in  several  instances  throughout  the  teachers  retire- 
ment act,  notably  Section  7896-43  and  Section  7896-44,  while  in 
Section  7896-45,  General  Code,  the  expression  is  changed  to  "earn- 
able salary."  That  an  employer  is  necessary,  or  the  contractual 
relation  of  being  employed  must  exist  in  order  to  receive  "earnable 
compensation,"  as  the  same  appears  in  the  teachers  retirement  act, 
is  again  illustrated  in  Section  7896-44,  which  says: 

"Each  employer  of  a  teacher  who  is  a  member  of  the 
retirement  system,  shall  pay  to  the  employer's  accumulation 
fund  a  certain  percentum  of  the  earnable  compensation  of 
each  such  teacher,  being  known  as  the  'deficiency  contribu- 
tion'." 

The  teachers  retirement  system  has  before  it  in  its  records 


134  Department  Reports 

the  previous  service  of  the  teacher  "as  a  teacher,"  for  Section 
7896-26  General  Code  says : 

"Each  teacher,  upon  becoming  a  member,  shall  file   a 

detailed  statement  of  all  his  previous  service  as  a  teacher 
*  *  *  » 

After  the  receipt  of  this  statement  of  service,  the  teachers 

retirement  board  is  governed  by  the  following  pertinent  sections 

of  the  law  : 

"Section  7896-29:  *  *  *  The  retirement  board  •  *  * 
shall  issue  to  each  present-teacher  a  certificate  certifying  to 
the  aggregate  length  of  all  his  prior  service  as  a  teacher  as 
defined  in  this  act." 

"Section  7896-31 :  *  *  *  A  prior  service  certificate  shall 
be  final  and  conclusive  for  retirement  purposes  as  to  such 
service.     *  *  *  " 

"Section  7896-33:  At  retirement  the  total  services  cred- 
ited a  teacher  shall  consist  of  all  his  service  as  a  teacher  since 
he  last  became  a  member,  and  if  he  has  a  prior-service  certi- 
ficate, which  is  in  full  force  and  effect,  all  service  certified  on 
such  prior  service  certificate.5 


» 


Answering  your  first  question  specifically,  you  are  advised  that 
the  retirement  board,  in  arriving  at  the  final  average  salary  of  a 
teacher  cannot  consider  the  "ten  years  immediately  preceding  the 
date  of  retirement"  to  be  ten  years  of  service,  but  the  computation 
must  be  made  upon  the  actual  number  of  years -of  service  "as  a 
teacher"  obtaining  during  the  ten  years  immediately  preceding  the 
date  of  retirement.  That  is  to  say,  in  a  case  of  a  teacher  retiring: 
in  1921,  the  ten  years  would  be  the  ten  calendar  years  running: 
back  to  1911.  If  it  had  to  be  the  ten  years  of  service  which  a  teacher 
had  prior  to  retirement,  it  is  apparent  that  the  ten  years  of  service 
might  run  back  of  1911,  for  such  ten  years  of  service  might  have 
occurred  during  a  possible  twenty  calendar  years  prior  to  retire- 
ment. The  total  of  the  compensation  earned  as  a  teacher  during  the 
ten  years  immediately  preceding  retirement  should  not  be  divided 
by  ten  to  find  the  average  annual  compensation,  unless  the  teacher 
had  taught  in  each  and  all  of  such  calendar  years,  but  the  total 
earned  compensation  as  a  teacher  during  the  ten  years  preceding: 
retirement  should  be  divided  by  the  number  of  years  in  which  such 
compensation  was  earned. 

In  your  second  question  you  desire  to  know  whether,  if  a 
teacher  were  on  leave  of  absence  or  out  of  active  service  on  account 
of  illness  for  two  years  during  the  last  ten  years  prior  to  retirement, 
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it  would  be  legal  to  divide  the  total  salary  earned  in  the  remain- 
ing eight  years  by  eight  instead  of  ten. 

The  reply  to  this  question  is  as  indicated  as  above,  that  if  the 
teacher  actually  performs  service  as  a  teacher  for  eight  years  in 
the  period  of  ten  years  immediately  preceding  the  date  of  retire- 
ment, then  the  earned  compensation  of  the  teacher  in  question  in 
the  eight  years  should  be  divided  by  eight  and  not  by  ten,  in  order 
to  establish  the  average  annual  compensation. 

To  give  a  practical  illustration  of  this,  and  to  show  the  justice 
of  such  a  division,  there  is  herewith  given  a  table  which  might  be 
the  history  of  the  ordinary  teacher  during  the  ten  calendar  years 
immediately  preceding  retirement,  possibly  in  1921 ; 

1912  1st   year    $    600 "as  a  teacher" 

1913  2nd     "  in  business  for  self 

1914  3rd      "  800 "as  a  teacher" 

ill  health 

1,000 "as  a  teacher" 

1,200 "as  a  teacher' 


1915 

4th 

1916 

5th 

1917 

6th 

1918 

7th 

1919 

8th 

1920 

9th 

1921 

10th 

i  oaa        «aa  a  teacher" 
"  in  war  work 

1,550 "as  a  teacher" 

1,600 "as  a  teacher" 

M  O  AAA  ««««     ~     4-~«„U~~" 


2,000 "as  a  teacher' 


7)  $8,750  total  "as  a  teacher1 

$1,250  average  annual  compensation 
"as  a  teacher" 

In  the  above  Example  the  person  in  question  received  during  the 
last  year,  $2,000,  which,  under  the  provisions  of  the  state  teachers 
retirement  act,  is  the  maximum  amount  upon  which  any  contribu- 
tion is  required.  The  table  covers  ten  years  immediately  pre- 
ceding 1921,  but  shows  an  absence  in  certain  years  from  the  actual 
work  of  teaching,  so  that  seven  years  was  the  time  in  which  the 
person  in  question  was  engaged  as  a  teacher.  By  adding  the  total 
of  the  compensation  received  "as  a  teacher,"  there  appears  $8,750 
received  "as  a  teacher"  in  this  ten  years  immediatly  preceding  1921. 
Dividing  this  by  7,  it  is  found  that  the  annual  average  compensa- 
tion is  $1250.00.  If  this  compensation  received  "as  a  teacher"  was 
divided  by  10  instead  of  7,  a  clear  injustice  to  the  person  concerned 
would  at  once  be  manifest,  for  the  result  would  be  not  $1250.00  but 
$875.00,  as  the  average  annual  compensation  "as  a  teacher.'" 

In  your  third  question  you  desire  to  know  whether  in  a  case 
where  a  teacher  desiring  to  retire  at  the  close  of  1920-21,  who  had 
been  out  of  active  service  for  two  years  during  the  last  ten  years, 
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for  example,  1917-18  and  1919-19,  and  her  salary  for  1916-1917  was 
$1,000  and  her  salary  for  11919-920  was  $1,200,  it  would  be  legal,  in 
finding  the  final  average  salary,  to  regard  her  compensation  "earn- 
able as  a  teacher"  as  $1,000  during  the  two  years  she  was  out  of 
service,  because  you  indicate  that  her  salary  for  1916-1917  would 
be  regarded  as  the  amount  she  would  have  earned  in  each  of  the 
next  two  years  (1917-1918  and  1918-1919)  or  during  the  time  she 
was  out  of  active  service. 

Section  7896-28  G.  C.  reads  in  part  as  follows: 

"The  retirement  board  shall  credit  a  year  of  service  to 
any  teacher  who  is  employed  in  a  school  district  for  the  num- 
ber of  months  the  regular  day  schools  of  such  district  or  shall 
be  in  session  in  said  district  within  any  year  beginning  on  or 
about  the  first  day  of  September  and  ending  on  or  about  the 
first  day  of  August  following,  and  shall  fix  and  determine  by 
appropriate  rules  and  regulations  how  much  credit  shall  be 
given  for  parts  thereof,  but  in  computing  such  service,  or  in 
computing  final  compensation,  it  shall  credit  no  time  during 
which  a  member  was  absent  without  pay  *  *  *." 

The  above  section  clearly  provides  that  the  retirement  board 
shall  credit  no  time  during  which  a  member  was  absent  without 
pay.  Of  course  this  strictly  runs  against  one  who  has  a  status  of 
a  member  and  rather  means  the  period  following  the  inauguration 
of  the  system  on  September  1,  1920,  but  it  must  naturally  follow 
that  if  during  the  time  the  teacher  is  a  member  there  shall  be  no 
credit  given  for  years  when  the  teacher  was  absent  without  pay, 
it  would  hardly  be  proper  to  give  credit  for  years  prior  to  1920,  when 
the  teachers  "was  absent  without  pay."  If  the  teacher  in  question 
were  given  credit  of  any  kind  for  the  two  year's  interim  in  which 
she  was  not  teaching,  it  would  be  a  false  assumption  to  say  that  the 
teacher's  earnable  compensation  during  the  two  years  she  was  ab- 
sent was  $1,000  simply  because  she  drew  that  pay  in  the  year  pre- 
ceding. As  indicated  heretofore,  the  mere  fact  that  she  received 
$1,000  for  the  preceding  year  is  not  conclusive  that  she  would  have 
received  $1,000  for  either  of  the  two  following  years,  because,  as 
has  been  explained  before,  there  must  be  a  contractual  relation 
which  clearly  establishes  earnable  compensation,  and  when  a  party 
who  is  employing  pays  the  compensation,  and  the  teacher  renders 
the  service,  then  and  not  until  then  is  earnable  compensation,  as 
Contemplated  in  this  act,  clearly  established.  If  the  teacher  whom 
you  describe  was  absent  during  these  two  years  and  received  no 
compensation  as  a  teacher,  then  the  board  should  take  no  notice  of 
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these  two  years  as  being  time  when  the  person  served  "as  a  teacher," 
but  the  case  would  fall  within  the  rule  given  above,  that  these  two 
years  should  be  omitted  in  the  creation  of  the  divisor.  If  a  divisor 
of  ten  years  was  contemplated  apd  these  were  the  only  two  years 
the  teacher  had  been  out  of  service,  then  the  remaining  years  during 
which  she  earned  compensation  as  a  teacher  during  the  ten  years 
preceding  retirement,  at  the  close  of  the  year  1920-1921,  would 
be  the  true  divisor,  and  the  whole  amount  actually  earned  as  a 
teacher  during  the  ten  years  prior  to  1921,  would  be  the  sum  di- 
vided by  the  true  divisor,  in  order  to  establish  the  average  annual 
compensation,  and  the  salary  of  the  teacher  in  question  could  not 
be  held  to  be  $1,000  during  the  two  years  you  mention  unless  she 
was  actually  employed  under  contract  by  a  board  of  education  or 
other  employer,  as  contemplated  by  the  teachers  retirement  act, 
during  those  two  years. 

In  your  fourth  question  you  desire  to  know  whether  that  state 
teachers  retirement  board  may  consider  any  excess  above  $2,000 
received  annually  in  computing  the  final  average  salary.  That  is, 
referring  directly  to  the  clause  itself,  does  the  phrase  "not  exceed- 
ing $2,000"  modify  "compensation,"  or  does  it  modify  "average 
annual  compensation."  You  give  a  specific  instance  as  where  9 
teacher's  salary  for  ten  years  immediately  preceding  retirement 
is  $1500.00  for  five  yeaYs  and  $2500.00  for  five  years,  and  indicate 
that  her  average  salary  would  be  $2,000  if  the  phrase  "not  exceed- 
ing $2,000"  refers  to  "average  annual  compensation,"  and  it  would 
be  $1750.00  if  it  refers  to  and  modifies  the  word  "compensation" 
only. 

Prom  a  practical  standpoint  your  question  directly  is,  whether 
a  teacher  who  during  any  or  all  of  the  ten  years  prior  to  retirement 
had  received  and  evcess  of  $2,000,  should  have  his  annual  salary 
actually  received  placed  in  the  column  to  be  added  for  ten  years  or 
whether,  regardless  of  what  salary  the  teacher  received  above 
$2,000  anything  above  $2,000  would  be  omitted  from  such  column  of 
ten  years  in  arriving  at  the  total  to  be  divided  by  the  divisor,  which 
would  be  the  number  of  years  during  which  compensation  as  a 
teacher  would  be  earned.  You  will  note  in  the  table  previously 
given  that  the  year's  salary  received  in  the  last  year  was  $2,000,  and 
of  course  the  average  would  be  lower  than  $2,000,  because  of  com- 
puting the  nine  previous  calendar  years.  If  a  teacher  received  in  all 
of  these  years  the  sum  of  $2,000  each  year,  then  the  total  amount 
received  by  that  teacher  as  compensation  would  be  $20,000.    How- 
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ever,  the  facts  of  the  matter  are  that  a  great  many  teachers  in  the 
same  ten  years  would  have  earned  "as  a  teacher"  an  excess  over  the 
$20,000  and  the  "average  annual  compensation"  of  that  teacher 
would  be  in  excess  of  $2,000  for  each  of  the  ten  years  which  were 
computed. 

As  a  practical  example  of  this,  your  attention  is  invited  to  a 
table  herewith  given,  which  is  not  an  unusual  one  when  it  is  con- 
sidered that  the  principals,  supervisors,  superintendent,  high  school 
instructors  and  professors  in  college  might  be,  and  in  the  public 
schools  are,  members  of  the  teachers  retirement  system: 

as  city  superintendent 

as  city  superintendent 

as  city  superintendent 

in  teacher's  agency  work 

in  private  educational  work 

as  county  superintendent 

as  county  superintendent 

as  instructor  state  normal  school 

as  instructor  state  normal  school 

as  high  school  teacher,  1  month 

total  earned  "as  a  teacher" 

"final  average  salary"  as  teacher 
limitation 

excees  received  but  not  counted. 

In  the  above  case  the  member  of  the  teachers  retirement  sys- 
tern  had  at  no  time  received  less  than  $2,000  in  the  ten  years  prior 
to  retirement,  as  earnable  compensation  as  a  teacher.  This  table 
shows  an  absence  from  actual  teaching  service  of  two  years  plus  a 
possible  nine  months  in  the  last  year,  having  taught  but  one  month 
in  the  last  year.  The  grand  total  of  compensation  earned  as  a 
teacher  equaling  $22,800,  when  divided  by  8,  the  number  of  years 
in  which  compensation  was  earned  as  a  teacher,  gives  a  final  aver- 
age salary  of  $2850.00.  It  is  at  once  apparent  that  this  was  the 
average  salary  earned  by  that  teacher  in  the  8  years  in  which  he 
spent  time  in  the  school  room  out  of  the  ten  calendar  years  used  in 
the  table.  It  will  thus  be  seen  that  this  teacher,  with  an  average 
salary  of  $2850.00,  which  is  the  true  average  of  the  amount  earned 
as  a  teacher,  would  be  compelled  to  accept  less  than  $2,000  as  an 
actual  final  average  salary,  if  the  phrase  "not  exceeding  $2,000" 
modified  "annual  compensation"  alone,  rather  than  "average  annual 
compenstion."  This  certainly  is  not  the  intent  of  the  law,  because 
this  method  would  give  a  result  that  would  be  unjust  and  unfair  to 
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those  whose  compensation  in  each  year  employed  as  a  teacher  was 
in  excess  of  $2,000.  Investigation  shows  that  in  a  number  of  retire- 
ment systems  or  retirement  policies  that  are  carried  out,  only  the 
final  wage  received  in  the  last  year  is  made  the  base  upon  which, 
the  pension  is  allowed.  Thus  a  coropration  which  has  a  retirement 
system  will  retire  its  employer  on  a  certain  percentum  of  the  last 
year's  pay.  The  retirement  in  the  United  States  army  are  based 
on  the  last  annual  amount  received;  and  in  the  judiciary,  when  the 
judges  retire,  under  the  law  they  are  retired  at  full  pay,  that  is, 
the  amount  shall  be  the  same  amount  that  was  received  the  year 
prior  to  retirement.  However,  in  the  state  teachers  retirement  sys- 
tem it  appears  that  the  desire  was  not  to  take  the  figures  covering 
the  last  annual  salary  received  to  be  the  final  annual  average  salary, 
but  rather  that  it  should  cover  a  series  of  years,  which  was  placed 
in  Section  7896-1  to  be  "the  ten  years  immediately  preceding  his 
date  of  retirement."  This  safeguards  the  funds  of  the  system,  tend- 
ing to  keep  it  solvent,  but  militates  in  a  sense  against  the  teacher, 
because  it  brings  in,  in  the  first  few  years  at  least  of  the  ten  cal- 
endar years  computed,  a  wage  much  lower  in  many  cases  than  that 
obtaining  at  the  present  time  or  at  the  time  of  the  enactment  oi 
the  state  teachers  retirement  law. 

It  must  therefore  be  held  that  the  phrase  "average  annual  com- 
pensation" is  an  entirety  and  should  be  treated  as  such,  and  that  the 
82,000  is  the  limitation  to  be  used  upon  the  average  of  the  annual 
compensation  and  not  that  only  $2,000  annual  compensation  can  be 
used  in  ascertaining  the  average  itself. 

In  your  fifth  question  you  indicate  that  a  teacher  asks  for  re- 
tirement at  the  middle  of  the  school  year,  her  retirement  being  ef- 
fective as  of  the  end  of  the  year.  If  the  teacher  should  apply  for 
retirement  in  January,  1921,  retirement  being  effective  August  31, 
1921,  the  pension  starting  in  September,  1921,  you  desire  to  know 
whether,  in  computing  final  average  salary,  her  contract  salary  for 
1921  would  be  considered  for  the  entire  year,  or  would  her  final 
average  salary  be  based  on  her  salary  for  the  ten  years  preceding 
the  date  of  her  request,  or  would  the  part  of  her  salary  earned  dur- 
ing 1910-1921  be  counted  as  her  annual  salary  for  that  year. 

Section  7896-1  (c)  General  Code,  heretofore  discussed,  says  that 
the  final  average  salary  shall  be  computed  for  the  time  covered  in 
"the  ten  years  immediately  preceding  his  date  of  retirement."  This 
then  means  that  the  ten  years  must  be  computed  from  August  31, 
J  921. 
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Section  7896-28  says: 

"The  retirement  board  *  *  *  shall  credit  no  time  during 
which  a  member  was  absent  without  pay," 

In  the  case  you  mention  the  teacher  might  be  absent  without 
pay  for  the  latter  half  of  the  school  year  and  under  this  section 
no  credit  could  be  given  for  the  time  when  absent,  and  under  the 
rule  previously  given,  that  the  compensation  to  be  computed  should 
be  that  which  was  actually  received,  then  the  teacher  earned  in 
the  school  room  "as  a  teacher"  only  the  compensation  which  was 
received  up  to  the  middle  of  the  year.  A  situation  such  as  this 
could  be  pbviated  if  the  law  said  "previous  to  the  date  of  request 
for  retirement,"  but  on  the  other  hand  it  says  "preceding  his  date 
of  retirement,"  which  of  course  is  in  every  instance  August  31st, 
unless  it  should  be  a  case  of  disability  retirement,  which  cases  are 
effective  upon  action  by  the  retirement  board  and  not  at  the  end 
of  the  current  school  year.  In  disability  retirement  cases  it  would 
appear  that  the  ten  calendar  years  could  run  back  from  the  date 
of  the  retirement,  also  in  order  to  ascertain  the  final  average  salary 
earned  as  a  teacher.  There  does  not  appear  to  be  any  authority 
in  the  law  for  saying  that  the  teacher's  contract  salary  for  the  last 
year  of  service  previous  to  retirement  should  be  considered  for  the 
entire  year,  but  what  would  actually  obtain  would  be  that  the  salary 
actually  earned  during  the  last  year  "in  service  as  a  teacher"  would 
have  to  be  the  figure  used  for  the  last  year  in  making  up  the  aggre- 
gate of  the  ten  preceding  calendar  years,  to  be  divided  by  the  num- 
ber of  years  engaged  as  a  teacher,  in  order  to  find  the  final  average 
salary  of  that  particular  teacher.  In  the  last  table  given  you  will 
note  that  the  last  entry  shows  the  case  of  a  teacher  who,  during  the 
year  1920,  taught  but  one  month  and  received  $300  for  that  month 
and  thereafter,  during  the  nine  remaining  months  of  the  school 
year,  did  not  work  at  all  "as  a  teacher."  For  a  ten  months  school 
at  $300  per  month  this  would  have  been  an  annual  salary  of  $3,000 
per  year;  $300  was  actually  earned  as  a  teacher  and  $2,700  of  such 
contract  salary  was  apparently  not  earned  at  all.  It  would  hardly 
be  fair  to  add  the  $2,700  not  earned  as  a  teacher  during  the  last 
year  in  the  computation  which  is  presumed  to  cover  in  its  items  the 
salary  actually  received  by  the  teacher  as  earned  compensation. 

You  are  therefore  advised,  in  answer  to  your  specific  questions, 
based  upon  the  above  sections  of  the  General  Code,  that: 

1.  In  computing  the  "final  average  salary"  (7896-1  G.  C.)  as 
defined  in  the  teachers  retirement  act,  the  total  earned  compensa- 
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tion  as  an  employed  teacher  during  the  ten  calendar  years  preced- 
ing retirement  should  be  divided  by  the  number  of  years  in  which 
such  compensation  as  a  teacher  was  earned  and  received. 

2.  Where  a  teacher  was  on  leave  of  absence  or  out  of  active 
service  as  a  teacher  for  two  years  during  the  period  of  the  last  ten 
calendar  years,  prior  to  the  date  of  retirement,  the  total  of  the 
compensation  received  as  a  teacher  during  such  ten  calendar  years 
should  be  divided  by  "eight,  the  number  of  years  in  which  such  com- 
pensation as  a  teacher  was  actually  earned  and  received. 

3.  Where  a  teacher  desiring  to  retire  at  the  close  of  the  year 
1920-1921  was  out  of  active  service  as  a  teacher  for  two  years  dur- 
ing the  last  ten  calendar  years  prior  to  retirement,  and  her  salary 
for  the  school  year  1916-1917  was  $1,000,  arid  her  salary  for  the 
school  year  1919-1920  was  $1,200,  to  compute  her  compensation 
"earnable  as  a  teacher"  as  $1,000  during  the  two  years  she  was 
out  of  service  as  a  teacher,  would  be  incorrect,  for  her  compensation 
earnable  as  a  teacher  during  such  two  years  would  be  the  amount 
paid  by  the  employing  board  of  education  during  such  two  years. 
Unless  the  person  was  employed  as  a  teacher  and  received  com- 
pensation therefor  during  such  period  of  two  years,  such  person 
would  have  no  compensation  earnable  as  a  teacher  during  that  two 
years. 

4.  In  composing  final  average  salary  under  the  teachers  re- 
tirement act,  the  retirement  board  should  credit  the  teacher  with 
all  the  compensation  received  as  a  teacher  during  the  preceding  ten 
calendar  years  and  the  total  of  such  compensation,  when  divided  by 
the  number  of  years  in  which  compensation  is  earned  as  a  teacher, 
would  be  the  final  average  salary,  but  where  such  final  average 
salary  exceeds  $2,000,  such  excess  above  $2,000  cannot  be  consid- 
ered. 

5.  Where  a  teacher  asks  retirement  at  the  middle  of  the  school 
year,  such  retirement  is  effective  as  of  August  31st  following,  un- 
less in  case  of  disability  retirement,  and  in  computing  final  average 
salary  the  salary  earned  and  received  during  the  year  1920-1921 
should  be  counted  as  her  earnable  compensation  received  as  a 
teacher  during  that  year.  , 
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NEW  CORPORATIONS 

The  International  Lubricating  Co., 
Cincinnati,  $50,000.00.  Wm.  Holmes, 
William  A.  Evans,  Laura  Holmes,  J. 
G.  Aras,  Phillippa  M.  Holmes. 

The  Clermont  Farmer  Publishing 
Co.,  Bethel,  $8,000.00.  G.  W.  Burke, 
W.  A.  Browning,  Bob  Wilson,  Dr. 
Harry  Norris,  Geo.  C.  Longworth. 

The  P.  H.  Davis  Tailoring  Co.,  Cin- 
cinnati, $100,000.00.  P.  H.  Davis,  B. 
S.  Oppenheimer,  Noah  Davis,  William 

B.  Edgar,  M.  Ermert. 

The  Myers  Lee  Motor  Co.,  Youngs- 
town,  $25,000.00.  William  Myers, 
John  O.  Myers,  Dale  C.  Lee,  Cora 
Myers,  Clara  A.  Lee. 

The  Kelly's  Klean  Komidies  Co., 
Columbus.  Ella  Kelly,  Henry  H. 
Metcalf,  Vera  K.  McGonagle,  Flor- 
ence L.  Johnston,  D.  M.  Hamilton. 
($100,000.00.) 

The  Akron  Paving  &  Sidewalk  Co., 
Akron,  $5,000.00.  Owen  M.  Roderick, 
Lehr  E.  Welker,  W.  A.  Byrider,  H. 

C.  Welker,  W.  C.  Cone. 

The  Rae  Advertising  Co.,  Cleve- 
land, $500.00.  Frank  B.  Rae,  M.  S. 
Wilder,  K.  Maddock,  Leah  H.  Rae, 
Mary  K.  Wilder. 

The  Falls  Tire  Co.,  Youngstown, 
$10,000.00.  R.  P.  Bremer,  J.  D.  Reese, 
R.  T.  Hixon,  M.  R.  Bremer,  J.  M. 
Modarelli. 

The  Summit  Country  Club  Co., 
Barberton,  $50,000.00.  Dallas  Pond, 
Elden  B.  Frase,  Ralph  O.  Schlott, 
George  Landis,  E.  F.  Crites. 

The  Aetna  Mortgage  Co.,  Cleve- 
land, $500.00.  Frank  H.  Pelton,  R.  L. 
Davis,  A.  W.  Thomas,  B.  W.  Hender- 
son, Walter  Vretman. 

The  B.  R.  Baker  Building  Co.,  To- 
ledo, $750.00.  Barney  R.  Baker,  Jo- 
seph L.  O'Neil,  John  F.  Raab,  Frank 
J.  Raab,  Frank  P.  Baker. 

The  Ruebel-Weaver-Koenig  Co., 
Cincinnati,  $50,000.  George  L.  Rue- 
bel,  George  L.  Weaver,  Samuel  A. 
Weaver,  Stephen  E.  Willey,  William 
F.  Koenig. 

The  Lima  Texas  Oil  &  Refining  Co., 
Lima,  $300,000.00.  Henry  A.  Zeller, 
T.  C.  Wisterman,  W.  S.  Hoffman, 
Mrs.  Henry  Zeller,  Chas.  Porter 
Findlay. 


The  Corporation  Appraisal  &  Ad- 
justment Co.,  Cincinnati,  $10,000.  E. 
J.  Leen,  R.  F.  Carmel,  A.  M.  Schone- 
berger,  John  M.  Schuh,  A.  A.  Schuh. 
The  Sellers  Electric  Co.,  Akron,  $15,- 
000.  W.  C.  Wilhelm,  H.  J.  Babel, 
Kathryn  Griffiths,  Alma  W.  Morton, 
Lee  J.  Meyers. 

The  Go-Jack  Co.,  Columbus,  $1,- 
000,00.  G.  R.  LeSauvage,  J.  W. 
Moore,  Bessie  Moore,  Arthur  Miller, 
Elizabeth  A.  Miller. 

The  Shepard  Elevator  Co.,  Cincin- 
nati, $100,000.00.  Oscar  F.  Shepard, 
Robert  W.  Hilton,  Stanley,  M.  Rowe, 
Ralph  R.  Caldwell. 

The  Cliffs  Land  Co.,  Warren,  $150,- 
000.00.  T.  J.  Haley,  John  J.  Mere- 
dith, E.  R.  Smith,  H.  M.  Steele,  J.  J. 
Karl. 

The  Safety  Stair  Tread  Co.,  Woos- 
ter,  $100,000.00.  Howard  Ferris,  Sr., 
L.  A.  Burrell,  Howard  Ferris,  Jr., 
Oscar  MacNab,  Thomas  H.  Greer. 

The  McKinley  Theater  Co.,  Niles, 
$100,000.00.  Frank  P.  Pyle,  H.  T. 
Calvin,  R.  L.  McCorkle,  C.  E.  Gable, 
Henry  H.  Hoffman. 

The  Berkman  Realty  Co.,  Canton, 
$20,000.00.  Max  Berman,  Sam  Berk- 
man,  Helen  Roush,  Abe  Weissberg, 
Charles  S.  Weintraub. 

The  Great  Peerless  Mills  Co.,  Mi- 
amisburg,  $75,000.00.  S.  E.  Waters, 
John  A.  Updike,  Thomas  Brady,  Chas. 
F.  Eck,  Fred  Rosnagle. 

The  Butler  Manufacturing  Co., 
Cleveland,  $1,000,000.00.  W.  E.  Lusk, 
M.  T.  Gorton,  L.  Z.  Bryan,  Jr.,  M.  C. 
Haugh,  J.  Kent,  E.  Hammer. 

The  Rural  Screen  Service  Co.,  Co- 
lumbus, $10,000.00.  Fred  H.  Seeliger, 
A.  Schwarz,  W.  R.  Lawrence,  Lillian 
Schaenfele,  G.  L.  Lawrence. 

The  Underhill  Coal  Mining  Co., 
New  Philadelphia,  $100,000.  Ida  M. 
Pfister,  Frank  J.  Minar,  Chas,  J. 
Stewart,  D.  M.  Mulhern,  Hazel  Q. 
Mills. 

The  New  Philadelphia  Auto  School 
&  Garage  Co.,  New  Philadelphia, 
$20,000.  Dacid  Heney,  Thomas  El- 
mer Franklin,  Phillip  H.  Arbogast, 
Wm.  Kuhn,  Cletus  A.  Kuhn,  W.  R. 
Stucky,  Elmer  W.  Mathias,  George 
Ackerman. 
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The  Mead  Sales  Co.,  Dayton,  $250,- 
000.  Robert  G.  Corwin,  Abraham  K. 
Meek,  J.  Sprigg  McMahon,  Robert  K. 
Landis,  Samuel  S.  Markham. 

The  Banner  Electric  Service  Co., 
Dayton,  $2,500.  J.  G.  Collison,  James 
K.  Heck,  Helen  L.  Kroger,  Well- 
more  B.  Turner,  Lester  L.  Cecil. 

The  Oil  Royalties  Co.,  Cincinnati, 
$250,000.  Frank  X.  Piatt,  John  E. 
Ogden,  Jr.,  John  Goble,  Jr.,  A.  L. 
Robinett,  O.  R.  Good. 

The  Citizens  Printing  Co.,  Crafton, 
$10,000.  W.  C.  Park,  J.  H.  Gorman, 
E.  E.  Vail,  F.  W.  Cousins,  E.  E. 
Hughes,  J.  W.  Knechtges. 

The  Williams  County  Telephone 
Co.,  Bryan,  $400,000.  O.  S.  Eaton, 
C.  S.  Roe,  C.  L.  Newcomer,  E.  B. 
Willtett,  J.  A.  Devore. 

The  Baker  Realty  Co.,.  Cleveland, 
$10,000.  Raymond  H.  Barker,  Harold 
G.  Barker,  Paul  M.  Schleiffer,  Alice 
M.  Barker,  Charles  E.  Tousley. 

The  Westervelt-Griswold  Co.,  Cleve- 
land, $10,000.  D.  J.  Neeham,  A.  Shef- 
tel,  Joseph  S.  Silber,  R.  E.  Wester- 
velt,  E.  C.  Griswold. 

The  Fairfield  Live  Stock  Co.,  Lanc- 
aster, $4,000.  E.  D.  Aneshansley,  P. 
T.  Seifert,  W.  E.  Armstrong,  T.  H. 
Graham,   Geo.   Barr. 

The  Fair  Price  Auto  Sales  Co., 
Cleveland,  $10,000.  Vincent  Zmunt, 
Jesse  Stephens,  William  P.  Mayer,  A. 
A.  Stephens,  Irene  B.  Gavan. 

The  E.  L.  Ostendorf  Organization 
Co.,  Cleveland,  $500.  E.  L.  Osten- 
dorf, Elmer  B.  Wight,  M.  F.  Triviss- 
onno,  R.  A.  Saas,  K.  T.  Siddall. 

The  Lynn  Co.,  Akron,  $50,000.  Har- 
ry S.  Lynn,  Eugene  Janovics,  Claude 
Madlene,  George  Martino,  Charles 
Ruttman. 

The  Enterprise  Oil  &  Grease  Co., 
Cleveland,  $10,000.  Andrew  J.  Check, 
James  H.  Murray,  E.  J.  Sklenicka,  J. 
P.  Hart,  W.  J.  Hart. 

The  Machinery  Improvement  Co., 
Cleveland,  $500.  Francis  Poulson,  F. 
E.  Baker,  Thomas  C.  Johnson,  Wm. 
D.  Root,  Kathryn  E.  Hagerty. 

The  Roosevelt  Steampship  Co., 
Cleceland,  $50,000.  Hermon  A.  Kel- 
ley,  G.  W.  Cottrell,  C.  A.  Schipfer, 
Alfred  Kelley,  R.  Cone. 

The  Marion  Discount  &  Loan  Co., 
Marion  $25,0u0.  J.  W.  Jacoby,  L.  C. 
Wogan,  John  Oborn,  G.  W.  Black,  V. 
Sickles. 

The  Service  Machine  Co.,  Cleveland, 
$500.      Francis   Poulson,    Thomas    C. 


Johnson.   Frank   E.    Baker,    Wm.   D. 
Root,  Kathryn  E.  Hagerty.  m 

The  Ohio  Blank  Book  &  Printing 
Co.,  Columbus,  $100,000.  J.  S.  Lacey, 
Walter  A.  Yoerger,  Thomas  C.  Gault, 
R.  R.  Aukerman,  A.  L.  O'Ryan. 

The  Wilson  Seed  &  Floral  Co.,  Co- 
lumbus, $500.  Henry  K.  WiU.n, 
Maud  E.  Wilson,  A.  B.  McKnight,  P. 
Cozad,  Carl  Tresemer. 

The  Arta  Co.,  Cleveland,  $2,000. 
Francis  Poulson,  Kenneth  Ingersoll, 
Thomas  C.  Johnson,  Frank  E.  Baker, 
Frederick  W.  Mitchell. 

The  Noble  Advertising  Co.,  Cleve- 
land, $500.  W.  J.  Noble,  W.  F.  Bar- 
lag,  E.  C.  Greenfield,  E.  G.  Gaus,  P. 
M.  Kauderle. 

The  Hannah  Mortgage  Co.,  Cleve- 
land, $500.  T.  C.  Miller,  Steven  Veres, 
Otto  H.  Wilke,  Arthur  Brueckner,  H. 
M.  Kodet. 

The  Superior  Gents,  Ladies  &  Boys 
Furnishings  and  Tailoring  Co.,  Cleve- 
land, $20,000.  Jos.  Kelley,  Geo.  W. 
Luiza,  Walter  Luiza,  John  A.  Brazis, 
J.  Luiza. 

The  Organic  Laboratories  Co.,  Cin- 
ennati  $5,000.  Jacob  Scherer,  Chris 
Wilks,  Albert  Scherrer,  E.  C.  Moore, 
Albert  Massett. 

The  Commercial  Adjustment  Co., 
Cincinnati,  $5,000.  Nathan  Vigram, 
H.  L.  Cromley,  D.  N.  Rosenbaum, 
Moses  Vigransky,  Walter  Ashley. 

The  Cherokee  Mortgage  Co.,  Cleve- 
land, $100,000.  H.  Bowers,  G.  W. 
Greber,  Howard  C.  Bibow,  J.  W.  Haw- 
kins, David  Klein. 

The  Leader  Realty  &  Investment 
Co.,  Cleveland,  $1,000.  E.  Goldstein, 
H.  H.  Ginn,  Maurice  Goldstein,  A. 
Stanley  Ginn,  P.  Perlick. 

The  Artra  Co.,  Cleveland,  $2,000. 
Francis  Poulson,  Kenneth  Ingersoll, 
F.  W.  Mitchell,  Thomas  C.  Johnson, 
Frqank  E.  Baker. 

The  Smock-Culp  Co.,  Dayton,  $25,- 
000.  C.  R.  Smock,  H.  G.  Culp,  Virgil 
Schaeffer,  Charloette  Schaeffer,  Carl 
Brough. 

The  Seventeen-Twenty  Euclid  Co., 
Cleveland,  $500.  A.  R.  Callow,  H.  B. 
Howells,  Claude  W.  Shimmon,  L. 
Lloyd  Gahn,  H.  Sharpe. 

The  Albert  Realty  Co.,  Toledo, 
$100,000.  Geo.  D.  Palmer,  Roy  R. 
Blair,  William  Roose,  Adolph  Schlett, 
Albert  J.  Miehls. 

The  Sheridan  Minning  Co.,  Ironton, 
$30,000.     S.  M.  Porter,  R.  G.  Elmer, 
H.  Salle,  Rose  Zimmerman,  I.  Salle. 
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The  Star  Aluminum  Co.,  Ashland, 
$50,000.  F.  J.  Wensinger,  W.  A. 
Gaetjens,  Kathrine  A.  Gaetjens,  Hel- 
ena C.  Wensinger,  M.  V.  Semple. 

The  Gordon  Form  Lathe  Co.,  Cleve- 
land, $5,000.  Trafton  M.  Dye,  Quay 
H.  Findley,  C.  A.  Alexander,  K.  T. 
Siddall,  I.  M.  McDonough. 

The  Fire  Ball  Stop  Signal  Co., 
Cleveland,  $10,000.  Harry  Trottner, 
S.  R.  Leeson,  R.  E.  Curtis,  Frederick 
Frankel,  Angela  Harhaus. 

The  Ashtabula  Fuel  &  Supply  Co., 
Ashtabula,  $75,000.  G.  H.  Leathers, 
E.  W.  Huelster,  K.  F.  Schmidt,  Mott 
G.  Spaulding,  M.  W.  Gary. 

The  H.  W.  Hatting  Co.,  Akron, 
$10,000.  H.  W.  Hatting,  W.  A.  Rush, 
P.  S.  Campbell,  W.  D.  Ammerman, 
H.  L.  Chapman. 

The  Service  Mortgage  Co.,  Lake- 
wood,  $500.  D.  W.  Hartshorn,  E. 
Fetterman,  R.  Komfield,  M.  V.  Van- 
der,  H.  L.  Smith. 

The  Point  Realty  Co.,  Cleveland, 
$10,000.     Stanley   L.    McMichael,   V. 

D.  Engle,  W.  Harvey.  Robinson,  M.  E. 
Zeuch,  R.  H.  Dodge. 

The  Newcomerstown  Lumber  Co., 
Newcomerstown,  $50,000.  F.  S.  Mer- 
cer, Marion  Mercer,  J.  H.  Asher,  C. 

E.  Lieser,  Eliada  Lieser. 

The  South  Parkway  Realty  Co., 
Cleveland,  $500.  M.  L.  Trivisouno, 
W.  I.  Huber,  K.  T.  Siddall,  Elmer  B. 
Wight,  E.  L.  Ostendorf. 

The  Liberty  Plumbing  Co.,  Youngs- 
town,  $10,000.  Paul  F.  Haid,  La- 
Vern  Struble,  Jno.  C.  Eagleson,  Mar- 
tha J.  Haid,  Mary  Struble. 

The  Enterprise  Auto  Supply  Co., 
Columbus,  $10,000.  Edward  P.  Ho- 
gan,  Jos.  L.  Stanton,  Jno.  S.  Hogan, 
L.  C.  Willson,  Louise  A.  Senecal. 

The  Newton  Jewelry  Co.,  Toledo, 
$10,000.  C.  W.  F.  Kirkley,  Bernice 
S.  Oechsler,  Zelma  Harding,  John  B. 
McMahon,  Helen  L.  Christopher 

The  Pennsylvania  Products  Co., 
Cleveland,  $10,000.  Joseph  S.  Silber, 
Henry  S.  Gottfried,  Albert  Sheftel, 
David  Kammer,  Harry  F.  Mitchell. 

The  Alexander  Products  Co.,  Cleve- 
land, $500.  Donald  M.  Alexander,  O. 
R.  Ruehle,  C.  Clark,  H.  H.  Fisher,  J. 
R.   Eistner. 

The  Breese  Engineering  Co.,  Day- 
ton, $1,500.  Charles  P.  Breese,  Wm. 
J.  Rueger,  Earl  Ritzert,  Kenneth  G. 
Fraser,  Frank  J.  Koenner. 

The  Ball  Caster  Co.,  Cleveland, 
$20,00.      Frank    W.    Emelie,    Ernest 


Lemberg,  Charles  W.  Fishley,  M.  H. 
Hinman,  C.  L.  Fancher. 

The  Hoffman  Benedict  Tool  &  Die 
Co.,  Toledo,  $35,000.  Jennie  Fly,  Wm. 
J.  Fritsche,  Beth  Price,  Mace  M.  Mur- 
phy, O.  B.  Wood. 

The  Monarch  Hat  Co.,  Cleveland, 
$1,000.  Ben  Shulman,  Edward  I. 
Shulman,  Max  Shulman,  Cleveland  J. 
Suffens,  A.  W.  Loewenthal. 

The  National  Investment  &  Sevur- 
ities  Co.,  Cleveland  $50,000.  Chas. 
Ammerman,  James  A.  Cannon,  Moses 
Helper,  A.  M.  Tousley,  H.  T.  Ammer- 
man. 

The  Scarab  Camp  Society  Co., 
Plainville,  $5,000.  Ewart  H.  Simpkin- 
son,  Geo.  V.  Galbreath,  Thos.  Kyaii, 
Pohn  C.  Klum,  Symmes,  F.  Oliver,  J. 
Arthur  Burh,  Carl  P.  Mitchell. 

The  Marion  Builders  Supply  Co., 
Marion  $10,000.  Walter  H.  Schuler, 
Paul  J.  Tobin,  Lee  A.  Schuler,  Chas. 
F.  Stahl,  J.  Malcolm  Streltiz. 

Increase 

The  Cincinnati  Bank  &  Trust  Co., 
Cincinnati,  $125,000  to  $150,000. 

The  General  Dental  Co.,  Columbus, 
$151,000  to  $251,000. 

The  Theresa-East  Ninth  Co.,  Cleve- 
land, $50,000  to  $125,000. 

The  Automobile  Equipment  Co., 
Cleveland,  $10,000  to  $75,000. 

The  A.  H.  Robinson  Co.,  Cleveland, 
$15,000  to  $25,000. 

The  Democrat  Printing  Co.,  $35,000 
to  $60,000. 

The  State  Mortgage  Investment 
Co.,  Cleveland,  $500,000  to  $1,000,000. 

The  Dresden  Electric  Light  Co., 
Dresden,  $10,000  to  $15,000. 

The  Lawrence  Savings  &  Loan  Co., 
Ironton,  $100,000  to  $500,000. 

Decrease 

The  A.  J.  Dunn  Co.,  Lima,  $200,- 
000  to  $25,000. 

The  Royal  Collieris  Co.,  Jackson, 
$75,000  to  $50,000. 

The  Reserve  Square  Realty  Co., 
Cleveland,  $200,000  to  $150,000. 

The  Owens  oBttle  Co.,  Toledo,  $48,- 
330,100  to  $48,192,800. 

The  Morris  Furniture  &  Mfg.  Co., 
Cleveland,  $25,000  to  $75,000. 

The  Tiffin  Woman's  Club,  Tiffin,  $5,- 
000  to  $10,000. 

The  Bryan  Hardware  Co.,  Bryan, 
$24,000   to  $40,000. 

The  Market  Street  Apartment  Co., 
Lima,  $15,000  to  $60,000. 
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No.  2269 — In  the  Matter  of  the  Application  of  The  Springfield 
Light,  Heat  and  Power  Company  for  Consent  and  Authority  to 
Issue  General  and  Refunding  Mortgage,  Twenty  Year,  Five  Per 
Cent.  Gold  Bonds.— Prayer  Granted. 


(Dated  May  16,  19&1.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is 
unnecessary),  this  matter  came  on  for  consideration  upon  the 
application  of  The  Springfield  Light,  Heat  and  Power  Company, 
(a  corporation  duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Ohio),  asking  the  consent  and  authority 
of  this  commission  to  issue  and  dispose  of  general  and  refunding 
mortgage  twenty  year,  five  per  cent,  gold  bonds  of  the  principal 
sum  of  $340,000.00,  the  proceeds  arising  from  the  sale  thereof  to 
be  used  to  reimburse  the  applicant's  income  for  moneys,  not  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness,  expended  therefrom,  for  capital  purposes,  to  the  first 
day  of  April,  1921,  and  to  provide  other  additions,  extensions  and 
improvements  to  its  plant  and  facilities  subsequent  to  March 
thirty-first,  1921. 

The  commission,  being  fully  advised  in  the  promises,  finds, 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

^ 

(1)  That,  within  the  period  of  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein  and  to  the 
first  day  of  April,  1921,  the  applicant  actually  expended  from 
its  treasury,  for  the  construction,  completion,  extension  and 
improvement  of  its  facilities,  the  sum  of  $84,405.77,  none  of 
which  was  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  and  the  capitalization  of 
which  has  not  heretofore  been  authorized  by  order  of  this 
Commission. 

(2)  That,  as  of  April  first,  1921,  the  applicant  had  in 
contemplation  certain  additions,  extensions  and  improve- 
ments to  its  facilities,  the  cost  of  which  has  been  conserva- 
tively estimated  at  the  sum  of  $r57,902.14; 
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(3)  That  the  issue  of  applicant's  said  General  and  Re- 
funding Mortgage  Bonds  of  the  principal  sum  of  $327,000.00 
is  reasonably  required  and  the  money  to  be  procured  thereby 
for  the  reimbursement  of  applicant's  treasury  for  the  afore- 
said uncapitalized,  capital  expenditures  therefrom  and  the 
payment  of  the  cost  of  said  additions,  extensions  and  im- 
provements to  applicant's  facilities; 

(4)  That,  under  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  a 
reasonable  price  for  the  .sale  of  said  bonds  will  be  seventy- 
four  percentum  of  the  par  value  thereof,  and 

(5)  That  applicant  now  having  capital  stock  of  the  par 
value  of  $1,513,300.00  and  mortgage  bonds  of  the  principal 
sum  of  $1,452,000.00  issued  and  outstanding,  the  issue  of 
$265,700.00,  principal  sum,  of  the  bonds  herein  authorized,  in 
excess  of  applicant's  issued  and  outstanding  capital  stock, 
and  the  expenditure  of  the  proceeds  thereof,  as  such  excess, 
shold  be  specifically  consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  said  general  and  refunding  mortgage 
bonds  of  the  principal  sum  of  $327,000.00  should  be  granted.  It 
is,  therefore, 

Ordered,  That  said  The  Springfield  Light,  Heat  and  Power 
Company  be,  and  hereby  it  is  authorized  to  issue  its  general  and 
refunding  mortgage,  twenty  year,  six  per  cent,  bonds  of  the 
principal  sum  of  three  hundred  and  twenty-seven  thousand  dol- 
lars, ($327,000.00),  and  that  said  bonds  be  sold  for  the  highest 
price  obtainable,  but  not  less  than  seventy-four  (74)  percentum 
of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
for  less  than  the  par  value  thereof  be  amortized  pursuant  to  the 
rules  and  regulations  heretofore  prescribed  by  this  commission. 
It  is  further 

Ordered,  That  the  issue  and  disposition  of  $265,700.00,  prin- 
cipal sum,  of  said  bonds  in  excess  of  applicant's  issued  and  out- 
standing' capital  stock,  and  the  expenditure  of  the  proceeds  thereof, 
as  such  excess,  as  hereinafter  prescribed,  be,  and  Jiereby  they  are 
specifically  consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others, 
to  wit: 

(a)  $84,408.77  for  the  reimbursement  of  applicant's 
treasury  for  such  sum,  (not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences    of    indebtedness,    and   the 
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capitalization  of  which  has  not,  heretofore,  been  authorized 
by  this  Commission),  actually  expended  therefrom,  within 
the  five  years  next  preceding  the  date  of  the  filing  of  the  ap- 
plication herein  and  to  the  first  day  of  April,  1921,  for  the 
construction,  completion,  extension  and  improvement  of  its 
facilities. 

(b)  The  balance  of  said  proceeds  to  be  applied  toward 
the  payment  of  the  cost  of  the  additions,  extensions  and  im- 
provements to  applicant's  facilities,  to  be  provided  subsequent 
to  March  thirty-first,  1921,  of  the  estimated  cost  of  $157,- 
902.14,  more  particularly  described  in  the  detailed  statement 
appended  to  the  application  hereinwhich,  hereby,  is  made  a 
part  of  this  order  by  reference. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this 
commission  semi-annually,  within  fifteen  days  after  the  close  of 
each  calendar,  semi-annual  period,  of  the  issue  and  disposition 
of  said  bonds  and  the  expenditure  of  the  proceeds  thereof  pur- 
suant to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  said  application,  insofar  as  it  asks  consent  and 
authority  to  issue  and  dispose  of  additional  bonds,  of  the  prin- 
cipal sum  of  $13,000.00,  be,  and  the  same  hereby  is  denied. 

No.  2085— In  the  Matter  of  the  Application  of  More  Than  Three 
Percentum  of  the  Qualified  Electors  of  the  Village  of  Ft.  Re- 
covery, Mercer  County,  Ohio,  for  an  Order  Declaring  the  Rate, 
Price,  Charge  and  Toll  of  Natural  Gas  as  Set  Forth  in  an 
Ordinance  to  be  Unjust  and  Unreasonable  and  a  Request  That 
a  Just  and  Reasonable  Rate,  Price,  Charge  and  Toll  be  Fixed  and 
Determined. — Dismissed. 


(Dated  May  4,  1921.) 

This  day  this  matter  .came  on  for  consideration  upon  the 
motion  of  The  North  Mercer  Natural  Gas  Company  to  dismiss  the 
complaint  in  appeal  herein,  for  the  reasons  and  upon  the  grounds 
set  forth  in  said  motion. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  said  motion  should  be,  and 
hereby  it  is  sustained  upon  the  authority  of  "J.  C.  Link,  et  al.  vs. 
The  Public  Utilities  Commission  of  Ohio,  et  al."  No.  16785,  decided 
by  the  Supreme  Court  of  Ohio,  April  26,  1921.  It  is,  therefore, 
Ordered,  That  said  complaint  in  appeal  be,  and  hereby  it  is 
dismissed. 
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No.  21S3— In  the  Matter  of  the  Appeal  of  Three  Percentum  of  the 
Qualified  Electors  of  the  City  of  GallipoHs,  Ohio,  From  an  Ordi- 
nance, Passed  October  1,  1920. — Dismissed. 


(Dated  May  4,.  1921.) 

Three  percentum  of  the  qualified  electors  of  the  City  of  Gal- 
lipolis,  Ohio,  having,  upon  the  twenty-ninth  day  of  November, 
1920,  filed  a  complaint  in  appeal  from  an  ordinance,  passed  October 
first,  1920,  by  the  city  council  of  said  city  to  regulate  the  rates 
to  be  charged  for  electric  current  in  said  city  by  The  Ohio  Utilities 
Company,  which  ordinance  was,  upon  said  first  day  of  October, 
1920,  duly  accepted  by  said  The  Ohio  Utilities  Company;  and  the 
Supreme  Court  of  Ohio  having,  in  "J.  C.  Link,  et  al,  vs.  The  Pub- 
lic Utilities  Commission  of  Ohio  et  al,"  No.  16785,  decided  April 
26,  1921,  held  that  this  commission  is  without  authority  to  review 
such  a  contract,  it  is,  upon  the  authority  of  said  decision  of  the 
Supreme  Court  of  Ohio, 

Ordered,  That  said  complaint  in  appeal  be,  and  hereby  it  is 
dismissed. 

No.  2157 — In  the  Matter  of  the  Application  of  The  Trumbull  and 
Mahoning  Water  Company  for  Permission  to  Issue  $508,000.00 
of  its  Capital  Stock  and  $250,000.00  of  its  Bonds.— Prayer  Denied. 


(Dated  May  13,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Trumbull  and  Mahon- 
ing Water  Company,  (a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ohio),  asking  the 
consent  and  authority  of  this  commission  to  issue  and  dispose  of 
common  capital  stock  of  the  par  value  of  $506,000.00  and  first 
mortgage,  six  per  cent,  gold  bonds  of  the  principal  sum  of  $250,- 
000.00,  the  proceeds  arising  from  the  sale  thereof  to  be  used  to 
discharge  certain  indebtedness,  alleged  to  have  been  incurred  in 
connection  with  the  acquisition  of  applicant's  property  and  the 
construction  of  its  plant  and  facilities;  and  the  evidence  offered 
at  said  hearing. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

That  the  applicant  herein  seeks  the  consent    and    au- 
thority of  this  Commission  to  issue  and   dispose   of   certain 
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capital  stock  and  bonds  to  procure  moneys  with  which  to  re- 
imburse its  treasury  for  other  moneys,  not  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness within  the  meaning  of  Section  614-53,  General  Code  of 
Ohio,  expended  therefrom  for  the  acquisition  of  property  and 
the  construction,  completion,  extension  and  improvement  of 
its  facilities; 

That,  according  to  the  testimony  adduced  at  the  hearing 
herein,  said  expenditures  were  made  at  various  periods  in  the 
past,  and  some  of  such  expenditures  more  than  five  years 
prior  to  the  date  of  the  filing  of  the  application  herein : 

That  the  applicant's  treasury  may  be  reimbursed  for 
such  expenditures  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  only  when  the  same  were  made 
within  the  period  of  five  years  next  preceding  the  date  of  the 
filing  of  the  application  for  authority  to  issue  capital  securi- 
ties for  such  reimbursement,  and 

That  the  applicant  herein  has  not  made  such  showing  of 
the  amount  of  such  expenditures  within  such  statutory  period 
of  five  years  as  will  enable  the  Commission  to  determine  the 
amount  of  such  expenditures  within  said  statutory  period. 

If  is,  therefore, 

Ordered,  That  the  application  herein,  insofar  as  it  asks  consent 
and  authority  to  issue  and  dispose  of  common  capital  stock  and 
/or  first  mortgage,  six  per  cent,  gold  bonds  for  the  purpose  of  re- 
imbursing the  applicant's  treasury  for  moneys,  not  procured  by* 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness, 
expended  therefrom  prior  to  the  five  years  preceding  the  twenty- 
eighth  day  of  December,  1920,  (the  date  of  the  filing  of  the  appli- 
cation herein),  be,  and  the  same  hereby  is  denied.    It  is  further 

Ordered,  That  the  applicant  be  accorded  opportunity  to  sub- 
mit proof  of  the  amount  of  its  uncapitalized,  capital  expenditures 
from  its  treasury  made  within  the  period  of  five  years  neyt  preced- 
ing said  twenty-eighth  day  of  December,  1920. 

No.  2263 — In  the  Matter  of  the  Joint  Application  of  The  Chesa- 
peake and  Potomac  Telephone  Company  of  West  Virginia  and 
The  Cambridge  Home  Telephone  Company. — Prayer  Granted. 

(Dated  May  11,  19M.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 


160  Department  Reports 

necessary),  this  matter  came  on  for  consideration  upon  the  joint 
application  Of  The  Chesapeake  and  Potomac  Telephone  Company 
of  West  Virginia  and  The  Cambridge  Home  Telephone  Company, 
(corporations,  owning  property  and  operating  as  public  utilities 
subject  to  the  jurisdiction  of  this  commission),  asking  the  con- 
sent to  and  approval  of  this  commission  of  the  sale  by  said  first 
named  applicant  and  the  purchase  by  the  latter  of  certain  telephone 
property  situate  and  being  in  Guernsey  County,  Ohio. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  inquiry  and  investigation  there- 
upon: 

(1)  That,  for  purchase  and  sale  purposes,  said  property 
is  reasonably  worth  the  sum  of  $1,421.90,  and 

(2)  That  the  public  will,  upon  such  sale  and  purchase 
of  said  property,  be  furnished  adequate  service  for  a  reason- 
able and  just  rate,  rental,  toll  or  charge  therefor, 

and  is  satisfied  that  consent  and  authority  for  such  sale  and  pur- 
chase of  said  property  should  be  granted.    It  is,  therefore, , 

Ordered,  That  The  Chesapeake  and  Potomac  Telephone  Com- 
pany of  West  Virginia  be,  and  hereby  it  is  authorized  to  sell 
and  convey  to  The  Cambridge  Home  Telephone  Company  the  prop- 
erty and  plant  situate^  in  the  townships  of  Cambridge,  Center, 
Wills,  Richland  and  Jackson,  Guernsey  County,  Ohio,  consisting  of 
two  copper  tool  wires  extending  from  Cambridge  to  Gibson,  to- 
gether with  branch  lines  to  toll  stations,  and  a  pole  line  extending 
from  Byesville,  west  one  mile,  together  with  two  copper  wires 
attached  thereto,  as  more  particularly  described  in  a  copy  of  an 
agreement  annexed  to  the  application  herein;  and  said  The  Cam- 
bridge Home  Telephone  Company  hereby  is  authorized  to  pur- 
chase and  acquire  said  property,  and  to  pay  therefor  the  agreed 
consideration  of  one  thousand,  four  hundred  twenty-one  dollars 
and  ninety  cents.    It  is  further 

Ordered,  That  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  commission  schedules 
providing  for  their  respective  withdrawal  from  an  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
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said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
the  value  of  said  property,  rates  or  service,  or  the  consenting  to 
the  passing  of  said  agreed  consideration,  be  binding  upon  this  com- 
mission in  any  future  proceedings  involving  rates  of  service. 


Advanced  Utility  Rate  Proceeding  No.  50. — In  the  Matter  of  the 
Proposed  Increased  Rates  and  Charges  of  The  Defiance  Gas  and 
Electric  Company  for  Electric  Service  and  for  Artificial  Gas 
Filed  to  Become  Effective  April  1,  1921. — Proceeding  Discon- 
tinued. 


(Dated  May  7,  1921.) 

The  respondent,  The  Defiance  Gas  and  Electric  Company,  hav- 
ing withdrawn  its  schedules  for  artificial  gas  service  and  electric 
service,  the  use  and  operation  of  which  were  suspended  by  the 
order  heretofore  made  and  entered  herein,  and  the  City  of  Defiance, 
Ohio,  by  its  solicitor,  D.  F.  Openlander,  having  under  date  of  April 
26, 1921,  withdrawn  its  protest  against  said  schedules,  it  is 

Ordered,  That  the  order  heretofore  made  and  entered  herein 
suspending  the  going  into  effect  on  Afrril  1,  1921,  of  respondent's 
schedule  designated  second  revised  sheet  No.  1  to  P.  U.  C.  O.  No. 
2,  applying  to  artificial  gas  service,  and  schedule  designated  second 
revised  sheet  No.  1  to  P.  U.  C.  O.  No.  2  for  electric  service,  be  and 
hereby  it  is  rescinded,  and  that  this  proceeding  be,  and  hereby  it 
is,  discontinued. 

No.  2277 — In  the  Matter  of  the  Application  of  The  Black  River 
Telephone  Company  for  Authority  to  Issue  Securities. — Prayer 
Granted. 


(Dated  May  11,  1981.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Black  River  Telephone  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 

* 

the  State  of  Ohio,  with  its  principal  place  of  business  in  the  City 
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of  Lorain,  Ohio),  asking*  the  consent  and  authority  of  this  com- 
mission to  issue  and  dispose  of  six  per  cent,  preferred  capital  stock 
of  the  par  value  of  $160,000.00,  the  proceeds  arising  from  the  sale 
thereof  to  be  used  to  reimburse  its  treasury  for  uncapitalized, 
capital  expenditures  therefrom,  to  discharge  certain  short-term 
notes,  the  money  procured  by  the  issue  of  which  was  expended  in 
the  provision  of  additions  to  its  plant  and  facilities,  and  to  provide 
for  certain- other  additions,  extensions  and  improvements  to  its 
facilities,  now  under  contract  or  in  contemplation. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  its  independent  investigation  and  inquiry  there- 
upon : 

(1)  That  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  and  to  the  first  day  of 

.  March,  1921,  the  applicant  actually  expended  from  its  treas- 
ury for  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities,  the  sum  of  $75,421.32,  none  of  which 
was  obtained  by  the  issue  of  stock,  bonds,  notes  or  other  evi- 
dences of  indebtedness,  within  the  meaning  of  Section  814-63, 
General  Code  of  Ohio,  but  $29,000.00  of  which  was  secured  by 
the  making  of  short  term  notes  of  such  principal  sum; 

(2)  That  the  applicant  now  has  under  contract  or  in 
contemplation  the  provision  of  certain  additions,  extensions 
and  improvements  to  its  facilities,  the  cost  of  which  has  been 
estimated  at  the  sum  of  $75,000.00,  and 

*  (3)  That  the  issue  of  applicant's  said  preferred  capital 
stock  of  the  par  value  of  $150,000.00  is  reasonably  required 
and  the  money  to  be  procured  thereby  necessary  for  the  pay- 
ment and  discharge  of  the  aforesaid  indebtedness  represented 
by  short  term  notes,  the  reimbursement  of  applicant's  treas- 
ury for  said ,  uncapitalized,  capital  expenditures  therefrom, 
and  the  construction,  completion,  extension  and  improvement 
of  applicant's  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  preferred  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Black  River  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  six  per  cent,  preferred 
capital  stock  of  the  par  value  of  one  hundred  and 'fifty  thousand 
dollars  ($150,000.00),  and  that  said  preferred  capital  stock  be 
sold  for  the  highest  price  obtainable  but  not  less  than  the  par 
value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  pre- 
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f erred  capital  stock  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  others,  to  wit: 

(1)  $29,000.00  for  the  payment  and  discharge  of  the 
short-term  notes,  the  loans  procured  by  the  making  of  which 
have  been  invested  in  additions  to  applicant's  plant  and  facili- 
ties; 

(2)  $46,000.00  to  be  applied  toward  the  reimbursement 
of  applicant's  treasury,  to  the  extent  of  such  sum,  for  the  net 
amount  of  $46,421.32,  not  procured  by  the  issue  of  .stock, 
bonds,  notes  of  any  character  or  other  evidences  of  indebted- 
ness, expended  therefrom,  within  the  five  years  next  preced- 
ing the  date  of  the  filing  of  the  application  herein  and  to  the 
first  day  of  March,  1921,  for  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities,  and 

(3)  $75,000.00  to  be  used  to.  pay  the  cost  of  providing  the 
additions,  extensions  and  improvements  to  applicant's  facili- 
ties, of  such  estimated  cost,  enumerated  in  the  application 
herein  which,  insofar  as  it  describes  and  enumerates  said 
additions,  extensions  and  improvements,  hereby  is  made  a 
part  of  this  order  by  reference. 

It  is  further 

Ordered,  That,  forthwith  upon  the  payment  of  said  short  term 
notes,  the  same  be  cancelled  and  destroyed.    It  is  further. 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission semi-annually,  within  fifteen  days  after  the  close  of 
each  calendar,  semi-annual  period  of  the  issue  and  disposition  of 
said  capital  stock,  the  expenditure  of  the  proceeds  thereof  and  the 
cancellation  and  destruction  of  said  short  term  notes,  pursuant  to 
the  terms  and  conditions  of  this  order. 


ATTORNEY  GENERAL 


It  is  the  Duty  of  a  Municipal  Corporation  to  Provide  for  the  Burial 
of  a  Child  of  an  Indigent  Parent  if  such  Child  Has  a  Legal  Resi- 
dence in  Such  Municipal  Corporation  as  Provided  in  Section 
3495  General  Code. 

No.  2018— (Opinion  Dated  April  22,  1921.) 


Hon.  J.  F.  Henderson,  Prosecuting  Attorney,  Ashland,  Ohio. 

Dear  Sir:  Attention  has  been  given  to  your  request  for  the 
opinion  of  this  department  on  a  matter  stated  by  you  as  follows: 

"The  child  of  an  indigent  parent  died  here  in  the  city  of 
Ashland.  The  public  nurse  notified  the  township  trustees  but 
without  any  reply  the  undertaker  buried  the  child. 

Section  3495  General  Code  seems  to  apply  to  this  case, 
but  whether  or  not  the  city  of  Ashland  should  pay  or  whether 
the  township  of  Montgomery,  in  which  Ashland  is  situate, 
should  pay  is  the  question.  The  city  of  Ashland  has  no  poor 
fund,  the  township  trustees  having  been  making  all  the  levy 
for  poor  purposes  and  taking  care  of  the  poor  in  the  entire 
township,  including  the  city  of  Ashland.  Under  this  section 
could  we  send  this  bill  on  to  the  county  commissioners?" 

Section  3495  General  Code,  prior  to  the  recent  amendment 
thereof  hereinafter  referred  to,  read  thus: 

"When  information  is  given  to  the  trustees  of  a  township 
or  proper  officer  of  a  municipal  corporation,  that  the  dead  body 
of  a  person,  having  a  legal  settlement  in  the  county,  or  whose 
legal  settlement  is  not  in  the  state  or  is  unknown,  and  not  the 
inmate  of  a  penal,  reformatory*  benevolent  or  charitable  in- 
stitution, has  been  found  in  such  township  or  corporation  and 
is  not  claimed  by  any  person  for  private  interment  at  his  own 
expense  or  delivered  for  the  purpose  of  medical  or  surgical 
study  or  dissection  in  accordance  with  law,  they  shall  cause  it 
to  be  buried  at  the  expense  of  the  township  or  corporation, 
but,  if  such  trustees  or  officer  notify  the  infirmary  directors, 
such  directors  shall  cause  the  body  to  be  buried  at  the  ex- 
pense of  the  county." 

Under  this  section  as  it  existed  in  the  form  just  above  set  forth, 
the  occasion  seldom,  if  ever,  arose  for  deciding  the  question  of  re- 
sponsibility for  burial  expenses  as  between  the  trustees  of  a  town- 
ship, on  the  one  hand,  and  the  officers  of  a  municipal  corporation  on 
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the  other;  this  for  the  reason  th&t  the  last  part  of  said  section,  to 
wit, 

"  *  *  *  if  such  trustees  or  officer  notify  the  infirmary 
directors,  such  directors  shall  cause  the  body  to  be  buried  at 
the  expense  of  the  county." 

operated  as  a  matter  of  law  and  of  practice  to  fasten  the  obligation 
to  pay  such  expenses  upon  the  county.  In  this  connection,  see 
Annual  Report  of  Attorney  General  for  1912,  Vol.  II,  p.  1357; 
Opinions  of  Attorney  General  for  1915,  Vol.  1,  page  547 ;  Opinions 
of  Attorney  General  for  1917,  Vol.  I,  page  168. 

Said  section  was,  however,  amended  in  108  0.  L.,  Part  I,  p. 
274,  to  read  thus: 

"Sec.  3495.  When  the  dead  body  of  a  person  is  found 
in  a  township  or  municipal  corporation,  and  such  person  was 
not  an  inmate  of  a  penal,  reformatory,  benevolent  or  charit- 
able institution,  in  this  state,  and  whose  body  is  not  claimed 
by  any  person  for  private  interment  at  his  own  expense,  or 
delivered  for  the  purpose  of  medical  or  surgical  study  or  dis- 
section in  accordance  with  the  provisions  of  section  9984,  it 
shall  be  disposed  of  as  follows :  If  he  were  a  legal  resident  of 
the  county,  the  proper  officers  of  the  township  or  corporation 
in  which  his  body  was  found  shall  cause  it  to  be  buried  at  the 
expense  of  the  township  or  corporation  in  which  he  had  a 
legal  residence  at  the  time  of  his  death ;  if  he  had  a  legal  resi- 
dence in  any  pther  county  of  the  state  at  the  time  of  his  death, 
the  infirmary  superintendent  of  the  county  in  which  his  dead 
body  was  found  shall  cause  it  to  be  buried  at  the  expense  of 
the  township  or  corporation  in  which  he  had  a  legal  residence 
at  the  time  of  his  death,  but  if  he  had  no  legal  residence  in  the 
state,  or  his  legal  residence  is  unknown,  such  infirmary  super- 
intendent shall  cause  him  to  be  buried  at  the  expense  of  the 
county. 

It  shall  be  the  duty  of  such  officers  to  provide  at  the 
grave  of  such  person,  a  stone  or  concrete  marker  on  which 
shall  be  inscribed  the  name  and  age  of  such  person,  if  known, 
and  the  date  of  death/' 

It  will  be  observed  that  since  the  above  amendment  the  county 

is  liable  for  burial  expenses  only  where  the  person 

"  *  *  *  had  no  legal  residence  in  the  state  or  his  legal 
residence  is  unknown." 

And  "jf  he  were  a  legal  resident  of  the  county,  the  proper  officers 
of  the  township  or  corporation  in  which  his  body  was  found  shall 
cause  it  to  be  buried  at  the  expense  of  the  township  or  corporation 
in  which  he  had  a  legal  residence  at  the  time  of  his  death." 
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_  • 

The  question  is  as  to  thcrmeaning  of  the  matter  underscored, 

when  the  indigent  buried  at  public  expense  is  found  in  a  municipal 
corporation  which  is  situate  withn  a  townshp  (the  boundaries  of 
the  municipal  corporation  not  being  co-extensive  with  the  bound- 
aries of  the  township.    See  section  3512  General  Code.) 

Two  possible  constructions  present  themselves.  (1)  That  the 
sentence  in  question  gives  concurrent  power  to  both  the  township 
and  the  municipal  corporation  to  pay  the  burial  expenses  of  the  in- 
digent. (2)  That  said  sentence  has  the  meaning  it  would  have  if 
phrased  thus: 

"If  he  were  a  legal  resident  of  the  county,  the  proper 
officers  of  the  township  in  which  his  body  was  found  (or,  in 
case  the  body  was  found  within  a  municipal  corporation,  then 
the  proper  officers  of  such  corporation),  shall  cause  it  to  be 
buried  at  the  expense  of  the  township  in  which  he  had  a  legal 
residence  at  the  time  of  his  death;  but  if  such  person  was  a 
legal  resident  of  a  municipal  corporation,  he  shall  in  such  case 
be  buried  at  the  expense  of  such  municipal  corporation  and 
not  of  the  township  wherein  such  corporation  is  situate/' 

The  sentence  in  question  being  ambiguous,  consideration  may 
properly  be  given  to  the  effects  and  consequences  which  follow 
from  construing  it  in  the  one  way  or  in  the  other,  and  that  con- 
struction may  be  adopted  which  will  best  tend  to  make  the  same 
effectual.    Black  on  Interpretation  of  Laws  (2nd  ed.)  p.  100. 

To  say  that  both  the  township  trustees  and  the  officers  of 
the  municipal  corporation  have  the  power  to  pay  the  expenses  of 
a  pauper  burial,  falls  short  of  providing  effectively  for  their  pay- 
ment, for  in  such  a  matter  the  important  thing  is  to  know  whose 
duty  it  is  to  pay. 

Being  impressed  that  the  second  of  the  two  possible  construc- 
tions, above  suggested,  makes  for  a  more  workable  method  in 
practice,  it  is  my  opinion  that  the  same  should  be  adopted. 

In  your  letter  you  say  that  the  child  died  in  the  city  of  Ash- 
land. Whether  or  not  the  child  had  a  legal  residence  in  that  city, 
is  not  just  clear.  Assuming,  however,  that  the  child  did  have  a 
legal  residence  in  the  city  of  Ashland,  I  am  of  the  opinion  that  the 
necessary  and  proper  expenses  of  its  burial  should  be  paid  by  the 
city  and  not  by  Montgomery  township. 

Your  statement  is  also  noted  that  the  city  of  Ashland  has  no 
poor  fund,  and  that  the  township  trustees  have  been  making  all 
the  levy  for  poor  purposes  and  taking  care  of  the  poor  in  the  entire 
township,  including  the  city  of  Ashland.  Your  attention  is  called 
to  the  fact  that  no  city  has  a  poor  fund,  as  such.    That  is  to  say, 


Attorney  General  157 

that  the  relief  of  the  poor  in  a  city  is  a  matter  over  which  the  de- 
partment of  public  safety  has  jurisdiction,  and  moneys  in  the  pub- 
lic safety  fund  may  properly  be  drawn  upon  for  poor  relief  pur- 
poses, including  the  burial  of  indigent  paupers. 

Attention  has  also  been  given,  in  answering  your  question,  to 
the  provisions  of  the  charter  of  the  city  of  Ashland,  but  nothing 
therein  is  noted  which  conflicts  with  the  views  above  expressed. 


3940,  6.  C,  Does  Not  Create  a  Limitation  as  to  the  Amount 
of  Indebtedness  Which  a  Township  Road  District  May  Incur  in 
Any  Year  Without  a  Vote  of  the  People.  Said  Section  Has  No 
Relation  Whatever  to  a  Township  Road  District.  After  the 
Enactment  of  Sections  3298-15  6.  C.  et  seq.,  Townships  Were 
Not  Authorized  to  Resort  to  Section  3295  6.  C.  in  the  Issue  of 
Township  Road  Bonds.  Township  Trustees  May  Issue  Bonds 
Under  Sections  3298- 15e  6.  C.  Without  Submitting  the  Matter 
of  Such  Issue  to  a  Vote  of  the  Electors. 


No.  2033—  (Opinion  Dated  April  28,  1921.) 

Hon.  Jesse  C.  Hanley,  Prosecuting  Attorney,  Lisbon,  Ohio. 

Dear  Sir :    Your  letter  of  recent  date  is  received,  reading : 

"I  would  like  to  have  your  opinion  upon  the  limitation  of 
the  amount  of  bonds  a  township  road  district  may  issue  in 
any  one  year  without  a  vote  of  the  people.  This  matter  comes 
up  by  reason  of  the  following: 

Section  3298-44,  General  Code,  provides  that  the  board  of 
trustees  of  any  township  containing  a  road  district  is  hereby 
authorized  to  levy  annually  a  tax  not  exceeding  three  mills 
upon  each  dollar  of  the  taxable  property  of  said  district. 

Section  3940,  General  Code,  limits  the  total  indebtedness 
the  township  trustees  might  create  in  any  one  year  without 
the  vote  of  the  people,  such  limitation  being  one-half  of  one 
per  cent,  the  total  value  of  the  property  in  the  township.  Does 
this  section,  3940,  create  a  limitation  as  to  the  amount  of  in- 
debtedness that  the  township  trustees  might  incur  in  behalf 
of  a  road  district  without  a  vote  in  any  year?" 

No  doubt  your  reference  to  Section  3940,  G.  C,  which  is  part 

of  the  so-called  Lbngworth  Act  relating  to  the  issuing  of  bonds  by 

municipalities,  is  because  of  the  provisions  of  Section  3295,  G.  C. 

which  in  its  present  form  as  enacted  106  O.  L.  536,  reads : 

"The  trustees  of  any  township  may  issue  and  sell  bonds 
in  such  amounts  and  denominations,  for  such  periods  of  time 
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and  at  such  rate  of  interest,  not  to  exceed  six  per  cent,  for  any 
of  the  purposes  authorized  by  law  for  the  sale  of  bonds  by 
townships  or  by  municipal  corporations  for  specific  purposes, 
and  for  the  purpose  of  providing  funds  to  pay  the  township's 
share  of  the  cost  of  any  improvement  made  under  an  agree- 
ment with  the  county  commissioners,  when  not  less  than  two 
of  such  trustees,  by  an  affirmative  vote  and  by  resolution, 
deem  it  necessary,  and  the  provisions  of  law  applicable  to  mu- 
nicipal corporations  with  reference  to  the  limitations  upon 
the  amount  of  bonds  to  be  issued,  and  for  the  submission  of 
the  question  of  their  issuance  to  the  voters,  shall  extend  and 
apply  to  the  trustees  of  townships.  Such  township  bonds 
shall  be  advertised  and  sold  in  the  manner  provided  by  law* 
All  bonds  heretofore  issued  by  township  trustees  under  as- 
sumed authority  for  the  improvement  of  roads  in  connection 
with  county  commissioners,  shall,  in  so  far  as  the  same  might 
otherwise  be  held  invalid  on  account  of  the  absence  of  power 
of  such  trustees  to  issue  bonds  for  such  purpose,  be  held  to 
be  legal,  valid  and  binding  obligations  of  the  township  issuing 
such  bonds." 

It  is  unnecessary  to  quote  Section  3940,  G.  C.,  or  to  discuss 
at  length  the  provisions  of  the  Lbngworth  Act.  It  is  sufficient 
for  present  purposes  to  say  that  such  act,  while  on  tho  one  hand 
granting  authority  to  municipalities  to  issue  bonds  for  certain 
designated  purposes,  on  the  other  hand  limits  such  authority,  first, 
in  respect  of  the  amount  of  bonds  that  may  be  issued  in  any  one 
fiscal  year  without  a  popular  vote,  and  second,  in  respect  of  the 
aggregate  total  of  bonds  that  may  be  issued  without  a  popular 
vote. 

It  will  have  been  observed  that  Section  3295  does  not  relate 
to  township  road  districts, — it  relates  to  townships.  Township 
road  districts  are  provided  for  in  the  series  of  Sections  3298-25  to 
3298-53,  G.  C.  You  refer  in  particular  to  Section  3296-44,  G.  C. 
That  section  is  a  part  of  the  series  relating  to  township  road  dis- 
tricts and  reads: 

"The  proportion  of  the  compensation, .  damages,  costs  and 
expenses  of  such  improvement  to  be  paid  by  the  road  district 
shall  be  paid  out  of  any  road  improvement  fund  available 
therefor.  For  the  purpose  of  providing  by  taxation  a  fund 
for  the  payment  of  the  road  district's  proportion  of  the  com- 
pensation, damages,  costs  and  expenses  of  constructing,  re- 
constructing, resurfacing  or  improving  roads  under  the  pro- 
visions of  sections  3298-25  to  3298-53,  inclusive,  of  the  General 
Code,  the  board  of  trustees  of  any  township  containing  a  road 
district  is  hereby  authorized  to  levy  annually  a  tax  not   ex- 


Attorney  General       \  159 

ceeding  three  mills  upon  each  dollar  of  the  taxable  property 
of  said  district.  Said  levy  shall  be  subject  only  to  the  limita- 
tion on  the  combined  maximum  rate  for  all  taxes  now  in  force. 
The  taxes  so  authorized  to  be  levied  shall  be  placed  by  the 
county  auditor  upon  the  tax  duplicate  against  the  taxable 
property  of  the  road  district  and  collected  by  the  county 
treasurer  as  other  taxes.  When  collected  such  taxes  shall  be 
paid  to  the  treasurer  of  the  township  containing  the  road  dis- 
trict from  which  they  are  collected  and  the  money  so  received 
shall  be  under  the  control  of  the  township  trustees  of  such 
township  for  the  purpose  of  constructing,  reconstructing,  re- 
surfacing or  improving  the  public  roads  of  such  district." 

While  it  is  quite  true  that  the  activities  of  a  township  road  dis- 
trict are  carried  on  by  township  trustees,  and  its  records  kept  by 
the  township  clerk,  yet  it  is  believed  that  the  road  district,  so  far 
as  your  inquiry  is  concerned,  must  be  regarded  as  an  entity  en- 
tirely separate  and  apart  from  the  township.  A  township  road 
district,  if  created  by  township  trustees,  consists  of  that  part  of 
the  township  exclusive  of  municipal  corporations  therein,  as  will 
be  seen  by  Section  3298-25,  G.  C.  The  statutes  relating  to  the 
road  district  authorize  action  to  be  taken  on  behalf  of  the  district, 
including  the  matter  of  levying  taxes  and  issuing  bonds  (Sections 
3298-44  and  3298-45).  The  district  exists  for  one  purpose  only, — 
that  of  road  improvement.  With  these  matters  in  mind,  it  be- 
comes very  clear  that  the  provisions  of  Section  3295,  with  their 
broad  conferring  of  power  to  issue  bonds  for  many  sorts  of  pro- 
jects, cannot  have  any  reference  to  road  districts,  and  must  be 
read  as  relating  to  the  township  trustees  solely  in  their  capacity 
as  fiscal  agents  for  the  township  as  such. 

The  conclusion  to  be  drawn  from  the  foregoing  furnishes  spe- 
cific answer  to  your  inquiry:  Section  3940,  G.  C,  does  not  create 
a  limitation  as  to  the  amount  of  indebtedness  which  a  township 
road  district  may  incur  in  any  year  without  a  .vote  of  the  people. 
In  fact,  said  Section  3940  has  no  relation  whatever  to  a  township 
road  district. 

Since  comparison  has  been  made  above  as  between  a  township 
and  a  township  road  district,  it  is  believed  proper  to  call  attention 
in  connection  with  townships,  to  the  decision  of  the  Supreme  Court 
in  State  ex  rel.  Steller  y.  Zangerle,  100  0.  S.,  414,  wherein  the 
Supreme  Court  held,  in  effect,  that  after  the  enactment  of  Sec- 
tions 3298-1  to  3298-15m,  G.  C,  et  seq.  (107  O.  L.,  69),  townships 
were  not  authorized  to  resort  to  Section  3295,  G.  C,  in  the  issue  of 
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township  road  bonds ;  and  to  an  opinion  of  this  department  found 
in  1917  Opinions,  Attorney  General,  Vol.  II,  page  1212,  wherein 
the  view  is  expressed  that  township  trustees  may  issue  bonds  un- 
der Sections  3298-15e,  G.  C,  and  3298-45,  G.  C.,  without  submitting 
the  matter  of  such  issue  to  a  vote  of  the  electors. 

Officials  Are  Not  Entitled  to  the  Fee  of  Ten  Cents  for  Each  Estate 
Certified  to  County  Auditor  Payable  Out  of  the  County  Treasury, 
Under  Section  5372-4,  General  Code. 


No.  2000—  (Opinion  Dated  April  14,  1921.) 

Hon.  Thomas  E.  Walter,  Probate  Judge,  New  Philadelphia,  Ohio. 

Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 

recent  request  for  the  opinion  of  this  department  on  the  question 

stated  in  your  letter,  as  follows : 

"Pursuant  to  said  Section  5372-4,  regardless  of  the  lan- 
guage under  the  amended  section  of  2963,  are  officials  still  le- 
gally entitled  to  the  fee  of  ten  cents  for  each  estate  certified  to 
county  auditor,  payable  out  of  county  treasury?9' 

Section  2983  is  a  part  of  Chapter  1,  beginning  with  Section 

2977,  entitled  "Salary  of  County  Officers/*  and  was  amended  in  108 

O.  L.,  Part  2  (1920),  page  1217.    That  part  which,  with  Section 

5372-4,  gives  rise  to  your  question,  was  added  by  the  amendment 

and  is  as  follows : 

"Provided  that  none  of  such  officers  shall  collect  any  fees 
from  the  county." 


Said  Section  5372-4 — the  older  of  the  two  sections — is  found  in 
Chapter  3,  entitled  "Listing  Personal  Property,"  and  was  passed 
inl06O.L.,  (1917),  264. 

The  earlier  section  said  certain  fees  should  be  paid  from  the 
county  treasury  to  the  officers  for  specific  services ;  the  later  sec- 
tion says  that  no  fees  of  any  kind  shall  be  paid  such  officers  from 
the  county.    They  are  prima  facia  repugnant. 

In  State  ex  rel  vs.  Morris,  63  O.  S.,  496,  the  first  branch  of  the 

syllabus  reads : 

"Insofar  as  two  statutes  are  irreconcilable,  effect  must  be 
given  to  the  one  which  is  the  later." 

As  Black,  in  Interpretation  of  Laws,  page  115,  holds,  this  is  so, 
"more  especially  when  the  later  act  is  expressed  in  negative  terms, 
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as  where,  for  example,  it  prohibits  a  certain  thing  from  being  done/9 
In  State  ex  rel  Fosdick  vs.  Village  of  Perrysburg,  14  O.  S.,  472, 
in  the  fifth  branch  of  the  syllabus,  the  rule  in  cases  of  such  conflict 
between  general  and  special  statutes  is  to  the  effect  that  particular 
and  positive  provisions,  in  the  absence  of  express  repeal,  control 
over  general  provisions,  regardless  of  the  time  of  enactment. 

All  of  these  rules,  however,  are  only  means  to  an  end,  viz., 
the  ascertainment  of  the  legislative  intention. 

It  is  believed  that  consideration  of  the  history  and  purpose  of 
these  various  sections  will  assist  in  determining  that  intention. 

Prior  to  1908,  county  officers  were  compensated  for  their  serv- 
ices by  keeping  their  official  fees.  They  paid  their  deputies  an 
agreed  salary  out  of  their  own  funds.  Then  came  the  salary  law, 
putting  the  officers  on  a  straight  salary  and  requiring  them  to  col- 
lect the  fees  as  formerly  and  to  pay  them  into  the  county  fee  fund, 
from  which  salaries  of  the  officer  and  his  deputies  were  paid.  The 
salaries  of  the  latter  were  fixed  by  the  officer,  subject  to  an  aggre- 
gate allowance  by  the  county  commissioners.  This  allowance  was 
originally  limited  to  a  maximum  per  cent  of  the  total  earnings  of  the 
officer.    See  Section  2980-1,  105  O.  L.,  p.  14. 

Section  3000  prohibited  officers  from  remitting  any  fees  which 
they  were  required  to  collect  and  pay  into  their  fee  fund. 

There  were,  and  still  are,  many  sections  scattered  through  the 
code,  relating  to  the  fees  of  the  various  officers,  which  neither  pro- 
vide for  nor  exempt  county  payment  of  fees  for  services  performed 
for  the  county. 

In  State  ex  rel  v.  Board  of  Public  Works,  36  O.  S.,  409,  the  third 

branch  of  the  syllabus  is : 

"The  state  is  not  bound  by  the  terms  of  a  general  statute 
unless  it  be  so  expressly  enacted." 


Whether  this  attribute  of  sovereignity  follows  the  delegation  of 
the  state's  power  to  the  county  in  this  regard  that  the  statute  fix- 
ing the  fees  for  services  generally  without  express  provision  for 
county  obligation  was  intended  "to  regulate  the  conduct  of  sub- 
jects only,  and  not  its  own  (state-county)  conduct/'  (page- 414, 
supra),  is  queried  but  not  decided  here.  My  information  is  that 
over  a  course  of  years  the  Bureau  of  Inspection  and  Supervision  of 
Public  Offices  and  the  county  officers  throughout  the  state  have 
given  such  statute^  a  practical  construction,  requiring  payment 
from  the  county  for  the  benefit  of  the  fee  funds,  where  the  services 
are  performed  for  the  county.    This  practice  had  been  followed  and 


162  Department  Reports 

• 

acquiesced  in,  and  in  1917  Section  5372-4  was  passed.  The  effect 
has  been  that  the  county  paid  fees  which  finally  found  their  way 
back  to  the  county  treasury  in  the  respective  fee  funds.  So  that 
there  was  no  loss  or  gain  to  the  county.  Then  in,  1920,  Section  2983 
was  amended,  as  above  noted,  providing  that  no  such  officers  should 
collect  "any  fees  from  the  county."  This  could  only  affect  and  in- 
crease "the  fee  funds  at  the  expense  of  the  funds  from  which  such 
fees  were  payable,  in  most  cases  the  general  county  fund.  At  the 
same  time  Section  2980-1  was  amended  by  Section  2980  (108  O.  L., 
Part  2,  page  1216) ,  whereby  a  minimum  was  fixed  for  the  aggregate 
deputy  allowance  instead  of  the  maximum  before  provided.  So  that 
there  no  longer  existed  the  necessity  of  having  so  much  office  earn- 
ings before  adequate  deputy  allowance  could  be  made. 

Considering  the  history  of  these  sections,  it  is  concluded  that 
in  this  later  negative  statute,  2983,  the  legislature  had  in  mind 
the  special  object  of  charging  off,  if  it  may  be  so  expressed,  the 
fees  theretofore  collected,  under  special  fee  statutes,  as  well  as  gen- 
eral fee  statutes  from  the  county,  and  to  thus  dispense  with  such 
unncessary  bookkeeping  transactions  which  under  the  new  policy 
would  have  no  practical  effect. 

Consistent  with  this  conclusion  your  question  is  answered  in 
the  negative.  This  opinion  will  not  affect  Sections  1602  and  1982 
as  amended  in  House  Bill  58,  signed  March  17,  1921. 


County  Commissioners  are  Without  Authority  to  Enter  Into  a  Con- 
tract to  Pay  Interest  Upon  Borrowed  Funds  at  a  Higher  Rate 
Than  Authorized  by  the  Statutes,  Which  in  This  Case  is  Six  Per 
Cent. 


No.  2030— (Opinion  Dated  April  29,  1921.) 

Hon.  Harry  Britton,  Prosecuting  Attorney,  Batavia,  Ohio. 

Dear  Sir:     Your  communication  of  recent  date  reads,  in  part, 
as  follows: 

"I  am  directed  by  the  county  commissioners  of  this  county 
to  get  your  opinion  on  the  following  question : 

At  the  present  time  the  commissioners  have  money  bor- 
rowed from  various  banks  in  the  county  at  six  per  cent,  inter- 
est, and  at  the  present  time  the  infirmary  fund  is  very  low 
and  the  commissioners  cannot  pay  the  employes  of  the  infirm- 
ary from  this  fund,  and  the  banks  of  this  county  will  not 
loan  money  at  a  rate  of  interest  less  than  seven  per  cent. 
Would  it  be  possible  for  the  county  commissioners  to  borrow 
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money  for  infirmary  purposes  at  a  rate  of  seven  per  cent, 
interest  ?" 

Section  2434  G.  C,  to  which  you  refer,  provides,  among  other 
things,  that  the  county  commissioners  may  borrow  money  "for  the 
relief  of  the  poor  *  *  *  at  a  rate  of  interest  not  to  exceed  six  per 
cent,"  as  stated  in  your  letter. 

In  considering  your  inquiry  it  will  be  observed  that  one  of  the 
outstanding  principles  of  Ohio  jurisdiction  is  that  money  cannot 
be  disbursed  from  the  public  treasury  except  by  clear  authority  of 
law.  See  State  ex  rel.  v.  Maharry,  97  0.  S.  272.  It  further  has  been 
held  that  when  the  statute  places  a  limitation  upon  the  amount  of 
money  that  may  be  expended  for  a  given  purpose  the  contractual 
power  of  an  officer  or  board  is  likewise  fixed  by  such  statutory  limi- 
tation.   See  State  ex  rel.  v.  Pierce,  96  0.  S.  44. 

In  the  case  you  mention,  where  money  is  borrowed  under  the 
provisions  of  Section  2434  G.  C,  the  commissioners  issue  the  bonds 
of  the  county  to  secure  the  payment  of  the  principal  and  interest. 
Of  course,  such  interest  must  be  paid  from  the  public  treasury. 

In  view  of  the  plain  provisions  of  the  statute  which  inhibit 
borrowing  at  a  rate  of  interest  in  excess  of  six  per  cent.,  together 
with  the  established  rules  of  the  courts  relative  to,  it  follows  that 
the  commissioners  are  without  authority  to  enter  into  a  contract 
for  interest  at  a  higher  rate  than  authorized  by  the  statute. 

Your  inquiry,  therefore,  must  be  answered  in  the  negative. 

There  is  no  Legal  Objection  to  a  County  Commissioner  Acting  as 
Inspector  of  Street  Improvement  Work  to  be  Paid  for  by  a  Village, 
Provided  it  is  Physically  Possible  for  Him  to  Perform  Both 
Duties. 


No.  1996— (Opinion  Dated  April  13,  1921.) 

Hon.  V.  W.  Filiatrault,  Prosecuting  Attorney,  Ravenna,  Ohio. 

Dear  Sir:  You  have  recently  submitted  for  opinion  of  this  de- 
partment a  statement  of  facts  and  inquiry  which  may  be  summar- 
ized as  follows : 

Certain  street  improvement  work  is  to  be  done  within  the 
corporate  limits  of  a  village  in  your  county.  The  work  em- 
braces not  only  the  improvement  of  the  street  itself,  but  also 
the  construction  of  certain  bridges  and  culverts.  The  same 
contractor  is  to  do  both  the  street  work  and  the  bridge  and  cul- 
vert work, — the  contract  for  the  street  work  having  been  en- 
tered into  by  the  village,  and  for  the  bridge  and  culvert  work 
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by  the  county  commissioners.  The  village  is  furnishing  the 
funds  for  the  street  work  and  the  county  for  the  work  of 
building  the  bridges  and  culverts.  One  of  your  county  com- 
missioners is  offered  employment  by  the  village  as  an  inspector 
of  the  street  improvement  work,  though  he  has  no  intention 
of  acting  as  inspector  on  the  bridge  and  culvert  work. 

The  question  is,  may  such  commissioner  legally  accept 
.     8Uch  employment? 

No  statute  has  been  found  which  would  prohibit  the  employ- 
ment in  question.  The  only  point  to  be  considered  then  is  whether 
the  proposed  improvement  is  incompatible  with  the  commissioner's 
continuing  in  office  as  such. 

The  Ohio  rule  qs  to  incompatibility  has  been  well  stated  as 

follows : 

"Offices  are  considered  incompatible  when  one  is  subordi- 
nate to,  or  in  any  way  a  check  upon,  the  other ;  or  when  it  is 
physically  impossible  for  orie  person  to  discharge  the  duties 
of  both." — State  ex  rel.  Attorney  General  v.  Gebert,  12  O.C.C. 
(N.S.)  274;210.C.D.  355. 

Of  course,  this  rule  as  stated  covers  a  broader  situation  than 
that  presented  by  your  inquiry ;  for  it  is  plain  that  an  inspector  of 
street  improvement  work  is  but  an  employe  of  the  municipality 
and  not  an  officer.  However,  applying  the  principle  of  the  rule  to 
the  facts  which  you  present,  no  reason  appears  for  considering  that 
there  is  any  relationship  whatever  between  employment  as  a  vil- 
lage street  inspector  and  the  office  of  county  commissioner.  The 
question  then  simply  comes  down  to  a  point  of  fact  whether  the 
taking  of  the  employment  will  make  it  physically  impossible  f  cr  the 
commissioner  to  perform  his  duties  as  such.  Such  a  question,  of 
course,  might  arise  in  connection  with  any  employment  which  the 
commissioner  might  seek,  whether  public  or  private. 

In  these  circumstances,  a  categorical  aaswer  to  your  inquiry 
cannot  be  given ;  and  all  that  may  be  said  is  that  there  is  no  legal 
objection  to  the  acceptance  of  the  proposed  employment  by  your 
county  commissioner,  provided  that  such  employment  will  not  make 
it  physically  impossible  for  him  to  perform  his  duties  as  county 
commissioner. 


SUPREME  COURT 


SYLLABI   OF   REPORTED   CASES 


No.  16863— Lewis  Windle  v.  State 
of  Ohio.  Error  to  the  Court  of  Ap- 
peals of  Hocking  county. 

Robinson,  J. 

An  indictment  charging,  in  separate 
counts,  shooting  with  intent  to  kill 
and  shooting  with  intent  to  wound  in- 
cludes the  lesser  offenses  of  assault 
and  battery  and  assault,  and  where 
upon  trial  the  evidence  tends  to  sup- 
port such  lesser  offense  or  offenses,  it 
is  the  duty  of  the  court  to  charge  the 
jury  with  reference  to  such  lesser  of- 
fense or  offenses.  (State  v.  McCoy, 
88  Ohio  St.,  447,  modified.) 

Judgment  reversed  and  cause  re- 
manded. 

Marshall,  C.  J„  Johnson,  Hough, 
Wanamaker,  Jones  and  Matthias,  JJ., 
concur. 


No.  16908 — The  State,  ex  rel.  John 
A.  Solz,  v.  The  Board  of  Education  of 
Lykens  Township  Consolidated  School 
District  of  Crawford  County.  In  Man- 
damus. 

Jones,  J. 

1.  Whenva  board  of  education  pro- 
vides transportation  for  pupils  under 
Section  7731,  General  Code  (107  O.  L., 
625),  and  a  conveyance  is  furnished 
which  passes  within  one-half  mile  of 
the  pupil's  residence  or  private  en- 
trance thereto,  such  board  has  fully 
complied  with  the  provisions  of  that 
section. 

2.  By  Section  7731-1,  General  Code 
(108  O.  L.,  Pt.  1,  709),  the  designation 
of  places  as  depots  to  gather  children 
is  made  optional  with  a  board  of  edu- 
cation. If  this  discretion  has  been 
exercised  and  certain  places  have 
been  designated  as  depots,  then  shel- 
ter is  required  to  be  provided  for  such 
children. 

Writ  denied. 

Marshall,  C.  J.,  Wanamaker  and 
Matthias,  JJ.,  concur. 


MOTION  DOCKET 

17001.  Vertie  B.  Hoyer,  Admx.,  v. 
The  Lake  Shore  Electric  Ry.  Co. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Lucas  county 
to  certify  its  record.     Sustained. 

17003.  State  of  Ohio  v.  John  Gra- 
ham. Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Summit  county.    Overruled. 

17021.  William  Arbaugh  et  al,  v. 
The  B.  &  O.  S.  W.  R.  R.  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Vinton  county  to  certify 
its  record.    Sustained. 

16966 — Jesse  M.  Booher,  Admr.,  et 
el.  v.  Blanche  Williamson.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Montgomery  county  to  cer- 
tify its  record.    Overruled. 

16987— William  Loveless  v.  State 
of  Ohio.  Motion  for  leave  to  file  pe- 
tition in  error  to  the  Court  of  Ap- 
peals of  Trumbull  county.    Overruled. 

17018— The  Market  National  Bank 
v.  Helen  U.  Finn.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

17026— Elizabeth  Landis  v.  The 
Metropolitan  Life  Ins.  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Richland  county  to  certi- 
fy its  record.    Sustained. 

17026 — Peter  Szelaszkewicz  v.  Mich- 
ael W.  Urbanski.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Richland  county  to  certify  its  record. 
Overruled. 

17030— The  Ohio  Electric  Ry.  Co. 
v.  U.  S.  Express  Co.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its  rec- 
ord.    Sustained. 

17022— John  Barton  Payne,  Direc- 
tor of  Railroads,  Agent,  v.  John  C. 
Gordon.     Motion  for  an  order  direct- 
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ing  the  Court  of  Appeals  of  Mont- 
gomery county  to  certify  its  record. 
Overruled. 

17023 — John  Gombos  v.  Alexander 
Geczi  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Lucas  county  to  certify  its  record. 
Sustained. 

17023 — John  Gombos  v.  Alexander 
Geczi.  Motion  by  defendant  to  dis- 
miss petition  in  error  in  cause  No. 
17023  on  the  general  docket.  ,  Sus- 
tained. 

17024— Christ  Diehl  et  al.  v.  R.  W. 
Austenmiller,  Exmr.,  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Defiance  county  to  certi- 
fy its  record.     Overruled. 


GENERAL  DOCKET 

16639.  The  State,  ex  rel.  Edgar 
W.  Cist,  a  taxpayer,  v.  City  of  Cin- 
cinnati et  al.  In  mandamus.  Writ 
denied. 

16682.  In  the  matter  of  the  pro- 
bate of  the  last  will  and  testament 
of  Elizabeth  Winholt,  deceased. 
Montgomery.     Judgment  affirmed. 


16863.  Lewis  Windle  v.  The  State 
of  Ohio.  Hocking.  Judgment  re- 
versed. 

16908.  The  State,  ex  rel.  John  A. 
Solze  v.  Board  of  Education  of 
Lykens  Township,  Crawford  county. 
In  mandamus..  Demurrer  to  petition 
sustained. 

16991.  The  State,  ex  rel.  John  J. 
Stafford,  v.  Joseph  T.  Tracy,  as 
Auditor  of  State  of  the  State  of 
Ohio.  In  mandamus.  Demurrer  to 
petition  sustained. 

16625 — Aura  A.  Garver  v.  Leonard 
Garver,  Sr.  Hamilton.  Judgment 
affirmed. 

16626— Helga  V.  B.  Heflebower  v. 
Robert  C.  Heflebower.  Hamilton. 
Judgment  reversed. 

16886— Board  of  County  Comnfis- 
sioners  of  Greene  County,  Ohio,  v.  J. 
F.  Harshman.  Greene.  Judgment 
affirmed. 

16941— The  State,  ex  rel.  Freder- 
ick P.  Kriss,  v.  Silas  S.  Richards  et 
al.,  Judges.  In  Prohibition.  Writ 
denied.' 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 

The  Grose-Dix  Auto  Supply  Co., 
Canton,  $10,000.  LeRoy  T.  Grose,  Ed- 
win B.  Dix,  E.  A.  McCuskey,  R.  B. 
Borne,  C.  A.  Fisher. 

The  Euclid  Turkish  Baths  Co., 
Cleveland,  $10,000.  S.  D.  Sidney,  J.  J. 
Geever,  S.  Y.  Allen,  A.  D.  Mullgan,  T. 
S.  Dunlap. 

The  Doctor  McNamara  Sanitarium 
Co.,  Cleveland,  $200,500.  Jamefs  A. 
Brady,  Win.  J.  VanAken,  Wm.  J.  Rad- 
datz,  Harry  D.  Sims,  A:  J.  McNamara. 

The  Ohio  Cities  Oil  A  Gas  Co.,  Co- 
lumbus, $1,000.  A.  L.  Goodman,  M. 
C.  McShane,  J.  M.  Lee,  E.  J.  Good- 
man, A.  R.  Jordan. 

The  Wm.  A.  Casler  Co.,  Cleveland, 
$500.  Wm.  A.  Casler,  Mark  A.  Cope- 
land.  N.  B.  Madden,  C.  A.  Quintrell, 
O.  E.  Schultz. 

The  Doctor  McNamara  Sanitarium 
Co.,  Cleveland,  $500.00.  James  A. 
Brady,  Wm.  J.  VanAken,  Wm.  J.  Rad- 
datz,  Harry  D.  Sims,  A.  J.  McNam- 
ara. 

The  Glynn  Bros.  Co.,  Toledo,  $100,- 
000.00.  Joseph  R.  Glynn,  James  M. 
Glynn,  John  E.  Glynn,  Frederick  C. 
Shaal,  George  N.  Fell. 

The  Automotive  Manufacturing  Co., 
Dayton,  $1,000.00.  George  W.  Mear- 
ick,  Eugene  F.  Moore,  Nelson  W. 
Mearick,  George  A.  Funkhouser,  Jr., 
Harry  C.  Moore. 

The  Federal  Wholesale  Co.,  Akron, 
$500.00.  W.  H.  Heckbert,  E.  E.  Nick- 
son,  Harry  D.  Rhoads,  Howard  E. 
Dames,  W.  K.  Brown. 

The  Southern  Ohio  Motors  Co.,  Cin- 
cinnati, $100,000.00.  Robert  E.  Freer, 
Frank  S.  Graydon,  Myron  E.  Forbes, 
Philip  Hinkle,  Joseph  L.  Lackner. 

The  Floataford  Sales  Co.,  Cincin- 
nati, $20,000.00..  Samuel  Schwartz, 
Chas.  Minowitz,  Albert  S.  Colby,  Dave 
Schwartz,  Harry  Schwartz. 

The  Cleveland  Commercial  Publish- 
ing Co.,  Cleveland,  $10,000.00.  W.  B. 
Stewart,  Chas.  Follett,  Neil  P.  Beall, 
L.  C.  Wykoff,  Jno.  W.  Eckelberry. 

The  Pullman  Lunch  Co.,  Cleveland, 
$30,000.00.  Irving  Blackman,  Wm.  W. 
Rosenzweig,  Wm.  Z.  Goodman,  Al- 
fred Safran,  F.  F.  Chapin. 

The  Greenbaum  Brothers  Co., 
Cleveland,  $15,000.00.    Wm.  W.  Ros- 


enzweig, Wm.  Z.  Goodman,  George 
Greenbaum,  Michael  Nickolich,  Sidney 
Greenbaum. 

The  Linen  Supply  Laundry  Co.,  Cin- 
cinnati, $14,000.00.  Stephen  J.  Roche, 
Carrol  E.  Roche,  Henrietta  L.  Valen- 
tine, Wm.  E.  Lammen,  Irene  Roche. 

The  H-K  Building  &  Construction 
Co.,  Cleveland,  $10,000.00.  Edgar  R. 
Bayes,  A.  W.  Bell,  Geo.  O.  Willet,  L. 
E.  Giel,  M.  B.  Pennell. 

The  Berea  Baking  Co.,  Berea,  $10,- 
000.00.  A.  A.  Loomis,  Geo.  C.  Goette, 
P.  E.  Reublin,  H.  A.  West,  F.  W. 
Kobie. 

The  Herschede  Realty  Co.,  Cincin- 
nati, $700,000.00.  Edward  F.  Her- 
schede, J.  F.  Kramer,  Lawrence  B. 
Herschede,  Clifford  S.  Bennett,  Chas. 
W.  Lucius. 

The  C.  M.  Waller  Hardware  Co., 
Ravenna  $25,000.00  C.  M.  Waller, 
Maria  J.  Waller,  D.  R.  Waller,  C.  A. 
Reed,  Mae  Reed  Waller,  I.  T.  Siddall. 

The  Cunningham  &  Modisette  Co., 
Cleveland,  $60,000.00.  Harold  H. 
Burton,  A.  M.  Crane,  Paul  J.  Gnau, 
James  J.  Laughlin,  Jr.,  Demott  Modis- 
ette. 

The  Willoughby  Tire  Shop  Co.,  Wil- 
loughby,     $25,000.00.      Clarence    W. 
Pierce,  Charlotte  E.  Pierce, .  Helen  J. 
Hughes,  Grace  M.  Warren,  Clark  H.  • 
Nye. 

The   Benfer-Baughman   Co.,  Cleve- 
land, $500.00.     Orlan  F.  Baughman, 
Dora  M.  Baughman,  A.  E.  Whiteside,. 
Bert  L.  Benf er,  Virginia  May  Benfer. 

The  Lakeland  Co.,  Carey,  $10,000.- 
00.  J.  E.  Myers,  J.  D.  Ewing,  L.  D. 
Truby,  R.  C.  VanBuren,  E.  B.  Kurtz. 

The  Campbell  Restaurant  Co.,  Can- 
ton, $25,000.00.  Michael  Decunsla,  B. 
M.  DeCorps,  Harry  Nusbaum,  C.  M. 
Conter,  I.  E.  Drumm. 

The  East  End  Coal  Co.,  Nelson- 
ville,  $20,000.00.  George  Adamson, 
Alonzo  Coakley,  Lewis  P.  Rice,%  Jef- 
frey D.  Adamson,  Chas.  G.  Sheppard. 

The  Cleveland  Flour  Co.,  Cleveland, 
$10,000.00.  Marc  J.  Grossman,  Sid- 
ney N.  Weitz,  Harry  Pott,  Fred  Fish- 
man,  Ian  Ross. 

The  Northern  Ohio  Flour  Co.,  Cleve- 
land, $10,000.00.  Marc  J.  Grossman. 
Sidney  N.  Weitz,  Harry  Pott,  Fred 
Fishman,  Ian  Ross. 
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The  Spring  Valley  Condiment  Co., 
Lima.,  $10,000.00.  Harry  Walters, 
Katherine  Walters,  Leon  Walters, 
Minervia  Walters,  Harry  Grande 
Laura  Grande. 

The  Robertson  Tire  Co.,  Cincinnati, 
$25,000.00.  W.  W.  Robertson,  Andrew 
J.  Baker,  A.  T.  Robertson,  L.  Robert- 
son, H.  C.  Bolsinger. 

The  Douglas  Filmtite  Co.,  Cleveland, 
$10,000.00.  Ralph  £.  Campbell,  Har- 
iett  Moff,  Daisie  Balch,  Joseph  A. 
Huber,  Maraon  R.  Beavis. 

The  Thistle  Realty  Co.,  Cleveland, 
$2,500.00.    A.  P.  Linn,  Helen  G.  Linn, 

E.  L.  Snyder,  Charles  P.  Saar,  Homer 
S.  Saxe. 

The  Aull  A  Warner  Drug  Co., 
Youngstown,  $30,000.00.  S.  J.  Silver- 
man, Eva  M.  Collier,  G.  E.  Shuster, 
Louis  E.  Bar,  H.  J.  Weber. 

The  Osborne  Estates  Co.,  Cleve- 
land, $500.00.     Charles  C.  Owens,  T. 

F.  O'Brien,  John  A.  Smith,     F.     S. 
Whitcomb,   Howard   L.    Barkdull. 

The  Broosk  Furniture  Co.,  Toledo, 
$10,000.00.  Brooks  M.  Frybarger, 
Max  Lowenthal,  Martin  D.  Sconten, 
Harry  Lowenthal,  Wm.   S.   Soldwish. 

The  Summerfield  Dairy  Product  Co., 
Summerfield,  $15,000.00.  C.  K.  Pryor, 
W.  C.  Guiler,  Glen  Archer,  D.  R. 
Danford,  T.  W.  McBride,  Asa  Reed, 
W.  H.  Snyder. 

The  AJ>bott-McIntyre  Co.,  Colum- 
.  bus,  $25,000.00.  M.  W.  Mclntyre,  C. 
O.  Daniels,  John  C.  Martin,  J.  W. 
Koos,   Ruth  Warren. 

The  Ashland  Club  Development  Co., 
Ahland,  $50,000.00.     T.  W.  Miller,  J. 

C.  Myers,  Guy  C.  Myers,  E.  E.  Brown, 
H.  A.  Mykrantz. 

The  Motor  Acceptance  Co.,  Wash- 
ington C.  H.  M.  E.  Hitchock,  James 
Ford,  W.   S.  Ford,  C.  W.  Larrimer, 

D.  S.  Craig. 

The  Dalton  Time  Lock  Co.,  Cin- 
cinnati, $25,000.00.  H.  M.  Dalton,  E. 
Clark  Hall,  Jr.,  W.  A.  Hopple,  Jr., 
M.  E.  Whippy,  Carl  Lehmann. 

The  Galvo  Co.,  Cleveland,  $10,- 
000.00.  Max  S.  Fishr,  J.  P.  Burger, 
M.  E.  Nichols,  J.  O.  Stein,  R.  E. 
Stein. 

The  Republic  Ohio  Truck  Co., 
Cleveland,  $25,000.00.  B.  L.  Britton, 
H.  W.  Kissinger,  W.  B.  Rayburn,  K. 
B.  Britton,  C.  S.  Britton. 

The  Main  Construction  Co.,  Cleve- 
land, $30,000.00.  Frank  Manschi, 
Moris  Cohen,  Harry  Robinson,  Max 
Slaton,  Robb  O.  Bartholomew. 


The  Kant-Skore  Piston  Co.,  Cin- 
cinnati, $250,000.00.  John  Eckerle, 
Louis  L.  Sinclair,  Geo.  D.  Armstrong, 
H.  J.  Hater,  Thos.  L.  Tallentire. 

The  Toledo  Varnish  Co.,  Toledo, 
$1,000.00.  Fred  E.  Pile,  Norman  E. 
Bills,  Chas.  F.  Peckham,  Geo.  A.  Bur- 
rows, F.  B.  Riley. 

The  Awanda  Studios  Co.,  Cincin- 
nati, $30,000.00.  Geo.  F.  Luyster,  C. 
T.  Click,  L.  C  Pfriem,  Stanley 
Drewes,  Clarence  Berger. 

The  Mortgage  Clearing  House  Co., 
Cleveland,  $500.00.  E.  Brown,  N. 
Bonnist,  W.  H.  Hasselman,  M.  E. 
Schults,  Anthony  M.  Goenbich. 

The  Metal  Spring  Cover  Co.,  Cleve- 
land, $500.00.  Francis  Poulson, 
Samuel  S.  Kest,  Wm.  D.  Root,  James 
F.  Conners,  Jr.,  Kathyrn  Hagerty. 

The  W.  O.  F.  Laboratories  Co., 
Cleveland,  $500.00.  Grover  Higgins, 
Wm.  A.  Dougherty,  Eben  Jones,  King 
Tolles,  Henry  A.  Marting. 

Increases 

The  Ironton  Fire  Brick  Co.,  Iron- 
ton,  from  $50,000  to  $100,000. 

The  American  Safety  Navigation 
Co.,  Canton,  from  $25,000  to  $50,000. 

The  Crowell  &  Little  Constructon 
Co.,  Cleveland,  from  $150,000  to  $500,- 
000. 

The  Dwelling  Mortgage  Co.,  Cleve- 
land, $500.00  to  $25,500.00. 

The  Cummins  Canning  Co.,  Con- 
neaut,  $50,000.00  to  $250,000.00. 

The  Bowling  Coal  &  Mining  Co., 
Dennison,  $30,000.00  to  $50,000.00. 

The  Fundamental  Loan  &  Building 
Co.,  Cincinnati,  $1,500,000.00  to  $2,- 
000,000.00. 

The  DeWeese  Co.,  Sidney,  from 
$100,000.00  to  $130,000.00. 

The  Koons  Wall  Paper  Co.,  Mas- 
sillon,  from  $5,000.00  to  $10,000.00. 

The  Glessner  Co.,  Findlay,  from 
$120,000.00  to  $440,000.00. 

The  Madison  Milling  Co.,  Madison, 
from  $15,000.00  to  $50,000.00. 

Decrease 

The  Springfield  Bond  A  Mortgage 
Co.,  Springfield,  Fifty  Thousand 
Shares  toyFive  Thousand  Shares  of  no 
par  Value. 

The  Linn  Sugar  &  Mercantile  Co., 
Cleveland,  from  $62,500.00  to  $10,- 
000.00. 

The  Lyon  Rubber  Co.,  Akron,  from 
$150,000.00  to  $10,000.00. 

The  Webster  Brick  Co.,  Webster, 
from  $200,000.00  to  $10,000.00. 


PUBLIC  UTILITIES  COMMISSION 


No.  1927— In  the  Matter  of  the  Application  of  The  Ohio  Gas  and 
Electric  Company  for  an  Order  Authorizing  it  to  Issue  Securities. 
Supplemental  Order. 


(Dated  May  17,  1921.) 

The  Commission  having,  heretofore,  to-wit :  Upon  the  twenty- 
sixth  day  of  March,  1920,  by  order  duly  made  and  entered  herein, 
consented  to  and  authorized  the  issue  and  sale,  for  the  highest  price 
obtainable,  but  not  less  than  eighty-two  and  one-half  percentum 
of  the  par  value  thereof,  applicant's  First  Mortgage,  six  per  cent, 
bonds  of  the  principal  sum  of  $328,000.00,  and,  thereafter  pre- 
scribed the  purposes  for  the  expenditure  of  the  proceeds  thereof, 
comes  now  said  The  Ohio  Gas  and  Electric  Company,  and  by  supple- 
mental application  filed  herein,  represents  and  shows  to  the  satis- 
faction of  the  Commission  that  it  has  made  due  and  diligent  effort 
to  dispose  of  all  of  said  bonds  upon  the  terms  so  prescribed  but  has 
been  able  to  so  dispose  of  but  $229,000.00,  principal  sum  of  said 
bonds,  but  believes  that  it  can  sell  the  remaining  $99,000.00,  prin- 
cipal sum,  of  such  bonds  for  eighty  percentum  of  the  par  value 
thereof,  and  asks  that  said  order,  of  date  March  twenty-sixth,  1920, 
be  modified  and  amended  accordingly.    It  is,  therefore, 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
March  twenty-sixth,  1920,  be,  and  hereby  it  is  modified  and  amended 
to  read,  in  part,  as  follows: 

x  "Ordered,  That  said  The  Ohio  Gas  and  Electric  Company 

be,  and  hereby  it  is  authorized  to  issue  its  First  Mortgage,  six 
per  cent,  bonds  of  the  principal  sum  of  three  hundred  and 
twenty-eight  thousand  dollars  ($328,000.00),  *  *  *  *,  and  that 
said  bonds  *  *  *  be  sold  for  the  highest  price  obtainable  but 
not  less  than  *  *  *  eighty-two  and  one  half  percentum  of  the 
principal  amount  of  $229,000.00,  principal  sum,  nor  less  than 
eighty  percentum  of  the  principal  amount  of  $99,000.00,  prin- 
cipal sum,  of  said  bonds." 

It  is  further 

Ordered,  That  in  all  other  regards,  said  order  be,  and  remain  as 
originally  written. 

169 
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No.  2244 — In  the  Matter  of  the  Application  of  The  Ohio  Gas  and 
Electric  Company  for  an  Order  Authorizing  it  to  Issue  Securities. 
Prayer  Granted.  __ 

(Dated  May  17,1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  unneces- 
sary), this  matter  came  on  for  consideration  upon  the  substitute 
application,  filed  herein,  of  The  Ohio  Gas  and  Electric  Company, 
(a  corporation  duly  organized  and  existing  under  and  by  virtue  of 
the' laws  of  the  State  of  Ohio),  asking  the  consent  and  authority 
of  this  Commission  to  issue,  of  its  First  Mortgage,  six  per  cent, 
gold  bonds,  at  eighty  percentum  of  the  par  value  thereof,  and/or 
of  its  seven  percent  preferred,  and/or  its  common  capital  stocks,  at 
the  par  value  thereof,  in  the  respective  amounts  of  each  which  may 
be  marketed,  capital  securities  to  realize  the  money  (not  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, and  not  heretofore  authorized  to  be  capitalized  by  order  of 
the  Commission)  heretofore  expended  from  its  treasury  for  capital 
purposes  and  to  provide  funds  for  the  construction  of  additions,  ex- 
tensions and  improvements  to  its  plants  and  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

(1)  That,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein  and  to  the  first  day  of 
January,  1921,  the  applicant  actually  expended  from  its  treas- 
ury for  the  acquisition  of  property,  the  construction,  comple- 
tion, extension  and  improvement  of  its  facilities,  the  sum  of 
$140,268.26,  (including  the  amount  of  $2,435.00  resultant  from 
the  supplemental  order,  reducing  the  minimum  sale  price  of 
$99,000.00,  principal  sum,  of  bonds,  this  day  made  and  entered 
in  proceeding  No.  1927),  none  of  which  was  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness, 
and  the  capitalization  of  which  has  not  heretofore  been  auth- 
orized by  order  of  this  Commission ; 

(2)  That,  as  of  January  first,  1921,  the  applicant  had  in 
contemplation,  or  under  contract,  certain  additions,  extensions 
and  improvements  to  be  made  to  its  plants  and  facilities  within 
the  calendar  year  1921,  the  cost  of  which  was  conservatively 
estimated  at  the  sum  of  $110,694.69 ; 

(3)  That  the  issue  of  applicant's  said  preferred  and/or 
common  capital  stock  of  the  par  value  of  $250,000.00,  or  its 
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said  bonds  of  the  principal  sum  of  $314,000.00,  or  such  rela- 
tive portions  of  each  as  will  return  to  the  applicant,  at  the 
minimum  sale  prices  hereinafter  prescribed  not  to  exceed  the 
sum  of  $260,963.95,  is  reasonably  required,  and  the  money  to 
be  procured  thereby  necessary  for  the  reimbursement  of  appli- 
cant's treasury  for  the  aforesaid  uncapitalized  expenditures 
therefrom  and  to  provide  the  aforesaid  additions,  extensions 
and  improvements  to  its  facilities,  and 

(4)  The  applicant  now  having  bonds  issued  and  out- 
standing in  excess  of  its  issued  and  outstanding  capital  stock, 
that  the  issue  of  so  many  of  applicant's  bonds,  as  may  be 
actually  issued  under  the  authority  hereinafter  granted,  in 
excess  of  its  issued  and  outstanding  capital  stock,  and  the  ex- 
penditure of  the  proceeds  thereof  as  such  excess,  should  be 
specifically  consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stocks  and/or  bonds  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Ohio  Gas  and  Electric  Company,  be,  and 
hereby  it  is  authorized  to  issue  its  First  Mortgage,  six  per  cent, 
bonds  of  the  principal  sum  of  three  hundred  and  fourteen  thousand 
dollars  ($314,000.00),  or  its  seven  per  cent,  preferred,  or  its  com- 
mon capital  stocks  of  the  par  value  of  two  hundred  and  fifty  thou* 
sand,  nine  hundred  dollars  ($250,900.00) ,  or  such  amounts  of  each 
as  will  return  from  the  sale  thereof,  at  the  minimum  prices  here- 
inafter prescribed,  not  exceeding  the  sum  of  $250,963.95 ;  and  that 
said  bonds  and/or  capital  stocks  be  sold  for  the  highest  price  obtain- 
able but  not  less  than  the  par  value  of  either  of  said  capital  stocks, 
nor  less  than  eighty  percentum  of  the  principal  amount  of  such 
bonds.  It  is  further 

Ordered,  That  any  discount  arising  from  the  dale  of  said  bonds, 
or  any  part  thereof,  for  less  than  the  principal  amount  thereof,  be 
authorized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  Commission.    It  is  further 

,  Ordered,  That  the  alternative  authority  hereinbefore  granted 
be,  and  hereby  it  is  specifically  limited  to  the  issue  and  disposition 
of  applicant's  bonds  and/or  preferred  and/or  common  capital  stock 
of  such  principal  amount  and  par  value  as  shall  return,  from  the 
sale  thereof,  not  exceeding  the  sum  of  $250,962.95,  and  thereupon* 
the  further  authority  hereinbefore  granted  shall  expire.  It  ia 
further  ;« 

Ordered,  That  the  issue  and  disposition  of  such  part  of  appli- 
cant's bonds  as  may  be  issued  and  disposed  of  under  the  authority 


172  Department  Reports 

hereinbefore  granted,  in  excess  of  applicant's  issued  and  outstand- 
ing capital  stock,  and  the  expenditure  of  the  proceeds  of  such 
excess,  as  hereinafter  prescribed,  be,  and  hereby  they  are  specifi- 
cally consented  to,  authorized  and  approved.    It  is  further 

Ordered /That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  and/or  bonds  be  expended  for  the  following  purposes,  and 
no  others,  to-wit: 

(1)  $140,268.26  for  the  reimbursement  of  the  appli- 
cant's treasury  for  the  moneys  (including  the  amount  of 
$2,436.00  resultant  from  the  supplemental  order,  reducing  the 
minimum  sale  price  of  $99,000.00,  principal  sum,  of  bonds,  this 
day  made  and  entered  in  proceeding  No.  1927),  not  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness, and  the  capitalization  of  which  has  not  heretofore 
been  authorized  by  order  of  this  Commission,  actually  ex- 
pended therefrom,  for  capital  purposes,  within  the  five  years 
next  preceding  the  date  of  the  filing  of  the  application  herein 
and  to  the  first  day  of  January,  1921 ; 

(2)  The  balance  of  such  proceeds  to  be  applied  toward 
the  payment  of  the  cost  of  providing  and  installing  additions, 
extensions  and  improvements  to  applicant's  facilities,  the  1921 
budget  of  which,  set  forth  in  Exhibit  B,  appended  to  the  appli- 
cation herein  and  hereby  made  a  part  of  this  order  by  ref- 
erence, has  been  estimated  to  cost  the  sum  of  $110,694.69. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and/or  bonds,  detailing  the  par  value  or  principal 
amount  of  each  specific  security  so  disposed  of,  and  of  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order. 

No.  3238— In  the  Matter  of  the  Application  of  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  for  Permission 
to  Abandon  Its  Station  at  St.  Joseph,  Ohio.    Prayer  Granted. 


(Dated  May  12.  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company  for  authority  to  abandon 
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its  station  at  St.  Joseph,  Hamilton  County,  Ohio,  and  the  evidence 
offered  at  said  hearing. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public  and 
the  cost  of  maintaining  and  operating  said  facility  and  service,  the 
Commission  finds  that  the  discontinuance  of  applicant's  present 
depot  in  St.  Joseph  and  the  maintenance  of  an  agent  thereat  is 
reasonable,  and  that  consent  and  authority  therefor  should  be 
granted. 

The  Commission  further  finds  that,  having* due  regard  for 
the  welfare  of  the  public,  said  railway  company  should  maintain 
at  said  station  a  proper  shelter  house,  or  shed,  for  the  protection 
of  passengers,  and  passenger  train  service  as  provided  by  its  present 
schedule.    It  is,  therefore, 

Ordered,  That  said  The  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company  be,  and  hereby  it  is  authorized,  from 
and  after  the  fifteenth  day  of  May,- 1921,  to  discontinue  its  depot 
and  agent  at  St.  Joseph,  Hamilton  County,  Ohio:  Provided,  that 
passenger  train  service  as  furnished  under  its  present  schedule 
shall  be  continued  at  said  station,  and  provided,  further,  that  said 
applicant  shall  provide  and  maintain  a  suitable  shelter  house,  or 
shed,  at  said  station  for  the  protection  and  convenience  of  its  pas- 
sengers. 

No.  2294 — In  the  Matter  of  Electric  Service  Agreement  Between 
The  Union  Gas  and  Electric  Company  and  The  Cincinnati  Trac- 
tion Company.    Prayer  Granted. 


(Dated  May  18, 1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  -and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary) ,  this  matter  came  on  for  consideration  upon  the  applica- 
tion of  The  Union  Gas  and  Electric  Company  asking  that  this  Com- 
mission file  and  approve  the  "Electric  Service  Agreement"  by  and 
between  said  The  Union  Gas  and  Electric  Company  and  The  Cin- 
cinnati Traction  Company,  dated  January  tenth,  1921,  providing 
for  the  furnishing  of  electrical  energy  by  the  former  to  the  latter ; 
and  the  order,  made  and  entered  as  of  date,  May  sixteenth,  1921, 
by  William  Jerome  Kuertz,  Director  of  Street  Railroads  for  the 
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City  of  Cincinnati,  Ohio,  approving  said  contract,  and  the  Com- 
mission being  fully  advised  in  the  premises,  it  is 

Ordered,  That  the  said  contract  made  and  entered  into,  by 
and  between  The  Union  Gas  and  Electric  Company  and  The  Cincin- 
nati Traction  Company  as  of  date  January  tenth,  1921,  and  filed 
with  this  Commission,  identified  as,  "Electric  Service  Agreement/' 
be,  and  the  same  hereby  is  approved.  It  is  further 

Ordered,  That  said  The  Union  Gas  and  Electric  Company  be, 
and  hereby  it  is  directed  and  required  to  conform  its  schedule  of 
rates,  charges,  £olls  and  rentals  thereto.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  fixing: 
or  determination  by  this  Commission  of  any  of  the  rates,  charges, 
tolls  or  rentals,  rules  or  regulations  governing  the  furnishing  of 
service  by  said  The  Union  Gas  and  Electric  Company  to  said  The 
Cincinnati  Traction  Company.    It  is  further 

Ordered,  That  said  contract  shall,  at  all  times,  be  subject  to 
Change,  alteration  or  modification  by  this  Commission. 


No  2281 — In  the  Matter  of  the  Application  of  The  Baltimore  and 
Ohio  Railroad  Company  for  an  Extension  of  Time  Within  Which 
to  Construct  Cabooses.    Prayer  Denied. 


(Dated  May  12,  1921.) 

This  day,  after  full  hearing,  (due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest) ,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Baltimore  and  Ohio 
Railroad  Company  for  an  extension  of  time,  from  May  first,  1921, 
within  which  to  reconstruct  and  equip  some  thirty  of  its  caboose 
cars  as  provided  by  Sections  8956-3-4-5-6  of  the  General  Code  of 
Ohio,  as  amended  by  the  Act  approved  May  27, 1915,  (106-108  Ohio 
Laws,  429),  and  the  evidence  offered  at  said  hearing. 

The  Commission,  being  fully  advised  in  the  premises,  finds  : 

That  the  sections  of  the  General  Code  herein  invoked, 
provide,  in  part:  "Except  as  otherwise  provided-  in  this 
act,  it  shall  be  unlawful,  from  and  after  the  first  day  of  July, 
1919,  for  any  common  carrier  operating  a  railroad,  in  whole  or 
in  part,  within  this  state,  or  any  manager  or  division  superin- 
tendent thereof  to  require  or  permit  the  use,  upon  such  rail-* 
road,  in  this  state,  any  caboose  car  or  other  car  used  for  like 
purposes,  unless  such  cabooses  or  other  car  shall  be  at  least 
twenty-four    feet    in    length,    exclusive    of    platforms,    and 
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equipped  with  two"  four-wheel  trucks,  suitable  closets  and 
cupalo,"  etc.  and,  that  "the  public  service  commission  is  hereby- 
authorized  to  grant  to  any  common  carrier,  upon  full  hearing 
and  for  good  cause  shown,  a  reasonable  extension  of  time  in 
which  to  comply  with  the  provisions  of  this  act ;  provided  that 
in  no  case  shall  such  extension  in  the  aggregate  exceed  the 
period  of  one  year  from  the  time  herein  limited  for  compliance 
with  this  act." 

That  this  Commission,  by  an  order,  made  and  entered  as 
of  date,  April  twentieth,  1920,  in  proceeding  No.  1956,  granted 
said  company  an  extension  of  one  year's  time  to  comply  with 
the  provisions  of  said  act. 

That  the  authority  of  this  Commission  to  grant  extensions 
of  time  for  compliance  with  the  provisions  of  said  sections  of 
the  General  Code  of  Ohio  is  limited  to  one  year  from  the  date 
prescribed  by  said  act,  and,  having  once  been  exercised, 

That  this  Commission  is  now  without  authority  to  grant 
the  relief  prayed  for. 

It  is,  therefore, 

Ordered,  That  said  application  be,  and  hereby  it  is  denied. 


ADMINISTRATIVE  ORDER 

No.  58 


(Dated  May  20,  1921.) 

The  Commission  having  under  consideration  the  adequacy  of 
the  facilities  and  the  sufficiency  and  efficiency  of  the  service  of 
The  Pomeroy  and  Middleport  Telephone  Comlpany,  and  having 
heretofore  caused  an  investigation  thereof  to  be  made  and  having, 
on  the  twenty-fourth  day  of  March,  1921,  submitted  to  said  com- 
pany a  copy  of  the  report  of  said  investigation  and  the  recommen- 
dations of  the  Commission's  engineers  and  experts  with  regard 
thereto,  with  notice  that  a  reasonable  time  would  be  accorded  said 
company  to  show  cause,  if  any  there  be,  why  an  order  should  not 
issue  in  accordance  with  such  report,  and  said  company,  by  its 
proper  executive  officials  having,  on  the  twelfth  day  of  April,  1921, 
duly  appeared  before  this  Commission  and  represented  that  the 
only  cause  which  might  lie  against  the  making  of  such  an  order 
would  be  the  matter  of  obtaining  the  funds  necessary  for  the  mak- 
ing of  such  improvemehts,  and  having  been  given  a  further  period 
of  ten  days  within  which  to  advise  as  to  the  probable  amount  of 
such  expenditures  and  the  ability  of  the  company  to  finance  the 
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same,  and  having  thereafter  and  to  this  date  failed  and  neglected 
to  make  any  further  representations  to  this  Commission : 

And  the  Commission  having  cause  to  believe  and  hereby  finding 
that  the  facilities  of  said  The  Pomeroy  and  Middleport  Telephone 
Company  are  inadequate  and  that  its  service  is  inefficient,  insuffi- 
cient and  cannot  be  obtained,  it  is 

Ordered,  That  said  The  Pomeroy  and  Middleport  Telephone 
Company  be,  and  hereby  it  is  notified,  directed  and  required  to 
forthwith  begin  the  following  program  of  improvements  and  re- 
pairs, to  prosecute  the  same  with  all  due  diligence  and  to  complete 
such  work  within  the  period  of  sixty  days  from  the  date  hereof,  viz : 

To  provide  for  the  proper  and  complete 'instruction  of  its 
operating  force,  concerning  the  prompt  answering  of  all  calls, 
to  fully  and  efficiently  supervise  all  calls  so  that  the  subscribers 
shall  secure  a  recall  promptly,  and,  particularly,  to  instill  in 
its  employees  the  use  and  exercise  of  patience  and  courtesy 
in  their  relations  with  the  subscribers. 

To  see  that  the  operators  are  furnished  with  necessary 
information  covering  the  discrepancies  in  subscribers9  listing 
in  the  presently  issued  directory. 

To  repair  or  replace  all  defective  cords,  plugs,  keys,  lamps, 
or  other  defective  apparatus  on  the  switchboard. 

To  repair  or  replace  all  defective  cable  terminal  boxes  or 
cans,  and  see  that  all  are  properly  fused  where  necessary,  and 
hereafter  to  maintain  the  same  in  such  condition. 

To  run  in  new  bridle  wires  and  free  the  same  from  all 
loose  or  unsoldered  points  or  contacts,  using  a  sufficient  num- 
ber of  bridle  ripgs  to  make  a  neat  and  permanent  job. 

To  make  an  inspection  of  all  substations,  both  city  and 
rural,  replacing  or  properly  repairing  all  defective  wiring,  bat- 
teries, receivers,  transmitters,  cords  or  other  apparatus  which 
may  not  be  functioning  properly. 

To  reinstall  all  connections  with  the  grounded  circuits  of 
other  companies  with  proper  repeating  coil  sand  switching 
apparatus.    And 

To  reinstall  a  suitable  and  adequate  system  of  recording 
all  trouble,  (line,  substation,  cable  and  switchboard),  and 
maintain  the  same  from  day  to  day,  so  that,  at  any  time,  it 
will  be  possible  to  determine  the  time  and  place  of  the  trouble, 
the  character  of  the  same,  and  when  and  by  whom  it  was 
cleared. 

It  is  further 

Ordered,  That  said  company  be,  and  hereby  it  is  required  to 
promptly  report  to  this  Commission  its  compliance  with  the  pro- 
visions of  this  order. 


ATTORNEY  GENERAL 


The  County  Commissioners  Cannot  Maintain  a  Sewer  District  With- 
in the  Limits  of  a  Municipality,  Unless  they  have  Constructed 
a  System  of  Sewers  Therein  Prior  to  Annexation  or  Prior  to  the 
Creation  of  a  Municipal  Corporation  Within  the  Area  of  the 
Sewer  District,  over  Which  an  Agreement  as  to  Joint  Owner- 
ship can  be  had,  and  in  Such  a  District,  Where  no  Sewers  have 
been  Constructed,  the  Creation  of  &  Municipal  Corporation  or  the 
Annexation  of  a  Portion  of  the  Territory  Excludes  Such  Areas 
From  the  Jurisdiction  of  the  County  Commissioners  for  County 
Sewer  Purposes. 


No.  2071— (Opinion  Dated  May  12,  1921.) 

Hon,  John  R.  King,  Prosecuting  Attorney,  Columbus,  Ohio : 

Dear  Sir — Acknowledgment  is  made  of  the  receipt  of  your  first 
letter  containing  a  statement  of  facts  which  has  been  corrected 
according  to  instructions  of  your  second  letter,  the  first  letter,  cor- 
rected, reading  as  follows : 

"The  city  attorney  of  Columbus  and  this  department  have 
been  unable  to  agree  upon  certain  questions,  mainly  conflicts  in 
jurisdiction  of  the  county  commissioners  and  the  city  of  Co- 
lumbus, arising  out  of  procedure  under  sections  6602-1  to 
6602-13  of  the  General  Code. 

The  facts  are  substantially  as  follows  : 

The  county  commissioners  of  Franklin  county  created  a 
sanitary  engineering  department  under  section  6602-1  and  at 
various  dates  thereafter  established  by  resolution  several  sani- 
tary (sewer)  districts  outside  of  the  city  of  Columbus,  which 
districts  were  contiguous  to  the  then  existing  corporate  limits 
of  the  city. 

A  district  was  created  north  of  the  city  of  Columbus 
known  as  Sewer  District  Clinton  No.  2  which  extended  from 
the  north  corporation  line  as  it  then  existed  to  the  village  of 
Worthington  and  from  the  Olentangy  river  several  miles  in  an 
easterly  direction.  General  plans  were  prepared  by  the  sani- 
tary department  under  section  6602-2,  but  to  date  no  improve- 
ment has  been  made  within  the  district,  nor  have  any  bonds 
been  issued,  or  assessments  made,  or  taxes  levied.  It  is 
planned  to  proceed  at  once  with  the  construction  of  the  im- 
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provements  within  the  district.  During  the  present  year  the 
city  of  Columbus  has  extended  its  northerly  corporation  line 
so  as  to  include  a  considerable  part  of  the  sewer  district. 

The  city  of  Columbus  has  also  annexed  certain  territory! 
a  part  of  Sewer  District  Marion  No.  1,  which  was  established 
to  the  south  of  the  city  of  Columbus,  but  withiYi  which  no  im- 
provement has,  as  yet,  been  made,  nor  bonds  issued,  nor  assess- 
ments levied,  but  general  plans  have  been  made  pursuant  to 
section  6602-2. 

In  another  instance  County  Sewer  District  Franklin  No.  1 
was  established,  and  within  the  district  since  the  date  of  its 
establishment,  the  village  of  Upper  Arlington  has  been  incor- 
porated; within  the  same  district  the  village  of  Grandview 
Heights  has  annexed  a  substantial  amount  of  territory.  No 
improvements  have  been  started,  nor  bonds  issued,  nor  assess- 
ments levied  within  this  district,  but  general  plans  have  been 
made  pursuant  to  section  6602-2. 

The  act  does  not  provide  for  the  dissolution  of  the  dis- 
trict when  once  created;  nor  does  it  make  provision  for  the 
reduction  of  the  district,  upon  the  incorporation  therein  of  a 
new  city  or  village,  or  the  annexation  by  a  city  or  village  of 
any  territory  of  the  sewer  district  so  previously  established. 

The  question  for  determination  is  whether  the  annexa- 
tion of  territory  within  the  district  to  the  city,  or  the  incorpor- 
ation within  the  district  of  a  municipality,  operates  to  exempt 
that  territory  so  annexed  or  so  incorporated  into  a  munici- 
pality, from  the  provisions  of  the  act,  and  whether  the  juris- 
diction of  the  commissioners  to  proceed  with  the  improvements 
,  as  planned  for,  and  levy  taxes  and  assessments  to  pay  the  cost 
of  the  same,  within  the  annexed  or  incorporated  territory,  is 
thereby  terminated. 

The  city  attorney  in  support  of  his  contention  that  the  act 
of  annexation  dissolves  the  district  as  to  the  part  so  annexed, 
cites  the  case  of  Blount  vs.  McDonald,  18  Aris.  1,  and  the  case 
of  In  the  Matter  of  the  Petition  of  the  Sanitary  Board  of  East 
Fruitvale  Sanitary  District,  etc.,  158  Cal.  453.  These  cases 
seem  quite  persuasive  but  after  all  the  question  is  to  be  determ- 
ined from  the  intent  to  be  derived  from  the  provisions  of  the 
sanitary  act. 

Section  6602-1  provides  for  the  formation  of  a  district  and 
section  6602-2  provides  that  after  the  establishment  of  the 
district,  the  county  commissioners  shall  have  prepared  by  the 
county  sanitary  engineer  'a  general  plan  of  sewerage  and 
sewage  disposal  for  such  district,  as  complete  as  can  be  made 
at  that  time/  This,  in  our  judgment,  contemplates  that  a  plan 
shall  be  made  for  the  entire  district  as  established  by  the 
county  commissioners  notwithstanding  the  subsequent  annex- 
ation of  some  of  the  territory  of  the  district  by  a  municipality 
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or  the  subsequent  incorporation  of  a  part  of  the  territory  of 
the  district  into  a  municipality. 

Section  6602-8  provides  for  the  assessment  of  the  terri- 
tory benefited  for  the  construction  of  the  sewer  and  contem- 
plates that  all  property  'within  said  district9  shall  be  so 
assessed  .  The  same  idea  is  found  in  section  6602-8a,  and  sec- 
tion 6602-8b  makes  provision  also  for  the  levying  of  taxes 
'upon  the  taxable  property  of  the  district  so  improved.' 

It  is  to  be  conceded  that  the  municipalities  are  given  auth- 
ority by  section  3871  et  £feq.  to  construct  their  own  sewers,  and 
supervision  is  provided  for  by  sections  4325  and  4364.  The 
city  of  Columbus  is  operating  under  a  special  charter  but  the 
village  of  Grandvlew  Heights  is  not  so  governed.  As  the  pro- 
vision for  the  establishment  of  the  district  is  wholly  legisla- 
tive, wc  take  it  that  the  provisions  for  dissolving  the  district, 
either  in  whole  or  in  part,  must  be  legislative.  See  Bissell  vs. 
7dwards  River  Dr.  Dist.,  259  111.  594  and  people  vs.  drainage 
commission  165  111.  156.  See  also  in  support  of  our  position 
State  Board  of  Health  vs.  Greenville,  86  0.  S.  1,  pp.  24-25, 
and  County  of  Miami  vs.  City  of  Dayton,  92  O.  S.  215. 

The  city  attorney  contends,  however,  that  the  recurrent 
use  in  section  6602-1  of  the  term  'outside  of  municipalities9 
makes  clear  the  legislative  intent  to  limit  strictly  the  juris- 
diction of  the  sewer  district  to  unincorporated  territory;  that 
by  reason  of  the  provisions  of  General  Code  3564,  the  inhabi- 
tants of  the  annexed  territory  acquire  all  the  rights  and  privi- 
leges of  the  inhabitants  within  the  original  limits,  which  neces- 
sarily include  the  right  of  construction  and  supervision  of 
sewers  by  city  authorities  under  the  above  stated  sections; 
and  that  the  annexation  law,  in  and  of  itself,  is  sufficient  legis- 
lative authority  for  the  termination  of  the  jurisdiction  of  the 
sewer  district  over  territory  annexed  so  long  as  no  actual  work 
has  been  done,  or  taxes  or  assessments  levied,  or  bonds  issued 
pursuant  to  the  county  sanitary  act. 

The  city  engineering  department  and  the  county  sanitary 
engineering  department  desire  to  proceed  amicably  in  accord- 
ance with  the  law,  and  in  view  of  the  disagreement  between 
the  city  law  department  and  this  department  as  to  the  ques- 
tion indicated  above,  we  have  decided  to  submit  the  same  to 
your  department  and  ask  your  opinion  on  the  same. 

As  an  example  of  the  importance  of  the  matter,  the  city  of 
Columbus  may  maintain  that  an  8  inch  main  through  the 
annexed  territory  is  sufficient  for  its  use,  both  as  to  present 
and  future  conditions,  whereas  the  county  sanitary  district 
must  put  down  at  least  a  36  inch  main  in  order  to  care  for  the 
territory  to  the  north. 

The  county  commissioners  have  power,  under  section 
6602-8,  to  levy  an  assessment  over  the  entire  district  to  pay  the 
cost  of  the  main.    If  the  city  constructs  the  sewer,  tie  com- 
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missioners  may  be  obliged  to  enter  into  an  agreement  with  the 
city  to  pay  the  difference  between  the  cost  of  constructing  an 
8  inch  sewer  and  a  36  inch  sewer  in  order  to  secure  an  outlet 
to  reach  the  city  system  (through  which  system  the  district 
will  reach  the  city  disposal  plant)  and  the  annexed  territory 
will  be  exempt  from  assessment  for  the  difference  in  cost. 

Again,  the  smaller  the  territory  within  the  district  to  be 
assessed,  the  higher  the  assessment  will  be,  although  the  terri- 
tory in  the  annexed  portion  will  receive  benefit  on  account  of 
the  construction  within  the  district." 

Section  6602-1  G.  C,  in  part,  is  as  follows : 

"For  the  purpose  of  preserving  and  promoting  the  public 
health  and  welfare,  the  boards  of  county  commissioners  of  the 
several  counties  of  this  state  may,  by  resolution,  lay  out, 
establish  and  maintain  one  or  more  sewer  districts  within  their 
respective  counties,  outside  of  incorporated  municipalities. 
Each  district  shall  be  designated  by  an  appropriate  name  or 
number.  Any  board  of  county  commissioners  may  acquire, 
construct,  maintain  and  operate  such  main,  branch,  intercept- 
ing or  local  sewer  or  sewers  within  any  such  sewer  district,  and 
such  outlet  sewer  or  sewers  and  sewage  treatment  or  disposal 
works  within  or  without  such  sewer  district,  as  may  be  neces- 
sary to  care  for  and  conduct  the  sewage  or  surface  water  from 
any  or  all  parts  of  such  sewer  district  to  a  proper  outlet,  so  as 
to  properly  treat  or  dispose  pf  same.  Any  such  board  of  county 
commissioners  may  employ  a  competent  sanitary  engineer  for 
such  time  or  times  and  on  such  terms  as  they  deem  best ;  and, 
in  any  county  having  a  population  exceeding  100,000,  the  board 
of  county  commissioners  may  create  and  maintain  a  sanitary 
engineering  department,  to  be  under  their  supervision  and  in 
charge  of  a  competent  sanitary  engineer,  to  be  appointed  by 
such  board  of  county  commissioners,  for  the  purpose  of  aiding 
them  in  the  performance  of  their  duties  under  this  act  or  their 
other  duties  regarding  sanitation  provided  by  law;  and  said 
board  shall  provide  suitable  rooms  for  the  use  of  such  depart- 
ment and  shall  provide  for  and  pay  the  compensation  of  such 
engineer  and  all  necessary  expenses  of  such  engineer  and 
department  which  may  be  authorized  by  such  board.  *  *  *" 

The  question  to  be  answered  is  whether  or  not  annexation  of 
some  part  of  the. territory  of  a  sewer  district  to  a  municipal  corpor- 
ation, or  the  creation  of  a  municipal  corporation  within  the  area  of 
a  county  sewer  district,  takes  such  territory  so  affected  out  of  the 
county  sewer  district  and  away  from  the  jurisdiction  of  the  county 
commissioners  for  sewer  district  purposes. 

In  order  to  answer  this  question  some  analysis  of  the  statutes 
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relating  to  joint  sewer  ditsricts  and  county  water  supply  systems 
must  be  made. 

Sections  6602-1  G.  C.  et  seq.  permit  the  county  commissioners 
to  lay  out,  establish  and  maintain  sewer  districts  outside  of  incor- 
porated municipalities.  Sections  6602-17  G.  C.  et  seq.  provide  for 
county  water  supply  systems  that  may  be  acquired,  constructed, 
maintained,  and  operated  "not  outside  of  any  established  sewer 
district."  Sections  6602-10  G.  C.  et  seq.  provide  that  joint  sewer 
districts  may  be  created  by  contract  between  the  county  commis- 
sioners and  the  councils  of  municipalities  in  districts,  where  county 
sewers  have  already  been,  or  are  about  to  be  constructed. 

All  these  statutes  leave  the  creation  of  these  different  systems 
to  the  discretion  of  the  county  commissioners.  They  add  to  the 
authority  the  commissioners  already  had  and  leave  the  exercise 
of  that  authority  to  their  judgment.  They  are  permissive  in  form, 
and  are  declared  to  be  an  exercise  of  the  police  power  of  the  state. 

When  section  6602-1  G.  C.  was  originally  enacted  it  had  a  re- 
striction that  sewer  districts  could  be  created  only  within  that 
part  of  a  county  "that  lies  within  three  miles  of  an  incorporated 
city"  (102  O.  L.  418).  Later,  when  amended,  this  section  read 
"within  that  portion  of  their  respective  counties,  that  lies  within 
three  miles  of  and  outside  of  any  incorporated  municipality."  The 
tautology  in  the  phrase  "incorporated  municipality"  shows  the  plain 
purpose  of  the  legislature  to  include  the  erstwhile  hamlets  of  Ohio 
within  county  sewer  districts  and  to  exclude  therefrom  only  cities 
and  villages. 

The  statute  in  its  present  form,  having  cast  off  the  restrictions 
above  stated,  retains  the  phrase  "outside  of  incorporated  munici- 
palities" as  the  area  in  a  county  where  a  sewer  district  may  be  laid 
out,  established  and  maintained.  The  statutes  permitting  joint 
sewer  districts  between  counties  and  municipalities  by  agreement 
between  the  commissioners  and  the  municipal  council  were  first 
enacted  in  103  O.  L.  828,  after  the  law  was  passed  which  authorized 
sewer  districts. 

The  history  of  these  statutes  is  traced  to  show  the  care  taken 
to  exclude  municipalities  from  their  operation.  It  must  be  remem- 
bered that  the  authority  permitted  county  commissioners  is  to  lay 
out,  establish  and  maintain  outside  of  municipalities,  and  until  the 
enactment  of  the  law  permitting  joint  sewer  districts  and  county 
water-works  systems,  nothing  is  expressed  in  the  law  as  to  coopera- 
tion with  municipalities  in  the  maintenance  of  these  districts.    In 
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joint  sewer  districts  cooperation  with  municipalities  is  permitted, 
by  contract. 

It  may  also  be  said  that  municipalities,  at  the  time  of  the  pass- 
ing of  these  statutes  and  for  many  years  prior  thereto,  had  auth- 
ority to  create  sewer  and  water-works  systems  and  that,  without  a 
statement  in  the  law  itself,  the  areas  over  which  they  exercised 
jurisdiction,  would  have  been  excluded  from  the  law's  provisions 
unless  by  express  terms  the  territory  of  then  existing  municipalities 
was  included  therein.  So  important  a  matter  would  not  have  been 
left  to  implication  for  its  repeal. 

If  the  county  commissioners  are  permitted  to  exercise  discre- 
tion in  laying  out  and  establishing  sewer  districts,  it  is  not  a  viola- 
tion of  deductive  reasoning  to  say  they  may  also  modify  and  aban- 
don districts  they  have  created  where  their  action  does  not  trans- 
gress rights.     This  is  an  inherent  or  necessary  implied  right  in 

matters  involving  the  exercise  of  sound  judgment,  honestly  and 
justly  arrived  at.  In  a  recent  opinion  of  this  department — 1920, 
Vol.  1,  page  428 — it  is  held  that  county  commissioners  may  dis- 
continue a  road  improvement  after  issue  and  sale  of  bonds.  From 
this  opinion  the  following  is  quoted: 

"No  statute  has  been  found  expressly  authorizing  the  dis- 
continuance of  road  proceedings;  hence  any  authority  the 
commissioners  may  have  in  that  connection  must  be  ascribed 
to  implication.  *  *  * 

Upon  the  whole,  in  the  absence  of  express  statute  or 
judicial  precedent,  about  the  only  rule  that  suggests  itself 
as  a  guide  in  your  situation,  is  that  the  proceedings  may  be 
discontinued  unless  private  property  rights  will  be  adversely 
affected." 

The  necessary  preliminary  proceedings  in  the  issuance  of 
bonds,  levying  of  assessments  on  benefited  property,  advertise- 
ments, etc.,  are  similar  in  the  case  of  road  improvements  and  of 
the  construction  of  sewers  in  a  sewer  district.  So  that  if  a  road  im- 
provement may  be  abandoned  after  issue  and  sale  of  bonds,  with 
greater  force  of  reason  a  portion  of  a  sewer  district  may  be  aban- 
doned to  a  municipality  when  no  bonds  are  issued  or  assessments 
made  and  no  private  property  rights  affected. 

From  Shryock  v.  Zanesville,  92  0.  S.  375,  at  page  382,  the  fol- 
lowing is  quoted : 

"When  we  stop  to  consider  that  a  large  majority  of  the 
people  of  Ohio  live  in  cities  and  municipalities  and  that  the 
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matters  which  such  municipalities  are  authorized  by  law  to 
control  by  legislative  action  are  of  the  most  vital  importance 
to  such  citizens,  frequently  exceeding  in  interest  matters  of 
legislation  controlled  by  the  general  assembly,  it  would  be  a 
matter  of  wonder  and  amazement  that,  having  once  reserved 
such  powers  to  the  several  municipalities,  the  constitutional 
convention  would  leave  unsettled  the  manner  of  the  exercise  of 
these  mighty  powers." 

In  this  case  the  court  is  discussing  the  effect  of  sections  4  and 
5  of  Article  XVIII  in  reference  to  the  repairing  and  improving  of  a 
water-works  system.  The  quotation  well  illustrates  the  broad 
powers  possessed  by  municipal  corporations  under  the  constitution 
and  the  law  as  viewed  by  the  supreme  court,  and  is  worthy  of  atten- 
tion in  the  matter  before  us. 

In  describing  the  distinction  between  a  county  and  a  munici- 
pality, Dillon  on  Municipal  Corporations,  5th  Edition,  Vol.  1,  at  page 
64,  cites  Hamilton  County  v.  Mighels,  7  0.  S.  110,  from  which,  at 
page  119,  this  is  taken: 

"As  before  remarked,  municipal  corporations  proper  are 
called  into  existence,  either  at  the  direct  solicitation  or  by 
the  free  consent  of  the  people  who  compose  them. 

Counties  are  local  subdivisions  of  a  state,  created  by  the 
sovereign  power  of  the  state,  of  its  own  sovereign  will,  without 
the  particular  solicitation,  consent,  or  concurrent  action  of  the 
people  who  inhabit  them.  The  former  organization  is  asked 
for,  or  at  least  assented  to  by  the  people*  it  embraces ;  the 
latter  is  superimposed  by  a  sovereign  and  paramount  authority. 

A  municipal  corporation  proper  is  created  mainly  for  the 
interest,  advantage,  and  convenience  of  the  locality  and  its 
people;  a  county  organization  is  created  almost  exclusively 
with  a  view  to  the  policy  of  the  state  at  large,  for  purposes  of 
political  organization  and  civil  administration,  in  matters  of 
finance,  of  education,  of  provision  for  the  poor,  of  military 
organization,  of  the  means  of  travel  and  transport,  and 
especially  for  the  general  administration  of  justice.  With 
scarcely  an  exception,  all  the  powers  and  functions  of  the 
county  organization  have  a  direct  and  exclusive  reference  to 
the  general  policy  of  the  state,  and  are,  in  fact,  but  a  branch  of 
the  general  administration  of  that  policy.' 

Municipalities  are  corporations  organized  under  general  incor- 
porated acts;  counties  are  quasi-corporations,  or  corporations  of 
limited  power  or  of  lesser  rank.  It  is  elemental  that  two  municipal 
corporations  cannot  exist  in  the  same  area  or  territory.  It  is  not 
illegal  to  say  that  when  a  corporation  of  greater  rank  or  power  is 
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legally  created  within  an  area  before  under  jurisdiction  of  a  quasi- 
corporation,  the  functions  of  the  latter^  when  exercised  by  the  for- 
mer as  one  of  the  purposes  of  its  creation,  are  lost  or  merged  in 
the  corporation  of  greater  power  or  rank.  One  of  the  purposes  of 
the  creation  of  municipal  corporations  is  to  afford  the  people  in 
such  locality  power  to  administer  to  their  own  local  needs  in  police, 
sanitary  and  similar  matters.  This  is  the  age-old  reason  for  munici- 
pal governments,  and  this  is  exactly  what  happens  in  case  of  roads 
or  highways  included  in  municipal  corporations.  These  roads  or 
highways  become  streets  of  the  village  or  city,  over  which  it  takes 
control,  to  the  exclusion  of  the  county  commissioners,  in  very  many, 
if  not  all,  particulars.  The  maintenance  of  bridges  in  the  corpora- 
tion is  the  one  such  act  that  comes  to  mind  as  an  exception. 

In  Steubenville  v.  King,  23  0.  S.  610,  at  page  614,  the  court  says : 

"The  grant  of  the  owner  made  to  the  county  commis- 
sioners, their  acceptance  of  the  grant,  the  opening  and  work- 
ing of  the  road  by  the  public  authorities,  and  its  use  as  such 
by  the  public,  were  sufficient  to  establish  it  a  legal  public  high- 
way, and  its  annexation  to  the  city  and  continuous  use  as  one 
of  its  streets,  constituted  it  a  street  of  the  city." 

Legislation  is  intended  not  only  to  meet  the  wants  of  the  pres- 
ent, but  to  provide  for  the  future.    Statutes  controlling  annexation 
'  and  those  Creating  a  municipal  corporation  are  in  pari  materia  and 
must  be  considered  together.    See  Shugars  v.  Williams,  50  O.  S.  297. 

In  either  case,  petition  by  the  inhabitants  is  made  to  the  county 
commissioners  for  annexation  or  incorporation.  By  granting  the 
prayer  of  the  petitioners  the  county  commissioners  relinquish  to  the 
people  local  control  over  matters  specifically  granted  by  law  to 
municipalities,  and  lose  many  of  the  powers  they  before  possessed, 
among  which  is  the  right  to  establish  and  maintain  sewer  systems 
in  these  incorporated  areas.  Is  it  not  reasonable  to  suppose  that 
the  county  commissioners  by  their  own  act  in  granting  the  prayer 
of  the  petitioners,  are  estopped  to  claim  jurisdiction  in  sewer  mat- 
ters under  the  law  creating  sewer  districts  where  no  sewers  are 
laid  or  taxes  or  assessments  made  ? 

Section  3  of  Article  XVIII  of  the  Constitution  of  Ohio  is  one 
conferring  all  powers  of  local  self  government  generally  upon  munici- 
palities, and  expressly  refers  to  sanitary  regulations  not  in  con- 
flict with  general  laws.  .  — 

Sections  6602-1  G.  C.  et  seq.  are  laws  supplemental  to  statutes 
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lon^r  in  force  prior  to  the  amendment  of  our  organic  law,  and  pre- 
sumably were  passed  in  conformity  to  the  powfcr  granted  therein. 

The  fact  that  the  legislature  in  enacting  the  statutes  establish- 
ing county  water  supply  systems  after  the  sewer  district  laws  were 
put  in  their  present  form,  saw  fit  to  restrict  such  water  systems  to 
areas  outside  of  any  established  sewer  district  and  permitted  them 
to  be  maintained  like  joint  sewer  systems,  only  by  contract  between 
county  commissioners  and  municipal  councils,  is  indicative  of  the 
intent  to  restrict  maintaining  of  sewer  districts,  except  by  joint 
ownership  of  existing  sewers,  to  areas  outside  of  incorporated 
municipalities. 

The  authorities  which  you  cite  .in  your  statement  have  been 
examined  and  they  seem  to  me  to  add  persuasion  to  the  conclusion 
we  feel  obliged  to  reach  in  the  instant  matter.  Nor  has  it  been 
neglected  to  give  consideration  to  the  case  of  Lewid  v.  Laylin,  46 
0.  S.  663,  in  which  the  court  held  that  county  commissioners  had 
authority  to  improve  a  portion  of  a  highway  within  a  municipal  cor- 
poration under  provisions  of  the  then  two-mile-assessment  pike  law. 
The  law  under  which  this  decision  was  reached  has  been  repealed 
and  not  re-enacted  in  the  same  form.  The  law  giving  control  to 
municipalities  of  its  streets  has  also  been  amended  since  that 
opinion  was  rendered.  This  case  and  the  matter  under  discussion 
may  be  distinguished  in  that  the  opinion  dealt  with  a  state  or  county 
highway  probably  existing  long  before  it  became  a  street  of  the 
municipality,  while  in  the  present  case  no  sewers,  have  been  laid 
nor  have  any  legal  steps  been  taken  to  construct  or  create  the  same. 
So  it  is  believed  that  even  if  county  commissioners  have  authority 
to  deal  with  highways  in  the  municipalities,  that  in  no  way  affects 
our  question,  since  only  a  paper  sewer  district  has  been  created 
wherein  no  sewers  exist. 

It  is  therefore  believed  that  the  county  commissioners  cannot 
maintain  a  sewer  district  within  the  limits  of  a  municipality,  unless 
they  have  constructed  a  system  of  sewers  therein  prior  to  annexa- 
tion or  prior  to  the  creation  of  a  municipal  corporation  within  the 
area  of  the  sewer  district,  over  which  an  agreement  as  to  joint  own- 
ership can  be  had,  and  in  such  a  district,  where  no  sewers  have 
been  constructed,  the  creation  of  a  municipal  corporation  or  the 
annexation  of  a  portion  of  the  territory  excludes  such  areas  from 
the  jurisdiction  of  the  county  commissioners 'for  county  sewer  pur- 
poses. 
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Section  2630  General  Code,  Does  not  m  Itself  Contain  Any  Provision 
Exempting  the  Levy  Therein  Mentioned  from  the  Ten  and  Fif- 
teen Mill  Limitation,  nor  is  Such  Exemption  Contained  in  any 
Other  Statute.    Therefore  the  Levy  Mentioned  in  Section  2530 

General  Code,  Must  be  Made  Within  the  Ten  or  Fifteen  Mill  Lim- 
itation.   

No.  2059— (Opinion  Dated  May  10,  1921.) 

Hon.  Mary  Katherine  Davey,  Prosecuting  Attorney,  Logan,  Ohio. 

Dear  Madame — You  have  recently  written  to  this  department 
as  follows: 

"I  should  like  an  opinion  from  your  office  on  the  following 
matter : 

Does  Section  2530  of  the  General  Code  authorize  the 
county  commissioners  to  levy  a  tax  of  not  exceeding  six-tenths 
of  a  mill,  outside  of  the  ten  mill  limitation  or  the  fifteen  mill 
limitation  when  the  funds  applicable  for  the  support  of  the 
poor  are  inadequate? 

The  Commissioners  of  Hocking  County  have  been  com- 
pelled to  borrow  money  to  meet  the  necessities  of  the  poor  fund 
and  with  the  amount  borrowed  they  will  scarcely  have  suffi- 
cient to  run  them  until  August  first,  without  any  added  bur- 
dens upon  the  fund.  The  additional  burden  upon  the  poor 
fund  is  the  necessity  for  maintenance  of  tubercular  patients 
who  are  infirmary  or  county  charges  in  a  tuberculosis  hospital, 
for  which  the  minimum  charge  is  fifteen  dollars  a  week  per 
patient.  Under  Section  3140  of  the  General  Code  the  mainte- 
nance of  such  person  in  such  hospital  shall  be  a  legal  charge 
against  the  county  in  which  such  patient  has  a  legal  residence. 

The  position  taken  by  the  Commissioners  is  that  they  are 
perfectly  willing  to  pay  the  expense  of  such  maintenance  if 
there  is  any  method  by  which  the  funds  to  so  maintain  such 
patients  can  be  raised.  As  it  is,  the  maximum  amount  of  taxes 
have  been  levied  and  still  the  amount  is  not  sufficient  for  the 
charge  against  it.  Our  only  hope  is  that  Section  2530  auth- 
orizes the  tax  outside  of  all  limitations,  but  since  the  note 
following  the  Section  refers  to  Section  5649-2,  we  are  dubious." 

The  basic  county  tax  for  the  support  of  the  poor  is  mentioned 
in  Section  5627  G.  C.  which  reads  as  follows : 

"The  county  commissioners,  at  their  March  or  June  ses- 
sion, annually,  shall  determine  the  amount  to  be  raised  for 
ordinary  county  purposes,  public  buildings,  the  support  of  the 
poor,  interest  and  principal  of  the  public  debt,  and  for  road 
and  bridge  purposes.  They  shall  specifically  set  forth  in  the 
record  of  their  proceedings  the  amount  to  be  raised  for  each 
of  such  purposes." 
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Section  5630  G.  C.  reads  as  follows : 

'The  commissioners  of  any  county,  at  their  June  session, 
annually,  may  levy  not  to  exceed  three  mills  on  each  dollar 
valuation  of  taxable  property  within  the  county,  for  county 
purposes  other  than  for  roads,  bridges,  county,  buildings,  sites 
therefor,  and  the  purchase  of  lands  for  infirmary  purposes. 
For  the  purpose  of  building  county  buildings,  purchasing  sites 
therefor,  and  lands  for  infirmary  purposes,  they  may  levy  not 
to  exceed  two  mills  on  such  valuation."  ^ 

Section  2529  G.  C.  reads : 

V 

"On  the  first  Monday  of  March  in  each  year,  the  board 
of  county  commissioners  shall  certify  to  the  county  auditor  the 
amount  of  money  they  will  need  for  the  support  of  the  infirm- 
ary for  the  ensuing  year,  including  all  needful  repairs  thereof. 
The  county  auditor  shall  place  the  amount  so  certified  on  the 
tax  duplicate  of  the  county,  and  the  county  commissioners 
shall  have  full  control  of  the  poor  fund  and  shall  be  held 
responsible  therefor." 

In  addition  to  the  statutes  quoted,  passing  reference  may  be 
made  to  Sections  6094  and  6094-1,  which  are  to  the  effect  that  cer- 
tain liquor  license  revenues  shall  pass  to  the  poor  fund. 

In  considering  your  inquiry  as  applied  to  Section  2530  G.  C, 
it  is  well  to  note  that  in  a  practical  sense  that  section  has  been  in 
effect  since  1898.  In  its  earlier  form  as  Section  964a  R.  S.,  the  levy 
was  authorized  to  be  made  by  the  board  of  infirmary  directors  (see 
Act.  93  0.  L.  261,264) .  When  the  board  of  infirmary  directors  was 
abolished  by  Act  102  O.  L.  433,  the  power  to  make  the  levy  men- 
tioned in  Section  2530  G.  £  was  transferred  from  the  board  of 
infirmary  directors  to  the  county  commissioners.  Since  the  levy 
was  originally  authorized  to  be  made  by  a  board  other  than  the 
county  commissioners,  it  would  seem  that  the  original  purpose  of 
that  section  was  to  provide  for  a  sort  of  emergency  levy  over  and 
above  the  levy  for  the  care  of  the  poor  which  was  authorized  by 
Sections  5627  and  5630  to  be  included  within  the  county  levy  of 
three  mills  described  in  Section  5630. 

However,  the  so-called  Smith  law  providing  for  limitations 
upon  taxes  was  enacted  in  1911,  and  that  law  specifically  provided, 
among  other  things,  that  the  aggregate  of  all  taxes  for  county  pur- 
poses "shall  not  exceed  in  any  one  year  three  mills."  It  would  thus 
seem  that  whatever  may  have  been  the  original  purpose  of  Section 
2530  G.  C,  the  county  commissioners  upon  the  passage  of  the  Smith 
law  were  stripped  of  authority  to  exceed  the  three  mill  limitation 
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for  the  purposes  of  making  the  levy  named  in  Section  2530  G.  C. 
(See  Sec.  5649-3a,  G.  C.) 

What  has  just  been  said  may  not  be  strictly  in  point  as  to 
your  inquiry,  since  your  question  goes  to  the  point  of  whether  the 
levy  mentioned  in  Section  2530  G.  C.  may  exceed  the  general  limita- 
tions of  ten  mills  and  fifteen  mills ;  but,  of  course,  it  is  plain  that  if 
the  levy  mentioned  in  Section  2530  cannot  be  placed  outside  the 
three  mill  limitation,  so  much  the  less  is  there  any  reason  for  sup- 
posing that  it  may  be  placed  outside  the  ten  and  fifteen  mill  limi- 
tation. 

Coming  directly  to  your  question,  it  is  to  be  observed  that  Sec- 
tion 2530  G.  C.  does  not  in  itself  contain  any  provision  exempting 
the  levy  therein  mentioned  from  the  ten  and  fifteen  mill  limitation ; 
nor  has  any  provision  for  such  exemption  been  found  elsewhere  in 
the  statutes.  The  exemptions  mentioned  in  Section  5649-4  G.  C.  do 
not  refer  directly  or  indirectly  to  the  levy  mentioned  in  Section 
2530  G.  C. 

Hence,  the  conclusion  is  inevitable  that  the  levy  mentioned  in 
Section  2530  G.  C.  must  be  made  within  the  ten  or  fifteen  mill  limi- 
tation. 

You  make  mention  of  the  requirements  of  Section  3140  G.  C. 
which  are  to  the  effect  that  the  State  Board  of  Health  may  require 
the  removal  of  tubercular  patients  from  county  infirmaries  (now 
known  as  county  homes)  to  be  cared  for  at  a  hospital  or  institution 
devoted  to  the  treatment  of  tuberculosis,  in  which  event  the  cost  of 
removal  and*  cost  of  maintenance  becomes  a  charge  against  the 
county.  However,  there  is  nothing  in  said  Section  3140  or  related 
sections  to  indicate  provision  for  a  tax  outside  of  tax  limitations 
to  meet  the  situation  described  in  said  Section  3140. 

Money  Belonging  to  Estates  Where  Final  Accounts  have  been  Filed 
Before  Tax  Listing  Day,  but  Final  Distribution  not  Made  Until 
After  Tax  Listing  Day,  Should  be  Returned  for  Taxation  by  the 
Administrator  or  Executor,  and  not  by  the  Heirs  or  Devisees. 


No.  2058—  (Opinion  Dated  May  10,1921.) 

Hon.  Ralph  Norpell,  Prosecuting  Attorney,  Newark,  Ohio. 

Dear  Sir — You  have  requested  the  opinion  of  this  department 

upon  the  following  question: 

"The  following  procedure  has  been  more  or  less  practiced 
here  in  reference  to  returning  for  taxation  the  money  belong- 
ing to  estates  where  the  final  account,  before  distribution  has 
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been  filed  prior  to  the  tax  return  date  and  the  distribution 
made  after  the  fax  return  date: 

For  the  administrator  or  executor  to  not  return  the  money 
for  taxation  on  the  theory  that  it  was  subject  to  an  order  of 
-the  c6urt  and  should  be  returned  by  the  heirs. 

I  should  like,  at  your  convenience,  your  opinion  as  to 
whether  money  in  the  hands  of  an  administrator  or  an  execu- 
tor on  the  Sunday  preceding  the  second  Monday  in  April, 
where  the  final  account,  except  distribution,  had  been  filed 
before  that  date  but  the  distribution  not  yet  actually  made, 
should  be  returned  by  such  administrator  or  executor." 

The  statute  (section  5370  G.  C.)  requires  the  "property  of  *  *  * 
an  estate  of  a  deceased  person  *  *  *  *  to  be  listed  by  his  executor 
or  administrator."  The  authorities  seem  uniform  to  the  effect  that 
under  statutes  like  this,  property  actually  in  the  hands  of  an  execu- 
tor or  administrator  must  be  listed  by  him,  and  that  the  duty  of  the 
distributees  and  legatees  to  list  does  not  arise  until  distribution  is 
actually  made  to  them.  In  other  words,  the  fact  that  their  respec- 
tive shares  are  ascertained  by  the  final  account  does  not  give  rise 
to  an  obligation  on  their  part  to  list  the  property  which  still  remains 
in  the  hands  of  the  executor.  Such  property  is  personal  property ; 
the  legal  title  to  it  is  vested  in  the  executor,  and  is  transferred  only 
upon  delivery  through  distribution.  When  the  respective  shares 
are  certain,  it  is  arguable  that  the  executor  is  a  mere  trustee,  but 
this  does  not  help  the  case  for  the  executor,  as  the  same  section 
above  referred  to  requires  the  property  "of  a  person  for  whose 
benefit  property  is  held  in  trust"  to  be  listed  "by  the  trustees."  It 
is  also  arguable,  though  certainly  not  on  grounds  consistent  with 
the  last  suggestion,  that  the  relation  between  the  executor  and  the 
distributees  is  that  of  debtor  and  creditor.  This,  however,  does 
not  help  the  executor,  though  it  might  impose  a  duty  upon  the  dis- 
tributees or  legatees ;  for  if  one  has  money  in  the  bank  and  owes 
.a  sum  equal  to  its  amount,  yet  he  must  list  the  money  in  the  bank 
without  deduction  on  account  of  the  debts,  which  can  only  be 
deducted  from  credits. 

This  department  is  therefore  unable  to  find  any  basis  on  which 
to  justify  the  position  that  after  the  filing  of  a  final  account,  but 
before  distribution,  money  in  the  possession  of  executors  or  admin- 
istrators of  the  estates  of  deceased  persons  should  be  listed  by  the 
legatees  and  distributees,  instead  of  by  the  executor  or  adminis- 
trator. There  seems  to  be  no  express  adjudication  upon  the  exact 
point  in  Ohio,  though  Greeg  v.  Hammond,  4  N.  P.  (N.  S.)  214,  is 
somewhat  analogous  and  tends  to  sustain  the  position  herein  taken. 
The  rule,  however,  is  generally  stated  in  the  form  in  which  it  has 
been  expressed  in  this  opinion.    See  37  Cyc,  794. 
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NEW  CORPORATIONS 

The  Oakland  Grain  &  Lumber  Co., 
Monroe,  $4,000.00.  Frank  W.  Comp- 
ton,  Waid  C.  Ihle,  G.  A.  Anderson,  W. 
M.  Stewart,  Austin  T.  Smith. 

The  Riverside  Lumber  Co.,  Dayton, 
$25,000.00.  .Jas.  P.  McCleary,  Nor- 
man C.  Weiffenbach,  Frank  L.  Hum- 
phrey, F.  R.  Flory,  M.  M.  Mather. 

The  Dayton  Adjustable  Bracket  Co., 
Dayton,  $5,000.00.  Walter  G.  Haas, 
A.  W.  Holbrook,  Geo.  Burrer,  Frank 
L.  Humphrey,  F.  R.  Flory. 

The  Darby  Laboratory,  Dayton, 
$10,000.00.  N.  M.  Henry,  E.  E.  Kum- 
ler,  C.  H.  Darby,  G.  L.  Sutton,  Jno. 
Altrichter. 

The   Western   Ohio   Nurseries   Co., 
Dayton,   $10,000.00.     John   R.    Conk- 
N  lin,  E.  E.  Kumler,  Leona  M.  Conklin, 
G.  L.  Sutton,  John  Altrichter. 

The  Youngstown  Terminal  Building 
Co.,  Youngstown,  $200,000.00.  G.  V. 
Hamorv,  R.  D.  Gibson,  Paul  Boucherle, 
W.  H.  Reed,  J.  P.  Wilson. 

The  American  Rental  Garage  Co., 
Akron,  $10,000.00.  W.  H.  Floto,  S.  N. 
James.  E.  H.  Oakes,  F.  W.  Foringer, 
R.  H.  Foringer. 

The  R.  &  S.  Realty  &  Investment 
Co.,  Cleveland,  $25,000.00.  A.  W. 
Haiman,  E.  M.  Chaloupka,  D.  A.  Le- 
vine,  H.  L.  Taylor,  Lawrence  M.  Rich. 

The  Bowman  Terrace  Realty  Co., 
Cincinnati,  $3,000.00.  Christian  C. 
Weber,  Edward  A.  Weber,  Joseph 
Phillips,  Mitchell  A.  Abel,  Gustav 
Herklotz. 

The  Beck  Bros.  Building  Co.,  Cleve- 
land, $10,000.00.  Paul  J.  Bickel,  F. 
S.  Whitcomb,  Teresa  O'Brien,  Charles 
C.  Owens,  Howard  L.  Barkdull. 

The  Peoples  Discount  Co.,  Youngs- 
town, $500.00.  R.  F.  Book,  A.  C.  Dal- 
leske,  R.  G.  Brown,  E.  C.  Datson,  E. 
Maiden,  Jr. 

The  Modern  Cement  Block  Co.,  To- 
ledo,   $10,000.00.     Wm.   J.   Campbell, 
,    James  A.  Campbell,  Otto  L.  Hamsson, 
Richard  A.  Forster. 

The  Oil  &  Battery  Service  Co.,  Chil- 
licothe,  $40,000  00.  John  V.  Doersam, 
Maude  Doersam,  Charles  F.  Heinzel- 
man,  Lillian  Heinzelman,  W.  M.  Mc- 
Eenzie. 


The  Lea  Handle  Co.,  Bucynw,  $20,- 
000.00.  N.  H.  Lea,  R.  V.  Sear,  S.  A. 
Lea,  F.  H.  Lea,  J.  D.  Sears,  D.  L. 
Sears. 

The  Rye  Oil  &  Gas  Co.,  Sandusky, 
$30,000.00.  W.  W.  Taylor,  G.  G. 
Rosina,  H.  W.  Beilstein,  H.  W.  Hen- 
dricksen,  Thomas  J.  Hartley. 

The  Inter-State  Fiscal  Agency  Co., 
Cleveland,  $500.00.  E.  Brown,  E. 
Zalad,  L.  S.  Sobel,  M.  M.  Gleason, 
Beryl  McCaslin. 

The  Ohio  TUe  Co.,  Cleveland,  $10,- 
000.00.  W.  V.  Brothers,  F.  J.  Dris- 
coll,  Samuel  Horwitz,  W.  K.  Stanley, 
F.  B.  Draeger. 

The  Eduard  Co.,  Warren,  $10,000.00. 
Isaac  Sussman,  Benjamin  Isenberg, 
Fannie  S.  Sussman,  Helen  Isenberg, 
Marian  Jacobs. 

The  La-Modes  Tailoring  Co.,  Cleve- 
land, $1,000.00,  F.  O.  Borras,  Jas.  R- 
Kahmar,  H.  C.  Barton,  C.  T.  Shoaff, 
Charles  G.  Brenner. 

The  Randolph  Co-operative  Milk  & 
Products  Co.,  Randolph,  $10,000.00. 
Charles  W.  Biles,  C.  G.  Eichler,  Math- 
ias  Yeader,  John  H.  York,  Ernest 
Paulus. 

The  Saniklene  Chemical  Co.,  Akron, 
$500.00.  J.  H.  Wachner,  Dolly  R. 
Wachner,  Malvyn  Wachner,  Charles  S. 
Wachner,  Louis  Metzger. 

The  Schofield  Manufacturing  Co., 
Cleveland,  $50,000.00.  Frank  H.  Scho- 
field, V.  C.  Bassage,  G.  L.  Chandler, 
Clifford  S.  Coby,  T.  J.  Long. 

The  Toledo  Lutheran  Publishing  Co., 
Toledo,  $10,000.00.  Ernest  F.  Keller, 
William  F.  Miller,  L.  J.  Larsen,  C.  E. 
Kuhlman,  Louis  C.  J.  Reusch. 

The  Ohio  Conserving  Co.,  Toledo, 
$300,000.00.  Frank  Kayser,  Steve 
Drotar,  H.  J.  Quirk,  Chas.  Schmidt, 
John  Strick. 

The  Viaduct  Furnace  &  Roofing  Co., 
Cleveland,  $12,000.  R.  S.  Force,  E. 
M.  Bell,  W.  R.  Winn,  H.  D.  Scharfeld, 
Z.  F.  Porter. 

The  Aircraft  Engineering  Co.,  Day- 
ton, $50,000.00.  W.  A.  Penrod,  B.  W. 
Dawson,  John  Connolly,  E.  L.  Haas, 
Ralph  Maple. 

The  Smith  &  Fetters  Co.,  Cleveland, 
$15,000.00.  Wm.  R.  Daley,  I.  W. 
Sharp,  A.  Cullen,  R.  Hall,  H.  K.  Dorr. 
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The  Columbia  Mortgage  &  Invests 
ment  Co.,  Cleveland,  $10,000.00.  Mor- 
ris Friednian,  Mollie  Friedman,  Henry 
S.  Gottfried,  Jos.  S.  Siller,  David  Ram- 
mer. 

The  Haddad  Grocery  Co.,  Akron, 
$50,000.00.  Albert  A.  Haddad,  Wil- 
liam A.  Haddad,  Donald  Gottwald, 
Geo.  McCammout,  Emma  P.  Beckett. 

The  Southwestern  Cleveland  Realty 
Co-  Cleveland,  $10,000.00.  Otto  Pol- 
lock, Joseph  Pollock,  Mildred  Jindra, 
Robert  O.  Schultz,  Rose  Schulte. 

The  Boulevard  Hospital  &  Clinic 
Co.,  Cleveland,  $100,000.00.  A.  F. 
Spurney,  James  Stotter,  A.  B.  Spur- 
ney,  Arthur  Stotter,  Paul  M.  Spurney. 

The  Watson  Investment  Co.,  Cleve- 
land, $50,000.00.  A.  O.  Dickey,  M.  M. 
Feidner,  B.  A.  White,  M.  E.  Reynolds, 
J.  G.  Fogg. 

The  National  Art  Pottery  Co.,  Cosh- 
octon, $20,000.00.  W.  H.  Backeyfield, 
Frank  Smith,  Mark  Adams,  William 
S.  Tish,  Howard  L.  Parrish. 

The  Polar  Spray  Dispenser  Co., 
Cleveland,  $1,000.00.  P.  F.  Kennedy, 
Jos.  J.  Ryan,  Adolph  G.  Rodefeld,  E. 
W.  Jones,  J.  McDister. 

The  Banner  Baking  Co.,  Youngs- 
town,  $20,000.00.  E.  J.  Hoopengarner, 
R.  R.  Spriggs,  Mary  C.  Hoopengarner, 
May  Spriggs,  Alvin  D.  Williams. 

The  Richland  Live  Stock  Co.,  Mans- 
field, $4,100.00.  J.  Elliott,  Geo.  Bal- 
biet,  Carl  A.  Baker,  S.  M.  Garber, 
Chas.  W.  McBride. 

The  Gale  &  Beeler  Motor,  Co.,  To- 
ledo, $50,000.00.  A.  C.  Ruihley,  A.  T. 
Goorley,  H.  G.  Wall,  B.  E.  Emery,  E. 
H.  Emmenecker. 

The  Ashtabula  Leaseholds  Co.,  Ash- 
tabula; $100,000.00.  T.  P.  Fitzgerald, 
H.  Ward  Johnson,  T.  R.  Cherry,  C.  G. 
Fuller,  0.  V.  Anderson. 

The  Cincinnati  Lubrophite  Products 
Co.,  Cincinnati,  $20,000.00.  Carl  F. 
Schmidt,  William  F.  Schmidt,  Anna 
Schmidt,  Frieda  Schmidt,  Gilbert  A. 
Schmidt. 

The  Hennie  Lumber  &  Supply  Co., 
Berea,  $100,000.00.  Fred  W.  Hennie, 
F.  C.  Hennie,  C.  M.  Lemmon,  W.  H. 
K.  Herron,  C.  A.  Chapman. 

The  St.  Clair  Electric  Fixture  Co., 
Cleveland,  $10,000.00.  M.  H.  Blumen- 
thal,  Ray  J.  Good,  Joe  Feniger,  Harold 
Blumenthal,  Eugene  Bloomberg. 

The  Marietta  Plumbing  &  Electric 
Co.,  Marietta,  $15,000.00.  Nora  L. 
Barker,  Bessie  G.  Morgenstern,  G.  B. 


Barker.  V.  F.  Morgenstern,  Thelman 
L.  Barker. 

The  A.  C.  Findlay  Co.,  Cleveland, 
$60,000.00.  A.  C.  Findlay,  Clayton  C. 
Townes,  M.  R.  Burnage,  N.  E.  Moritz, 
D.  B.  Clampitt. 

The  City  Savings  &  Loan  Co., 
Ashtabula,  $1,000,000.00.  H.  S. 
Brand,  Fred  R.  Moseley,  M.  R.  Gray, 
Achille  Martello,  Julius  Lukkarila. 

The  General  Spray-on  Co.,  Cleve- 
land, $25^000.00.  Joseph  F.  Nieser, 
Frank  E.  Klines,  Elmer  C.  Harm, 
Ralph  J.  Jamieson,  Patrick  J.  Daley. 

The  Fraternal  Order  of  Eagles,  No. 
224  Home,  Alliance,  $10,000.00.  Jno. 
J.  Beugnot,  Ross  Rue,  John  H.  Pat- 
ton,  Geo.  Whittingham,  Robert  E. 
Morgan,  Chas.  F.  Downey,  Wm.  B. 
McLane,  C.  S.  Westover. 

The  Paulding  County  Live  Stock 
Co.,  Paulding,  $4,000.00.  L.  A. 
Breckler,  W.  E.  Bauer,  Reuben  Saum, 
Clarence  Bowyer,  Ersel  Walley. 

The  Oberlin  Land  &  Investmnt  Co., 

The  Oberlin  Land  &  Investment  Co., 
Palmer,  James  E.  Lewis,  Z.  H.  Cosby. 

The  Wilcox-Weisman  Motor  Co., 
Cleveland,  $100,000.00.  Cary  R.  Al- 
burn, G.  E.  Wilcox,  S.  S.  Weisman, 
L.  A.  Tucker,  A.  P.  Mead. 

The  Polster-Spero  Co.,  Toledo, 
$10,000.00.  John  P.  Polster,  Herbert 
Sperp,  Olga  B.  Polster,  Lew  H.  Gold- 
stein, Samuel  Z.  Kaplan. 

The  Lorain  Provision  Co.,  Lorain, 
$75,00.00.  Frank  Morowski,  John 
Pincura,  Chester  Montowski,  Henry 
Zlotnicki,  Max  Strzelecki. 

The  Venice  Light  &  Power  Co., 
Venice,  $10,000.00.  John  F.  Stradt- 
man,  Barnard  L.  Sessler,  Paul  R. 
Grahl,  Joseph  A.  Brunner,  Chas  G. 
Troike. 

The  Poultry  &  Bee  keeping  Pub- 
lishing Co.,  Warren,  $10,000.00. 
Clarence  E.  Barnes,  Edna  M.  Barnes, 
Harry  R.  Marlow,  Lawrence  Living- 
ston, Harold  Burrow. 

The  Zanesville  Lumber  Co.,  Zanes- 
ville,  $50,000.00.  Howard  O.  Burk- 
hart,  Rolland  C.  Phelps,  Charles  E. 
Longstreth,  Frank  W.  Williams,  Rob- 
ert E.  Staton. 

The  Sherman  Furniture  Co.,  Cin- 
cinnati, $15,000.00.  Robert  E.  Freer, 
Sol.  J.  Freiberg,  Henry  F.  Jacobs, 
Joseph  Wolf  stein,  B.  C.  Fox. 

The  Marion  Coaster  Co.,  Marion, 
$20,000.00.  Fred  Haberman,  Jr.,  N. 
B.  Rule,  Jas.  Lingo,  Thomas  H.  Ben- 
ton, Frank  H.   Crawford. 
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The  Co-operative  Rags  &  Metal 
Co.,  Cleveland,  $25,000.00.  Meyer  Hel- 
ler, Ben  Kalovsky,  Hyman  Wexler, 
Albert  Wexler,  Max  Fien. 

The  Hilltop  Mortgage  Co.,  Colum- 
bus, $50,000.00.  August  W.  Weber, 
James  M.  LaDow,  William  H.  Ore- 
baugh,  Jean  W.  Worrel,  Lester  W. 
Byerly,  John  W.  Orebaugh. 

The  States  Sales  Co.,  Columbus, 
$25,000.00.  Robert  Roy  Baxter, 
Jonathan  C.  V.  Richardson,  Joy  H. 
Hunt,  Maude  VM.  Recob,  D:  B.  North. 

The  Cleveland  Pottery  Co.,  Cleve- 
land, $50,000.00.  Frederick  P.  Wal- 
ther,  Chas.  A.  Hyde,  -William  T. 
O'Brien,  J.  D.  Boyle. 

The  American  Time  Switch  Co., 
Cleveland,  $20,000.00.  John  E.  Kant- 
rowe,  Heuben  Shapiro,  Katherine 
Hoffman,  Thomas  Mungall,  Aaron  L. 
Richman. 

The  Kurlander  Pharmacy  Co., 
Cleveland,  Solomon  Ginsberg,  A.  C. 
Kurlander,  Morris  Friedman,  Mollie 
Friedman,  Henry  S.  Gottfried.  $10,- 
000.00. 

The  Cuyahoga  County  Electric 
Co.,  Cleveland,  $5,000.00.  Sydney  E. 
Feinberg,  Sam  Sudarone,  M.  A. 
Shapero,  Lillian  Greenfield,  F. 
Abramson. 

The  Keller  Realty  Co.,  Cleveland, 
$25,000.00.  Leo  Keller,  Jesse  .  Seid- 
man,  Joe  Weisman,  Wm.  E.  Folk',  H. 
S.  Keller. 

The  Ohio-Michigan  Sales  Co.,  To- 
ledo, $10,000.00.  J.  E.  Fanning,  J.  C. 
Phelan,  J.  F.  Phelan,  S.  F.  Fanning, 
Martha  F.  Enright. 

The  McLaran  Millinery  Co.,  $10,- 
000.00.  Daniel  T.  McLaran,  John  C. 
Rogers,  William  E.  McLaran,  Wm. 
A.  Appel,  John  D.  Scott. 

The  Mitchell-Boyd  Co.,  Youngs- 
town,  $50,000.00.  John  T.  Harring- 
ton, Chas.  F.  Smith,  Norman  A.  Em- 
ery, Donald  J.  Lynn,  T.  Lamar 
Jackson. 

The  Feder-Gregg  Shoe  Co.,  Cin- 
cinnati, $150,000.00.  Mark  E.  Feder, 
John  H.  Gregg,  Walter  J.  Feder, 
Clara  A.  M.  Stannus,  Theo.  W. 
Meader. 

The  Hise  Oil  Co.,  Logan,  $16,000.00. 
Lon  Coburn,  J.  H.  Elias,  H.  E.  White, 
Thomas   Ward,    Charles   A.    Swingle. 

The  Armco  Association,  Middle- 
town,  $60,000.00.  S.  E.  Eldridge,  S. 
R.  Rectanus,  Chas.  R.  Hughes,  R.  E. 
Layer,  F.  E.  Vigor,  Edw.  Moore,  Wm. 
F.  Maurer. 


The  Exposition  Promotion  Co., 
Cincinnati,  $10,000.00.  Andrew  H. 
Foppe,  Maurice  M.  Wolfson,  Rudolph 
Benson,  Max  M.  Schiff,  Anthony  E. 
Scheffer. 

Increases 

The  Kenton  Telephone  Co.,  Ken- 
ton, from  $175,000.00  to  $225,000.00. 

The  Cincinnati  Workingmen's  Club 
Building  &  Loan  Co.,  Cincinnati,  from 
$1,000,000.00   to   $2,000,000.00. 

The  Brockway  -  Williamson-Knott 
Co.,  Youngstown,  from  $10,000.00  to 
$100,000.00. 

The  Carbon  Products  Co.,  Lancas- 
ter, from  $50,000.00  to  $150,000.00. 

The  Marbleite  Manufacturing  Co., 
Toledo,  from  $20,000.00  to  $100,- 
000.00. 

The  Eagle  Grain  Co.,  Hoytville, 
from   $15,000.00   to  $25,000.00. 

The  Mansfield  Coca  Cola  Bottling 
Co.,  Mansfield,  from  $10,000.00  to 
$75,000.00. 

The  Wilkshire-Wilk  Co.,  Cleveland, 
from  $5,000.00  to  $25,000.00. 

The  Fries  &  Fries  Co.,  Cincinnati, 
from  $50,000.00  to  $100,000.00  Pre- 
f erred 

The  Hardy  Paint  &  Varnish  Co., 
Toledo,  from  $100,000.00  to  $250,- 
000.00. 

The  Conneaut  Mutual  Loan  &  Trust 
Co.,  Conneaut,  from  $100,000.00  to 
$125,000.00. 

The  Zagelmeyer  Cast  Stone  Block 
Co.,  Toledo,  from  $20,000.00  to  $75,- 
000.00. 

The  Bank  of  Berea  Co.,  Berea,  from 
$30,000.00  to  $60,000.00. 

The  Niles  Trust  Co.,  Niles,  from 
$125,000.00  to  $150,000.00. 

The  Rochester  Farmer  Elevator  Co., 
Rochester,  from  $15,000.00  to  $25,- 
000.00. 


The  Buckeye  Power  Co.,  Steuben- 
ville,   from    $2,250,000.00   to   $500.00. 

The  Bucyrus  Light  &  Power  Co., 
Bucyrus,  from  $250,00000  to  $500.00. 

The  Wolf  Run  Coal  Co.,  Cleveland, 
from  $250,000.00  to  $10,000.00. 

The  National  Safe  Co.,  Cleveland, 
from  $450,000.00  to  $67,500.00. 

The  Clarksburg  Light  &  Power  Co., 
Clarksburg,  from  $30,000.00  to  $10,- 
000.00. 

The  Jennings  Oil  &  Gas  Co.,  Zanes- 
ville,  from  $41,040.00  t*  $8,208.00. 

The  Meadowbrook  Land  Co.,  Cleve- 
land, from  $100,000.00  to  $500.00. 


PUBLIC  UTILITIES  COMMISSION 


No.  2300— In  the  Matter  of  the  Application  of  The  Columbus  Rail- 
way, Power  and  Light  Company  for  Leave  to  Issue  and  Sell  Cer- 
tain of  Its  Mortgage  Bonds.    Prayer  Granted. 


(Dated  May  25,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Columbus  Railway, 
Power  and  Light  Company,  (a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  asking 
the  consent  and  authority  of  this  Commission, 

(1)  To  issue  and  sell,  at  ninety  percentum  of  the  par 
value  thereof  and,  pending  such  sale,  to  pledge,  at  fifty  per- 
centum of  the  par  value  thereof  with  certain  additional  such 
bonds,  its  first  refunding  and  extension  sinking  fund,  five  per 
cent  bonds  of  the  principal  sum  of  $2, 700, COO,  in  lieu  of  the 
same  principal  airount  of  general  mortgage  six  per  cent  bonds, 
heretofore  authorized  by  this  Commission,  and 

(2)  To  encompass  such  pledge  of  said  first  refunding 
and  extension  sinking  fund  bonds,  to  issue  and  sell,  at  not  less 
than  ninety  percentum  of  the  par  value  thereof,  $3,000,000, 
principal  sum,  of  three  year,  eight  per  cent  general  mortgage 
bonds,  secured  by  a  depo3it,  as  collateral  security,  of  some  $4,- 
000,000,  principal  sum,  of  said  first  refunding  and  externum 
sinking  fund  bonds,  the  proceeds  arising  from  the  sale  thereof 
to  be  used  to  discharge  applicant's  presently  outstanding 
eighteen-months,  eight  per  cent  bond-secured  notes,  of  the 
principal  sum  of  $2,422,000,  and  applied  toward  the  purposes 
prescribed  for  the  expenditure  of  the  proceeds  arising  from 
the  sale  of  said  bonds  so  deposited  as  collateral  security  for 
said  general  mortgage  bonds. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  issue  of  applicant's  said  first  refunding  and 
extension  sinking  fund,  five  per  cent  bonds  of  the  principal 
sum  of  $2,700,000  is  reasonably  required  and  necessary  for  the. 
reorganization  and  readjustment  of  applicant's  lawful  indebt- 
edness represented  by  $2,700,000,  principal  amount,  of  gen- 
eral mortgage,  six  per  cent  bonds; 

(2)  That  the  applicant  has  outstanding  $2,422,000  of 
eighteen  months  bond  secured  notes  which  shortly  mature  and 
must,  at  the  date  of  maturity  be  paid  and  discharged ; 
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(3)  That  to  procure  the  moneys  heretofore  found  to  be 
reasonably  required  and  necessary  for  the  applicant's  lawful 
capital  purposes  when  consent  and  authority  was  granted  for 
the  issue  and  disposition  of  applicant's  said  general  mortgage, 
six  per  cent  bonds  and  for  the  discharge  of  said  eighteen  . 
months  bond  secured  notes,  the  issue  and  disposition  of  appli- 
cant's three  year,  eight  per  cent  general  mortgage  bonds  of 
the  principal  sum  of  $3,0C0,000  (secured  by  a  pledge,  as  col- 
lateral security,  of  some  $4,000,000  principal  sum,  of  appli- 
cant's said  first  refunding  and  extension  sinking  fund,  bonds) 
is  reasonably  required  and  necessary,  and 

(4)  That,  the  applicant  now  having  bonds  and  notes 
issued  and  outstanding  in  excess  of  its  issued  and  outstanding 
capital  stock,  the  issue  of  said  bonds,  more  particularly  de- 
scribed in  findings  (1)  and  (2)  in  excess  of  applicant's  issued 
and  outstanding  capital  stock,  and  the  expenditure  of  the 
proceeds  thereof  as  such  excess,  should  be  specifically  con- 
sented to,  authorized  and  approved, 

* 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  applicant's  said  First  Refunding  and  Extension  Sinking 
Fund,  five  per  cent,  mortgage  bonds  of  the  principal  sum  of  $2,700,- 
000.00  and  its  said  three  Year,  eight  per  cent.  General  Mortgage 
Bonds  of  the  principal  sum  of  $3,000,000.00,  should  be  granted. 
It  is,  therefore, 

Ordered,  That  said  The  Columbus  Railway,  Power  and  Light 
Company  be,  and  hereby  it  is  authorized  to  issue  its  First  Refund- 
ing and  extension,  sinking  fund,  five  per  cent,  mortgage  bonds  of 
the  principal  sum  of  two  million,  seven  hundred  thousand  dollars 
(52,700,000.00) ,  and  that  said  bonds  be  sold  for  the  highest  price 
obtainable  but  not  less  than  ninety  percentum  of  the  par  value 
thereof  and,  pending  such  sale,  pledged  as  collateral  security  for 
loans  which  shall  be  of  the  greatest  sums  negotiable,  but  in  no  event 
less  than  fifty  percentum  of  the  principal-  amount  of  such  bonds. 
It  is  further 

Ordered,  That  to  encompass  such  pledge  of  said  bonds  and  one 
million,  three  hundred  thousand  dollars,  ($1,300,000.00)  additional 
princ'pal  sum  of  such  bonds,  (consent  and  authority  for  the  issue 
of  which  was  granted  by  the  orders  heretofore  made  by  this  Com- 
mission in  preceeding  No.  2031,  which  orders,  and  more  particu- 
larly the  order  dated  June  twenty-eighth,  1920,  hereby  are  modified 
and  amended  accordingly)  said  The  Columbus  Railway,  Power  and 
Light  Company  be,  and  hereby  it  is  authorized  to  issue  its  general 
mortgage,  eight  per  cent,  three  year  bonds,  secured  by  a  deposit 
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as  collateral  security  of  said  $4,000,000.00,  principal  sum,  of  said 
first  refunding  and  extension,  sinking  fund,  five  per  cent,  mortgage 
bonds,  of  the  principal  sum  of  three  million  dollars  ($3,000,000.00), 
and  that  said  general  mortgage  bonds  be  sold  for  the  highest  price 
obtainable,  but  not  less  than  ninety  percentum  of  the  par  value 
thereof.    It  is  further 

Ordered,  That  any  discounts  arising  from  the  sale  of  said 
bonds,  or  any  of  them,  for  less  than  the  principal  sum  thereof  be 
amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  said  first  refunding  and  extension, 
sinking  fund  mortgage  bonds  and  said  general  mortgage  bonds  in 
excess  of  applicant's  issued  and  outstanding  capital  stock,  and  the 
expenditure  of  the  proceeds  thereof,  as  hereinafter  prescribed,  as 
such  excess,  be,  and  hereby  they  are  specifically  consented  to, 
authorized  and  approved.    It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
hereinbefore  granted,  said  The  Columbus  Railway,  Power  and  Light 
Company  shall  retire,  cancel  and  destroy  said  general  mortgage,  six 
per  cent,  bonds  of  the  principal  sum  of  $2,700,000.00,  now  out- 
standing.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  gen- 
eral mortgage,  eight  per  cent,  three  year  bonds  shall  be  devoted  to 
and  used  for  the  following  purposes,  and  no  others,  to-wit: 

(a)  The  payment  and  discharge  of  applicant's  presently 
outstanding  eighteen  months,  eight  per  cent  bond  secured 
notes  of  the  principal  sum  of  $2,423,000,  and 

(b)  The  balance  of  such  proceeds  applied  toward  the  dis- 
charge of  the  purposes  prescribed  in  the  orders  authorizing 
the  issue  and  disposition  of  said  first  refunding  and  extension 
sinking  fund  mortgage  bonds. 

It  is  further 

Ordered,  That,  forthwith  upon  the  payment  and  discharge  of 
said  presently  outstanding  bond  secured  notes,  the  same  be  can- 
celled and  destroyed.    It  is  further 

Ordered,  That  said  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  first  refunding  and  ex- 
tension mortgage  bonds  and  said  three  year,  general  mortgage 
bonds,  the  expenditure  of  the  proceeds  thereof  and  the  cancellation 
and  destruction  of  said  general  mortgage,  six  per  cent  bonds  and 
said  bond  secured  notes,  pursuant  to  the  terms  and  conditions  of 
this  order. 
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No.  2207 — In  the  Matter  of  the  Application  of  the  City  of  Delaware, 
Ohio,  for  a  Reduction  of  the  Rates  Charged  by  The  Ohio  Utilities 
Company. 


(Dated  May  18,  1921.) 

The  city  of  Delaware,  Ohio,  having  heretofore  filed  its  appli- 
cation with  this  commission  praying  for  an  order  reducing  the  then 
effective  rates  and  charges  of  The  Ohio  Utilities  Company  for  the 
furnishing  of  electrical  service  within  the  said  city  of  Delaware, 
Ohio,  which  rates  and  charges  had  been  established  in  pursuance 
of  the  contract,  by  and  between  said  parties;  and  said  The  Ohio 
Utilities  Company  having,  on  the  seventh  day  of  April,  1921,  filed  a 
new  schedule  of  rates  and  charges  for  such  service  to  become  effec- 
tive April  ninth,  1921,  such  new  rates  and  charges  being  materially 
less  than  the  rates  and  charged  in  effect  at  the  time  of  the  filing  of 
the  application  herein  and  the  hearing  thereupon,  and  it  appearing 
that  said  new  schedules,  designated  P.  U.  C.  O.  No.  7,  of  said 
respondent  carries  rates  and  charges  in  conformity  to  the  provi- 
sions of  said  contract,  by  and  between  said  parties,  it  is 

Ordered,  That  said  proceeding  be,  and  the  same  hereby  is 
dismissed. 

No.  1296— In  the  Matter  of  the  Application  of  William  J.  Oil  Cor- 
poration for  Approval  of  Transfer  of  Property.    Prayer  Granted. 


(Dated  May  25,  1921.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  exhib- 
its filed  in  connection  therewith,  and  other  documentary  evidence 
submitted,  that  the  taking  of  oral  testimony  herein  is  unnecessary) , 
this  mitter  came  on  for  consideration  upon  the  application  of  the 
William  J.  Oil  Corporation,  (a  corporation  of  Buffalo,  New  York, 
which  was,  until  the  first  day  of  August,  1920,  engaged,  among 
other  things,  in  operating  a  natural  gas  company  furnishing  ser- 
vice to  The  American  Fork  and  Hoe  Company,  of  Ashtabula,  Ohio, 
and  some  fifty-five  domestic  consumers  located  along  the  pipe  line 
extending  from  applicant's  natural  gas  development  to  the  plant 
of  The  American  Fork  and  Hoe  Company)  asking  that  the  com- 
mission now  consent  to  and  approve  the  sale,  upon  said  first  day  of 
August,  1920,  of  all  of  applicant's  property  appertaining  to  its 
natural  gas  business,  to  said  The  American  Fork  and  Hoe  Company, 
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in  which  application  joins  The  Saybrook  Mutual  Company,  (a 
mutual  corporation,  not  for  profit,  having  fifty-five  members  who 
were  formerly  consumers  and,  at  the  time  of  the  sale  of  its  physical 
properties  by  William  J.  Oil  Corporation  to  The  American  Fork  and 
Hoe  Company,  were  all  the  consumers  of  natural  gas  being  served 
by  said  William  J.  Oil  Corporation  except  The  American  Fork  and 
Hoe  Company),  for  the  purpose  of  showing  that  said  consumers 
are  now  receiving  a  satisfactory  and  efficient  service  of  natural  gas 
through  the  operations  of  said  mutual  association. 

The  commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  that  the  public  was, 
upon  said  sale  of  such  public  utility  property,  furnished  adequate 
service  for  a  reasonable  and  just  rental,  toll,  rate  or  charge  there- 
for, and  is  satisfied  that,  insofar  as  it  has  the  authority  so  to  do,  it 
should  now  consent  to  and  approve  the  sale  of  said  property.  It  is, 
therefore, 

Ordered,  That,  insofar  as  it  has  the  authority  so  to  do,  this 
commission  does  now,  and  hereby,  formally  consent  to  and  approve 
the  sale  and  conveyance,  on  or  about  the  first  day  of  August,  1920, 
of  all  its  property  appertaining  to  its  natural  gas  business  by  the 
said  William  J.  Oil  Corporation  to  said  The  American  Fork  and  Hoe 
Company.    It  is  further 

Ordered,  That  said  the  William  J.  Oil  Corporation  be,  and 
hereby  it  is  notified,  directed  and  required  to  cancel  its  schedules 
now  on  file  with  this  commission. 


No.  1501— In  the  Matter  of  the  Petition  of  The  Highland  County 
Telephone  Company,  The  Hillsboro  Telephone  Company  and 
David  N.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  Re- 
ceivers of  Central  Union  Telephone  Company  for  Such  No.  1501, 
Consent  and  Approval  of  the  Commission  as  May  Be  Necessary 
to  Permit  Them  to  Purchase  and  Sell  Certain  Telephone  Prop- 
erty and  to  Enter  Into  Contracts  with  Each  Other  That  Will  En- 
able The  Highland  County  Telephone  Company  and  Said  Receiv- 
ers to  Interchange  Toll  Business.    Prayer  Granted. 


(Dated  May  19,  1921.) 

This  day,  after  full  hearing,  this  matter  came  on  for  further 
consideration  upon  the  supplemental  application  of  The  Highland 
County  Telephone  Company,  (the  purchaser,  under  authority  of  the 
order  made  and  entered  herein  as  of  date,  May  second,  1819,  of  all 
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the  property  of  The  Hillsboro  Telephone  Company  and  the  property 
of  Central  Union  Telephone  Company  at  Hillsboro  and  the  subordi- 
nate exchanges  in  Highland  county,  Ohio) ,  asking  such  modification 
and  amendment  of  said  order  as  will  peimit  and  authorize  the  in- 
crease of  certain  of  the  rates,  charges  and  rentals  for  the  furnish- 
ing of  local  exchange  service  in  the  communities  of  Hilhboro,  Dan- 
ville, Belfast,  Rainsboro  and  Marshall;  the  objections  thereto,  the 
evidence  offered  at  said  hearing,  and  the  argument  of  counsel. 

The  Commission,  being  fully  advised  in  the  premises,  and  having 

due  regard  for, 

The  fact  that,  where  a  merger  of  competing  telephone 
properties  is  accomplished,  thf  re  will,  of  necessity,  be  a  period 
of  transition  during  which  the  service  furnished  the  public 
will  be  unsatisfactory;  and 

That  there  cannot  be  imposed  upon  the  public  either  the 
initial  capital  expense  of  the  reconstruction  or  the  abnormal 
orerating  expenses  occasioned  by  the  owners'  project  of  com- 
bining investments;  and 

That  the  Commission,  in  fixing  the  original  rates,  charges, 
tolls  and  rentals  for  a  telephone  merger  will  not  impose  upon 
the  public  the  burden  of  uneconomical  operation  and  recon- 
struction, but  does,  and  herein  has  granted  The  Highland 
County  Telephone  Company  such  rates,  charges,  tolls  and 
rentals  as,  with  ordinary  administration  of  the  proo°rty,  will 
save  the  owners  from  actual  loss  pending  the  completion  of  the 
work  of  reconstruction  and  unification,  and  the  inauguration 
of  economical  operation,  and  until  the  beneficial  results  of  the 
merger  will  accrue  to  the  owners ;  and 

That,  following  the  presentation  of  its  financial  state- 
ments herein,  said  The  Highland  County  Telephone  Comirany 
accomplished  a  reorganisation  of  its  operating  force  and  a 
readjustment  of  its  operating  expense,  with  instant  initial 
benefit  and  prospective  greater  benefit  to  its  financial  return, 
which,  however,  at  present,  cannot  be  determined  with  any 
degree  of  certainty,  and 

That,  since  there  has  not  been  presented  to  the  Commis- 
sion such  evidence  of  the  expense  of  maintaining  and  oparat- 
ing  the  property,  as  unified,  as  would  warrant  an  order  in- 
creasing the  rates  at  the  present  time, 

finds  that  said  The  Highland  County  Te^phone  Company  is  not, 
at  this  time,  entitled  to  the  relief  prayed  for.     It  is,  therefore, 

Ordered,  That  the  supplemental  applications  of  The  Highland 
County  Telephone  Company  be,  and  hereby  the  same  is  denied. 
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No.  3293— In  the.  Matter  of  the  Joint  Application  of  The  North 
Ridgeville  Telephone  Company  and  The  Elyria  Telephone  Com- 
pany for  Authority  to  Respectively  Sell  and  Purchase  Property. 
Prayer  Granted. 


(Dated  May  19,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  joint  application  of  The  North  Ridge- 
ville Telephone  Company  and  The  Elyria  Telephone  Company,  (cor- 
porations duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio) ,  asking  the  consent  to  and  approval,  by 
this  commission,  of  the  sale  by  said  first  named  applicant  and  the 
purchase  by  the  latter  of  all  the  property,  rights  and  other  assets 
of  said  The  North  Ridgeville  Telephone  Company  except  its  real 
estate. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

That  the  value  of  said  property,  rights  and'  other  assets 
for  purchase  and  sale  purposes  is  the  sum  of  $1,950,000,  and 

That  the  public  will,  upon  such  sale  and  purchase  of  said 
property,  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll  or  charge  therefor, 

and  is  satisfied  that  consent  and  authority  for  such  sale  and  pur- 
chase of  said  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  North  Ridgeville  Telephone  Company 
be,  and  hereby  it  is  authorized  to  sell  and  convey  to  The  Elyria  Tel- 
ephone Company  all  of  its  property,  rights  and  other  assets,  except 
its  real  estate,  as  said  property  is  more  fully  described  in  the 
schedule,  marked  "Exhibit  A,"  appended  to  the  application  herein, 
which  hereby  is  made  a  part  of  this  order  by  reference;  and  said 
The  Elyria  Telephone  Company  hereby  is  authorized  to  purchase 
and  acquire  said  property,  and  to  pay  therefor  the  agreed  con- 
sideration of  one  thousand,  nine  hundred  and  fifty  dollars  ($1,- 
950.00).    It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
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sent  to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
the  value  of  said  property,  rates  or  service,  or  the  consenting  to 
the  passing  of  said  agreed  consideration  be  binding  upon  this  com- 
mission in  any  future  preceeding  involving  the  matters  of  rates  or 
service. 


No.  15C3— In  the  Matter  of  the  Petition  of  The  Athens  County 
Home  Telephone  Company  of  Athens,  Ohio,  and  David  R.  Forgan, 
Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  Receivers  of  Central 
Union  Telephone  Company,  for  Such  Consent  and  Approval  of 
the  Commission  as  May  Be  Necessary  to  Permit  Them  to  Re- 
spectively Purchase  and  Sell  Certain  Telephone  Property  and  to 
Enter  Into  Contracts  with  Each  Other  that  Will  Enable  Them 
to  Interchange  Toll  Business.    Prayer  Granted. 


(Dated  May  19,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  second  supplemental  application  of  said 
The  Athens  County  Hoire  Telephone  Company,  asking  such  further 
modification  and  amendment  of  the  order,  made  and  entered  herein 
as  of  date  April  twenty-third,  1919,  and  as  amended  March  twenty- 
seventh,  1920,  in  so  far  as  it  fixed  and  prescribed  maximum  rates, 
charges  and  rentals  for  the  furnishing  of  local  exchange  service  in 
and  about  the  City  of  Athens,  Ohio,  as  will  permit  and  authorize 
it  to  increase,  to  the  extent  of  twenty-five  cents  per  month,  the 
rates,  charges  and  rentals  now  imposed  upon  subscribers  who  are 
furnished  desk  sets. 

The  Commission,  being  fully  advised  in  the  premises  and  tak- 
ing into  consideration  the  value  of  the  applicant's  property,  used 
and  useful  for  the  convfnience  of  the  public  in  the  furnishing  of 
service,  the  cost  of  furnishing  the  same,  and  the  necessary  amounts 
which  should  be  set  aside  from  income  for  depreciation  and  contin- 
gencies, finds  that  the  modified  schedule  of  rates,  charges  and  rent- 
als, so  rroposed  by  applicant,  for  the  furnishing  of  local  exchange 
telephonic  service  in  and  about  the  City  of  Athens,  Ohio,  are  not 
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unjust,  unreasonable  nor  excessive,  and  will  not  yield  a  rate  of  re- 
turn greater  than  said  The  Athens  County  Home  Telephone  Com- 
pany is  entitled  to  earn  upon  its  roperty  so  devoted  to  the  service 
of  the  public  in  said  city*.    It  is,  therefore, 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
April  twenty-third,  1919,  as  modified  upon  the  twenty-seventh  day 
of  March,  1920,  be,  and  hereby  it  is  further  modified  and  amended 
to  permit  and  authorize  said  The  Athens  County  Home  Telephone 
Company  to  establish,  effective  June  first,  1921,  and  thereafter  to 
maintain,  impose  and  collect  for  the  furnishing  of  local  exchange 
telephonic  service  in  and  about  the  City  of  Athens,  Ohio,  the  rates, 
charges  and  rentals  hereinbefore  found  and  determined  to  be  not 
excessive,  unjust  or  unreasonable,  instead  and  in  lieu  of  the  rates, 
charges  and  rentals  so  fixed  and  prescribed  by  said  order.  It  is 
further 

Ordered,  That  schedules  be  filed  accordingly. 


No.  2045 — In  the  Matter  of  the  Application  of  The  People's  Light 
and  Power  Company,  of  East  Liberty,  Ohio,  to  Issue  Bonds. 
Supplemental  Order. 


(Dated  May  26,  1921.) 

The  Commission  having  heretofore,  to-wit :  Upon  the  twenty- 
eighth  day  of  August,  1920,  by  order  duly  made  and  entered  here- 
in, consented  to  and  authorized  the  issue  and  sale,  for  not  less  than 
the  par  value  thereof,  of  $14,200.,  principal  amount,  of  ten  year, 
seven  per  cent  bonds  by  The  People's  Light  and  Power  Company 
of  East  Liberty,  Ohio,  comes  now  the  said  applicant  and  by  its  sup- 
plemental application,  this  day  filed  herein,  and  the  evidence  offered 
at  a  hearing  had  thereupon,  represents  and  shows  to  the  satisfac- 
tion of  the  Commission  that  it  has  made  due  and  diligent  effort  to 
dispose  of  said  bonds  for  the  par  value  thereof  but,  by  reason  of 
the  conditions  obtaining  in  the  financial  markets  and  surrounding 
the  sale  of  securities,  has  been  unable  so  to  do,  and  alleging  that 
seventy-five  percentum  of  the  par  value  of  said  bonds  is  the  best 
price  which  it  believes  it  can  secure  therefor,  asks  that  said  order 
be  modified  and  amended  accordingly.    It  is,  therefore, 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
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August  twenty-eighth,  1920,  be,  and  hereby  it  is  modified,  amended 
and  supplemented  in  the  following  regards  only,  viz. : 

"It  is  further 

"Ordered,  That  said  The  People's  Light  and  Power  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  bonds,  matur- 
ing in  ten  years  from  date,  bearing  interest  at  the  rate  of 
seven  percentum  per  annum,  and  in  the  denomination  of  $100 
each,  of  the  total  principal  sum  of  fourteen  thousand,  two 
hundred  dollars  ($14,300),  and  that  said  bonds  be  sold  for  the 
highest  price  obtainable,  but  not  less  than  seventy-five  (75) 
percentum  of  the  par  value  thereof.     It  is  further 

"Ordered,  That  any  discount  arising  from  a  sale  of  said 
bonds  for  less  than  the  principal  sum  thereof  be  amortized 
pursuant  to  the  rules  and  regulations  heretofore  prescribed  by 
this  Commission." 


ATTORNEY  GENERAL 


There  is  No  Authority  of  Law  for  the  Employment  or  Appointment 
of  Persons  to  Bring  Suit  for  the  Collection  of  Delinquent  Taxes 
and  the  Treasurer's  Authority  in  Such  Cases  to  Bring  Suit  Can- 
not Be  Delegated  to  Others.— Collectors,  Whose  Services  Are 
Not  Required  in  a  Legal  Capacity,  May  Be  Employed  by  the 
County  Treasurer  to  Assist  in  the  Collection  of  Delinquent  Per- 
sonal Tdxes  Under  the  Provisions  of  Section  5696,  G.  C. — It  is 
the  Duty  of  the  Prosecuting  Attorney  When  So  Requested  by 
the  County  Treasurer,  to  Render  Legal  Advice  and  Assistance  in 
the  Prosecution  of  Suits  by  Said  Treasurer  for  the  Collection  of 
Delinquent  Personal  Taxes. 


No.  2096—  (Opinion  Dated.  May  24,  1921.) 

Hon.  Roger  D.  Hay,  Prosecuting  Attorney,  Defiance,  Ohio : 

Dear  Sir — Acknowledgment  is  made  of  the  receipt  of  your  let- 
ter reading  as  follows: 

"The  treasurer  of  Defiance  county,  Ohio,  and  myself  would 
like  to  have  an  opinion  from  your  office  in  regard  to  the  follow- 
ing: 

There  is  a  large  amount  of  delinquent  personal  tax  on  the 
duplicate  of  Defiance  county,  and  we  would  like  to  have  some 
party  designated  to  bring  suit  to  collect  these  taxe3.  There 
seem  to  be  so  many  opinions  regarding  the  collection  of  the 
same  that  we  do  not  seem  to  be  able  to  determine  who  should 
collect  these  taxes, — whether  we  can  pay  some  party  desig- 
nated by  the  treasurer  or  county  auditor  or  board  of  commis- 
sioners to  collect  these  taxes. 

We  do  not  believe  it  the  duty  of  the  prosecuting  attorney 
to  collect  these  taxes  and  would  like  to  know  whether  or  not 
we  can  appoint  a  man  and  what  amount  we  can  pay  him  for 
services/' 

The  following  sections  of  the  General  Code  are  cited  as  perti- 
nent to  the  questions  contained  in  your  inquiry : 

"Sec.  5694.  Immediately  after  each  semi-annual  settle- 
ment in  August,  the  county  auditor  shall  make  a  tax-list,  and 
duplicate  thereof,  or  all  the  taxes  on  personal  propertv  remain- 
ing unpaid,  as  shown  by  the  treasurer's  books,  and  the  delin- 
quent record  as  returned  by  h?m  to  the  auditor.  Such  tax  list 
and  duplicate  shall  contain  the  name,  valuation,  and  amount 
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of  personal  property  taxes,  with  ten  per  cent  penalty  thereon, 
due  and  unpaid.  He  shall  deliver  the  duplicate  to  the  treas- 
urer on  the  fifteenth  day  of  September,  annually. 

"Sec.  5695.  The  county  treasurer  shall  forthwith  collect 
the  taxes  and  penalty  on  the  duplicate  by  any  of  the  means 
provided  by  law,  and  the  funds  so  collected  shall  be  distributed 
in  proper  proportions  to  the  appropriate  funds." 

By  the  provisions  of  the  foregoing  two  sections,  it  may  be  ob- 
served that  the  county  treasurer  is  authorized  to  collect  by  any  of 
the  means  provided  by  law,  the  delinquent  personal  taxes  as  shall  be 
upon  the  duplicate  delivered  to  him  by  the  county  auditor. 

Section  2658,  G.  C,  relates  to  the  collection  of  delinquent  per- 
sonal taxes  by  distress  by  the  county  treasurer,  and  provides  as 
follows : 

"Sec.  2658.  When  taxes  are  past  due  and  unpaid,  tho 
county  treasurer  may  distrain  sufficient  goods  and  chattels 
belonging  to  the  person  charged  with  such  taxes,  if  found 
within  the  county,  to  pay  the  taxes  so  remaining  due  and  the 
costs  that  have  accrued.  He  shall  immediately  advertise  in 
three  public  places  in  the  township  where  the  property  was 
taken  the  time  and  the  place  it  will  be  sold.  If  the  taxes  and 
costs  accrued  thereon  are  not  paid  before  the  day  appointed 
for  such  sale,  which  shall  be  not  less  than  ten  days  after  the 
taking  of  the  property,  the  treasurer  shall  sell  it  at  public 
vendue  or  so  much  thereof  as  will  pay  such  taxes  and  the 
costs." 

If  the  county  treasurer  is  unable  to  collect  by  distress  the  taxes 
assessed  to  a  person  or  corporation,  or  an  executor,  administrator, 
guardian,  receiver,  accounting  officer,  agent  or  factor,  he  shall  by 
the  provisions  of  Section  2660,  G.  C,  apply  to  the  court  of  common 
pleas  in  his  county  at  any  time  after  the  semi-annual  settlement, 
and  the  clerk  shall  cause  notice  to  be  served  upon  such  corporation, 
executor,  administrator,  guardian,  receiver,  accounting  officer, 
agent  or  factor,  requiring  him  forthwith  to  show  cause  why  he 
should  not  pay  such  taxes.  If  he  fails  to  show  sufficient  cause,  the 
court  at  the  term  to  which  such  notice  is  returnable  shall  enter  a 
rule  against  him  for  such  payment  and  the  costs  of  the  proceedings, 
which  rule  shall  have  the  same  force  and  effect  as  a  judgment  at 
law,  and  shall  be  enforced  by  attachment  or  execution  or  such  pro- 
cess as  the  court  directs. 

By  the  provisions  of  Sections  2662,  2663,  and  2664  of  the  Gen- 
eral Code,  the  county  treasurer  is  authorized  to  collect  the  delin- 
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quent  personal  taxes  of  persons  who  have  removed  from  the  county 
and  who  are  liable  for  such  taxes. 

Section  2665,  G.  C,  provides: 

"If  a  person  charged  with  a  tax  has  not  sufficient  prop- 
erty which  the  treasurer  can  find  to  distrain  to  pay  such  tax, 
but  has  moneys,  or  credits  due,  or  coming  due  him  from  any 
person  within  the  state,  known  to  the  treasurer,  or  if  such 
taxpayer  has  removed  from  the  state  or  county,  and  has  prop- 
erty, moneys,  or  credits  due,  or  coming  due  him  in  the  state, 
known  to  the  treasurer,  in  every  such  case,  the  treasurer  shall 
collect  such  tax  and  penalty  by  distress,  attachment,  or  other 
process  of  law.  He  may  make  affidavit  that  the  residence  of 
such  taxpayer  is  to  him  unknown,  or  that  he  is  not  a  resident 
of  the  county  where  such  property  is  found  or  where  such 
debtor  resides,  or  that  such  taxpayer  has  not  property  in  the 
county  sufficient  to  distrain  to  pay  such  tax.  Thereupon  an 
attachment,  with  garnishee  process,  shall  be  issued  and  such 
proceedings  had,  and  such  judgment  rendered  for  taxes,  pen- 
alty, and  costs,  as  are  lawful  in  other  cases  of  attachments. 
If  the  treasurer  serves  upon  any  person  indebted  to  such  tax- 
payer a  written  notice,  stating  the  amount  of  delinquent  tax 
and  penalty  due,  such  debtor  may,  after  the  service  of  such 
notice,  pay  such  tax  and  penalty  to  the  treasurer,  whose  re- 
ceipt therefor  shall  be  a  full  discharge  of  so  much  of  the  in- 
debtedness, as  equals  the  tax  and  penalty  so  paid.9' 

Section  5697,  G.  C.,  provides: 

"When  personal  taxes  stand  charged  against  a  person, 
and  are  not  paid  within  the  time  prescribed  by  law  for  the  pay- 
ment of  such  taxes,  the  treasurer  of  such  county,  in  addition 
to  any  other  remedy  provided  by  law  for  the  collection  of  per- 
sonal taxes,  shall  enforce  the  collection  thereof  by  a  civil  ac- 
tion in  the  name  of  such  treasurer  against  such  person  for 
the  recovery  of  such  unpaid  taxes.  It  shall  be  sufficient,  hav- 
ing made  proper  parties  to  the  suit,  for  the  treasurer  to  allege 
in  his  bill  of  particulars  or  petition  that  the  taxes  stand 
charged  upon  the  duplicate  of  the  county  against  such  person, 
that  they  are  due  and  unpaid,  and  that  such  person  is  indebted 
in  the  amount  appearing  to  be  due  on  the  duplicate,  and  the 
treasurer  need  not  set  forth  any  other  or  further  special  mat- 
ter relating  thereto.  The  tax  duplicate  shall  be  prima  facie 
evidence  on  the  trial  of  the  action,  of  the  amount  and  validity 
of  the  taxes  appearing  due  and  unpaid  thereon,  and  of  the  non- 
payment thereof,  without  setting  forth  in  his  petition  any 
order  or  further  special  matter  relating  thereto." 

Section  5698,  G.  C.,  provides: 

/'On  the  trial  of  the  action  provided  in  the  next  preceding 
section,  if  it  is  found,  that  such  person  is  indebted,  judgment 
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shall  be  rendered  in  favor  of  the  treasurer  prosecuting  the  ac- 
tion as  in  other  cases.  The  judgment  debtor  shall  not  be  en- 
titled to  the  benefit  of  the  laws  for  stay  of  execution  or  exemp- 
tion of  homestead,  or  other  property,  from  levy  or  sale  on  exe- 
cution in  the  enforcement  of  such  judgment/' 

It  is  apparent  by  the  provisions  of  the  foregoing  statutes  that 
the  county  treasurer  is  the  only  person  authorized  by  law  to  collect 
the  delinquent  personal  taxes  remaining  unpaid   upon  the    tax 

duplicate,  t  would  also  seem  to  be  clearly  indicated  that  in  event 
it  should  be  necessary  to  bring  suit  against  such  delinquent  per- 
sons for  the  collection  of  said  taxes,  the  county  treasurer  is  the 
only  person  in  who3e  name  such  action  may  be  brought. 

Manifestly,  therefore,  it  would  appear  that  there  is  no  author- 
ity of  law  permitting  the  county  treasurer  to  delegate  to  other  per- 
sons his  authority  to  bring  suit  in  such  cases.  Section  2917,  G.  C, 
also  prohibits  the  employing  of  legal  counsel  other  than  the  prose- 
cuting attorney  by  county  officials.  Thus  it  may  be  fairly  con- 
cluded that  there  is  no  authorization  of  law  for  the  appointment  of 
persons  to  bring  suit  for  the  collection  of  delinquent  personal  taxes 
as  indicated  in  the  first  part  of  your  inquiry. 

Proceeding  to  the  second  part  of  your  communication  in  which 
the  question  is  stated  as  follows, — "whether  we  can  pay  some  party 
designated  by  the  treasurer,  or  county  auditor  or  board  of  commis- 
sioners to  collect  these  taxes,"  Section  5696,  G.  C.,  is  quoted  for 
your  consideration: 

"The  county  commissioners,  at  each  September  session, 
shall  cause  the  list  of  persons  delinquent  in  the  payment  on 
personal  property  to  be  publicly  read.  If  they  deem  it  neces- 
sary, they  may  authorire  the  treasurer  to  emplov  collectors  to 
collect  such  taxes  or  part  thereof,  prescribing  the  comp?ma- 
tion  of  such  collectors  which  shall  be  paid  out  of  the  county 
treasury.  All  such  allowances  shall  be  apportioned  ratably 
by  the  county  auditor  among  all  the  funds  entitled  to  share  in 
the  distribution  of  such  taxes." 

It  may  be  observed  by  the  clearly  stated  provisions  of  the  sec- 
tion quoted,  that  the  county  commissioners  if  they  deem  it  neces- 
sary, may  authorize  the  treasurer  to  employ  collectors  to  collect 
delinquent  personal  taxes,  prescribing  at  the  same  time  the  com- 
pensation such  collectors  are  to  receive,  and  which  shall  be  paid 
out  of  the  county  treasury.  Construing  the  same  section  as  the 
one  under  consideration,  a  former  opinion  of  this  department,  the 
same  being  opinion  No.  945,  found  at  page  2030,  Vol.  Ill,  Opinions 
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of  Attorney  General,  1915,  while  not  specifically  mentioning  Sec- 
tion 5696,  G.  C,  holds  that  the  county  treasurer  cannot  employ  a 
person  to  collect  delinquent  personal  taxes.  This  opinion  is  also 
adhered  to  in  Opinion  No.  1641,  page  1588,  Opinions  of  Attorney 
General,  Vol.  II,  1918,  and  comments  upon  the  former  opinion  as 
follows : 

"It  is  my  opinion  that  Section  5696,  G.  C.,  is  broad  enough 
to  cover  the  employment  of  such  collectors,  and  the  payment 
thereof  out  of  the  county  treasury,  but  my  attention  has  been 
called  to  opinion  No.  945  found  at  page  2036,  Vol.  3,  of  the 
opinions  of  the  attorney  general  for  1915,  which  seems  to  hold 
to  the  contrary,  although  Section  5696,  G.  C.,  is  not  expressly 
mentioned  in  said  opinion  No.  945." 

While  it  is  conceded  that  attorneys  may  not  be  employed  to 
bring  suit  for  the  collection  of  delinquent  personal  taxes  or  em- 
ployed in  a  legal  capacity  to  collect  the  same  by  the  express  provi- 
sions of  Section  2917,  G.  C.,  yet  it  does  not  seem  conclusively  estab- 
lished that  "collectors"  may  not  be  employed  who  are  not  required 
to  perform  legal  services  in  such  collections.  On  the  contrary,  it 
would  seem  to  definitely  appear  by  the  provisions  of  the  section 
under  consideration  that  such  "collectors"  may  be  so  employed. 
Since  Section  5696,  G.  C,  has  never  been  repealed  and  stands  in 
full  force  and  effect,  and  by  its  express  provisions  authorizes  the 
employment  by  the  county  treasurer  of  collectors  to  assist  in  the 
collection  of  delinquent  personal  taxes,  it  is  difficult  to  understand 
the  reasoning  which  prompted  the  conclusion  drawn  in  the  former 
opinions  herein  mentioned,  in  which  it  is  held  that  such  collectors 
may  not  be  appointed. 

For  the  reasons  assigned,  therefore,  it  is  felt  that  this  depart- 
ment cannot  concur  in  the  conclusion  stated  in  said  opinions  in  so 
far  as  it  is  held  that  collectors  may  not  be  employed  by  the  provi- 
sions of  Section  5696,  G.  C,  by  the  county  treasurer  for  the  pur- 
pose of  collecting  delinquent  personal  taxes.  On  the  contrary,  the 
view  of  this  department  is  that  such  collectors  may  be  employed 
by  the  county  treasurer  to  assist  in  the  collection  of  delinquent 
personal  taxes  when  such  collectors  are  not  employed  in  a  legal 
capacity,  and  it  is  believed  that  the  opinions  mentioned  should 
be  so  modified  as  to  give  force  and  effect  to  the  provisions  of  Sec- 
tion 5696,  G.  C. 

In  connection  with  your  inquiry  as  to  the  duties  of  the  prose- 
cuting attorney  in  cases  relative  to  the  collection  of  delinquent  per- 
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sonal  taxes  by  the  county  treasurer,  Section  2917,  G.  C,  provides 
as  follows: 

"The  prosecuting  attorney  shall  be  the  legal  adviser  of  the 
county  commissioners  and  all  other  county  officers  and  county 
boards  and  any  of  them  may  require  of  him  written  opinions 
or  instructions  in  matters  connected  with  their  official  duties. 
He  shall  pnnecute  and  defend  all  suits  and  actions  which  any 
such  officer  or  board  may  direct  or  to  which  it  is  a  party,  and 
no  county  officer  may  employ  other  counsel  or  attorney  at  the 
expense  of  the  county  except  as  provided  in  section  twanty- 
four  hundred  and  twelve.  He  shall  be  the  legal  adviser  for 
all  township  officers,  and  no  such  officer  may  employ  other 
counsel  or  attorney  except  on  the  order  of  the  township  trus- 
tees duly  entered  upon  their  journal,  in  which  the  compensa- 
tion to  be  paid  for  such  legal  services  shall  be  fixed.  Such 
compensation  shall  be  paid  from  the  township  fund." 

The  duties  of  the  prosecuting  attorney  are  clearly  stated  and 
defined  by  the  provisions  of  this  section.  It  is  plainly  his  duty  to 
furnish  legal  advice  and  assistance  to  the  various  county  officers, 
when  requested  by  them  in  their  official  capacity  to  do  so.  It  is 
obviously  his  duty  to  proaecute  and  defend  all  suits  and  actions 
which  such  officers  may  direct  officially  and  which  pertain  to  the 
interest  of  the  county. 

It  would  seem  conclusive,  therefore,  that  in  suits  or  actions  in- 
stituted by  the  county  treasurer  for  the  collection  of  delinquent 
personal  taxes,  the  prosecuting  attorney,  if  necessity  requires  it, 
would  be  obliged  to  furnish  legal  advice  and  assistance  in  the 
prosecution  of  such  cases. 

In  specific  answer  therefore,  to  the  questions  contained  in  your 
communication,  it  is  the  opinion  of  this  department : 

(1)  That  there  is  no  authority  of  law  for  the  employment  or 
appointment  of  persons  to  bring  suit  for  the  collection  of  delin- 
quent personal  taxes,  and  that  the  treasurer's  authority  in  such 
cases  to  bring  suit  cannot  be  delegated  to  others. 

(2)  That  collectors,  whose  services  are  not  required  in  a  legal 
capacity,  may  be  employed  by  the  county  treasurer  to  assist  in 
the  collectfon  of  delinquent  personal  taxes  under  the  provisions 
of  Section  5696,  G.  C. 

(3)  That  it  is  the  duty  of  the  prosecuting  attorney,  when  so 
requested  by  the  county  treasurer,  to  render  legal  advice  and  as- 
sistance in  the  prosecution  of  suits  by  said  treasurer  for  the  collec- 
tion of  delinquent  personal  taxes. 
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The  Prosecuting  Attorney  of  the  County  in  Which  the  Municipality 
is  Located  is  the  Legal  Advisor  of  the  Board  of  Education  of  a 
Municipality  Which  Has  Become  a  City  by  Virtue  of  the  Proclama- 
tion of  the  Secretary  of  State,  While  That  Municipality  is  Still 
Functioning  Under  the  Village  Form  of  Government  and  Has 
Not  Yet  Elected  City  Officials. — Teachers'  Certificates  Issued  by 
County  Boards  of  School  Examiners  or  the  State  Board  of  School 
Examiners  Will  be  Sufficient  to  Carry  Teachers  Through  the 
Present  Year  and  Until  a  City  Board  of  School  Examiners  Starts 
to  Function — Such  City  Board  of  Schoool  Examiners  (7838, 
G.  C.)>  Can  be  Appointed  Only  by  the  Board  of  Education  Elected 
for  the  City  School  Distiict  in  November,  1921. 


No.  2054— (Opinion  Dated  May  9,  1921.) 

Hon.  Harry  Britton,  Prosecuting  Attorney,  Batavia,  Ohio. 

Dear  Sir:  You  have  recently  written  to  this  department  as 
f olIow3 : 

"The  commissioners  of  this  county  have  five  (5)  automo- 
bile trucks  and  three  (3)  touring  cars  U3ed  by  county  officials 
and  for  the  purpose  of  maintaining  roads.  The  commission- 
ers heretofore  have  been  spending  a  great  sum  of  money  to 
various  garages  in  thi3  county  for  repair  and  upkeep  on  these 
automobiles.  At  the  last  meeting  of  the  commis3ioners  they 
decided  to  rent  a  building  and  hire  one  man  on  a  straight 
salary  to  take  care  of  all  motor  vehicle3  owned,  operated  and 
used  by  county  officials.  This  will  save  the  county  money, 
and  after  due  consideration  the  commissioners  have  decided 
this  would  be  the  best  plan.  I  adviied  the  commis3ioners  as 
pro-ecuting  attorney  that  the  proposition  as  made  by  them 
would  be  very  pood  because  of  the  fact  that  it  will  save  the 
county  several  hundred  dollars  each  month.  But  before  com- 
pleting their  arrangements  the  commissioners  would  like  to 
have  a  ruling  from  the  Attorney  General  on  the  following 
question : 

Can  county  commissioners  rent  a  building,  and  employ 
one  mechanic  to  tave  care  of  and  keep  in  running  order  all 
county  vehicles  in  their  possession?" 

Since  you  make  reference  both  to  automobile  trucks  and  tour- 
ing cars,  and  to  use  in  maintaining  roads  and  by  county  officials, 
it  is  to  be  inferred  that  your  county  has  acquired  the  trucks  for 
highway  maintenance  purposes  and  has  acquired  the  touring  cars 
by  virtue  of  Sections  2412-1  and  2412,  G.  G.,  (for  county  commis- 
sioners and  county  sheriff)  and  Section  7200,  G.  C.,  (for  county 
surveyor) . 
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Taking  up  your  inquiry,  first,  as  applied  to  the  trucks  upon 
the  assumption  that  they  were  acquired  for  use  in  maintaining  high- 
ways. 

Sections  7198  and  7200,  G.  C,  read  respectively: 

"Sec.  7198:  The  county  surveyor  may  when  authorized 
by  the  county  commissioners  employ  such  laborers  and  teams, 
lease  such  implements  and  tools  and  purchase  such  material 
as  may  be  necessary  in  the  construction,  reconstruction,  im- 
provement, maintenance  or  repair  of  roads,  bridges  and  cul- 
verts by  force  account." 

"Sec.  7200:  The  county  commissioners  may  purchase 
such  machinery,  tools  or  other  equipment  for  the  construc- 
tion, improvement,  maintenance  or  repair  of  the  highway, 
bridges  and  culverts  under  their  jurisdiction  as  they  may 
deem  necessary,  which  shall  be  paid  for  out  of  the  road 
funds  of  the  county.  The  county  commissioners  may  also  at 
their  discretion  purchase,  hire  or  lease  automobiles,  motor- 
cycles or  other  conveyances  and  maintain  the  same  for  the 
use  of  the  county  surveyor  and  his  assistants  when  on  official 
business.  All  such  machinery,  tools,  equipment  and  convey- 
ances belonging  to  the  county  shall  be  under  the  care  and 
custody  of  the  county  surveyor.  All  such  machinery*  tools, 
equipment  and  conveyances  owned  by  the  county  shall  be 
plainly  and  conspicuously  marked  as  the  property  of  the 
county.  The  county  surveyor  shall  annually  on  the  fifteenth 
day  of  November  make,  or  cause  to  be  made,  a  written  inven- 
tory of  all  such  machinery,  tools,  equipment  and  conveyances 
indicating  each  article  and  stating  the  value  thereof  and  the 
estimated  cost  of  all  necessary  repairs  thereto  and  deliver 
the  same  to  the  county  commissioners,  who  shall  cause  the 
same  to  be  placed  on  file.  At  the  same  time  he  shall  file  with 
the  county  commissioners  his  written  recommendations  as  to 
what  machinery,  tools,  equipment  and  conveyances  should  be 
purchased  for  the  use  of  the  county  during  the  ensuing  year 
and  the  probable  cost  thereof.  The  county  commissioners 
shall  provide  suitable  places  for  housing  and  storing  machin- 
ery, tools,  equipment  and  conveyances  owned  by  the  county." 

In  an  opinion  of  this  department  dated  September  30,  1920, 
(Op.  Atty.  Genl.,  1920,  p.  1020),  it  was  held  that  said  Section  7200, 
by  necessary  implication,  confers  on  county  commissioners  auth- 
ority to  purchase  a  site,  with  building,  for  the  purpose  of  housing 
and  storing  the  road  machinery,  tools,  equipment  and  conveyances 
owned  by  the  county.  Similarly,  if  your  commissioners  deem  the 
renting  of  a  building  to  be  the  manner  best  suited  in  the  interest 
of  the  public  for  carrying  out  the  mandate  of  Section  7200,  G.  C, 
as  to  providing  suitable  places  for  housing  and  storing  road  machin- 
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ery,  it  is  believed  that  in  the  light  of  the  broad  terms  of  the  last 
sentence  of  Section  7230,  they  have  ample  power  to  proceed  accord- 
ingly. Of  course,  Sections  5660  and  5661,  G.  C,  should  be  kept  in 
mind  in  the  matter  of  first  appropriating  and  certifying  neces3ary 
funds. 

So  far  as  concerns  the  employment  of  a  mechanic  to  care  for 
and  keep  in  running  order  the  machinery,  tools,  equipment  and 
conveyances  owned  by  the  county  for  use  in  road  maintenance 
work,  it  is  believed  that  your  county  commissioners  are  empowered 
in  their  discretion  to  authorize  the  county  surveyor  to  .arrange 
for  such  an  employe.  It  will  have  been  noted  that  by  the  terms 
of  Section  7200,  the  road  machinery  of  the  county  "shall  be  under 
the  care  and  custody"  of  the  county  surveyor;  which  provision, 
read  in  connection  with  Section  7198,  clearly  indicates  that  the 
county  surveyor  is  the  proper  officer  to  have  charge  of  the  actual 
employment  and  superintendence  of  the  mechanic,  since  the  work  of 
such  mechanic  would  be  within  the  purview  of  Section  7198 — that 
is  to  say,  that  the  keeping  of  the  road  machinery  in  repair  is  a 
necessary  incident  of  maintaining  roads.  If  the  county  commission- 
ers grant  the  necessary  authority  to  the  county  surveyor,  the  latter, 
if  he  makes  us  of  such  authority,  will  bear  in  mind  the  provisions 
of  Section  486-1,  G.  C,  (civil  service  law). 

If  your  county  commissioners  proceed  on  the  plan  of  renting 
a  building  and  authorizing  the  surveyor  to  employ  a  mechanic  for 
the  purpose  of  keeping  in  repair  the  county's  road  machinery,  the 
question  then  arises  whether  automobiles  purchased  under  author- 
ity of  Sections  2412-1,  et  seq.,  and  7200,  G.  C.,  may  be  housed  and 
stored  in  such  building  and  kept  in  repair  by  such  mechanic.  Sec- 
tiom  2412-1  and  2412-2  do  not  employ  the  term  "repair"  but  they 
contain  the  sentence: 

"When  vehicles  are  so  purchased  by  the  county  commis- 
sioners, they  may  purchase  such  supplies  as  may  be  neces- 
sary." 

The  sentence  in  Section  7200,  G.  C. : 

"All  such  machinery,  toote,  equipment  and  conveyances 
belonging  to  the  county  shall  be  under  the  care  and  custody 
of  the  county  surveyor," 

includes  automobiles  purchased  for  the  use  of  the  county  surveyor 

and  his  assistants  "when  on  official  business,"  as  well  as  road 

machinery. 

Since  none  of  the  sections  in  question  specifically  mention  re- 
pairs or  point  out  the  fund  from  which  repairs  are  to  be  paid  for, 
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and  since  they  do  not  make  mention  of  the  fund  to  be  resorted 
to  in  purchasing  or  renting  a  building  for  the  housing  and  stor- 
ing of  automobiles,  the  solution  of  the  question  now  under  con- 
sideration would  seem  to  turn  an  the  matter  of  whether  a  con- 
flict as  between  funds  will  result  from  attempting  to  follow  the 
plan  proposed  by  your  commissioners.  It  is  to  be  borne  in  mind 
that  at  all  events  the  county  must  keep  up  repairs  both  to  its 
road  machinery  and  to  the  automobiles  it  has  acquired  for  use  by 
the  sheriff,  commissioners  and  surveyor;  so  that  if  no  conflict 
in  funds  results,  there  would  seem  to  be  no  reason  for  saying  that 
the  automobiles  last  mentioned  should  not  be  housed  and  repaired 
in  connection  with  the  road  machinery. 

In  the  previous  opinion  of  September  30,  1920,  above  men- 
tioned, it  was  held  that  for  the  purchase  of  a  site  and  building 
for  housing  and  storing  road  machinery  and  conveyance,  the  com- 
missioners might  appropriate  from  the  county  general  fund,  though 
it  was  suggested  that  resort  be  had  in  the  first  instance  to  un- 
appropriated moneys,  if  any,  in  the  public  building  fund.  Since 
the  plan  you  speak  of,  however,  is  that  of  renting,  rather  than 
purchasing,  a  building — in  other  words,  a  current  expense  rather 
than  a  permanent  investment — the  proper  fund  to  be  resorted  to 
in  the  first  instance  is  the  county  general  fund  and  not  the  pub- 
lic building  fund.  Hence,  it  would  be  entirely  proper  to  house 
and  store  both  the  county's  road  trucks  and  its  automobiles  pur- 
chased for  sheriff,  commissioners,  and  surveyor,  in  the  same  rented 
building;  since  the  housing  and  storage  of  the  automobiles  is  pay- 
able from  the  same  fund  as  that  of  the  trucks. 

So  far  as  concerns  payment  of  the  compensation  of  the 
mechanic,  it  is  to  be  said  that  his  services  in  repairing  trucks 
should  be  paid  from  the  road  maintenance  fund.  It  is  equally 
plain,  on  the  other  hand,  that  compensation  for  his  services  in 
repairing  the  county's  automobiles  used  by  the  sheriff  and  com- 
missioners should  be  paid  from  the  county  general  fund;  and  this 
is  true  also  of  the  county's  automobiles  used  by  the  surveyor  and 
his  assistants,  since  such  use  is  not  confined  to  road  work,  but 
applies  to  the  general  "official  business"  of  the  surveyor's  office. 
From  a  practical  standpoint  no  difficulty  is  to  be  perceived  in 
making  an  adjustment  as  between  the  two  funds — that  is  to  say, 
so  much  of  the  mechanic's  compensation  as  is  attributable  to 
services  on  the  trucks  will  be  paid  out  of  the  road  maintenance 
fund,  and  the  remainder  out  of  the  county  general  fund.  The 
same  principle  would  apply  to  repair  parts  purchased. 
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SYLLABUS 

16638— Milliard  F.  Roebling  v.  The 
City  of  Cincinnati  et  al.  Error  to  the 
Court  of  Appeals  of  Hamilton  county. 

HOUGH,  J. 

1.  The  term  "drain,"  as  used  in 
Section  3812,  General  Code,  is  not 
synonymous  or  interchangeable  with 
the  term  "sewer,"  as  used  in  the  same 
section.  Each  has  a  common,  ordi- 
narily accepted  meaning  of  its  own, 
and  legislation  by  the  council  of  a 
municipal  corporation  for  the  im- 
provement of  a  street  by  paving,  and 
providing  for  the  construction  of  the 
necessary  drains  as  an  incident  there- 
to, is  not  broad  or  comprehensive 
enough  to  clothe  the  city  with  juris- 
diction to  construct  a  sanitary  sewer 
thereunder. 

2.  A  petition  presented  to  the  coun- 
cil of  a  municipality  by  the  required 
number  of  property  owners,  under 
Section  ?8?6,  General  Code,  may  ef- 
fect a  waiver  of  the  limitations  of 
amounts  that  may  be  assessed  against 
their  properties  provided  by  other 
sections  of  the  General  Code,  depend- 
ing on  a  construction  of  the  subject 
raster  of  the  petition  itself;  and  in 
determining  this  the  language  used 
must  be  strictly  construed  against  the 
municipality  and  in  favor  of  the  peti- 
tioners 

3.  Where  a  petition  is  presented  to 
council,  and  the  signers  thereto  rep- 
resent the  reauired  amount  of  prop- 
erty under  Section  3836,  General 
Code,  and  the  council  acts  favorably 
uoon  the  petition  ,and  subsequent 
thereto  a  second  petition  is  presented, 
which  similarly  has  the  required 
amount  of  property  renresented.  in 
which  it  is  requested  that  the  street 
in  nuesticn  be  paved  "the  sa*re  as  the 
ordinance  is  now  introduced  in  coun- 
cil," the  ordinance  will  be  read  into 
the  second  petition,  in  construing  it. 
and  t>>e  two  petitions,  in  determining 
the  rights  of  parties  signing  both, 
will  be  construed  together. 

4.  Where  parties  have  signed  two 
petitions  for  the  improvement  of  a 
street,  the  latter  referring  to  an  ordi- 


nance "introduced  in  council"  and  re- 
questing the  street  to  be  paved  pursu- 
ant to  the  terms  thereof,  and  it  ap- 
pearing that  the  ordinance  or  reso- 
lution of  necessity  was  later  passed 
and  the  street  and  the  necessary  inci- 
dents thereto  constructed  thereunder, 
and  that  the  ordinance  or  resolution 
of  necessity  set  out  the  general  na- 
ture of  the  improvement,  the  method 
of  assessment,  he  mode  of  payment, 
the  number  of  installments  in  which 
assessments  are  payable,  and  the  pro- 
portion of  assessments  chargeable  to 
the  municipality  and  against  abutting 
property,  the  signing  of  the  petitions 
constitutes  a  waivre,  and  the  assess- 
ments against  property  thus  affected 
will  not  be  enjoined. 

Judgrrent  modified  and  affirmed  as 
modified. 

Marshall,    C.    J.,    Johnson,   Wana- 
maker  and  Jones,  JJ.,  concur. 


MOTION  DOCKET 

16159— State,  ex  rel.  Calvan  C.  Rut- 
ledge,  v.  State  Medical  Board  of  Ohio. 
Motion  by  defendant  to  make  amend- 
ed petition  definite  and  certain  in 
cause  No.  16159  on  the  general 
docket.    Sustained. 

16884— The  Page  Dairy  Co.  v. 
Frederick  H.  Affield.  Motion  by  de- 
fendant to  dismiss  petition  in  error 
in  cause  No.  16884  on  the  general 
docket.    Overruled. 

16926— -Arlo  A.  Taylor  v.  Flower 
Deaconess  Home  and  Hospital.  Mo- 
tion by  plaintiff  to  dispense  with 
printing  exhibits  in  cause  No.  16926 
on  the  general  docket.    Sustained. 

16949— Persida  A.  Marshall  v. 
Adda  A.  Hecfeerman.  Motion  by  plain- 
tiff to  advance  cause  No.  16949  on 
the  general  docket.    Overruled. 

1698&— Amanda  L.  Corlett  v.  The 
Reaugh  Construction  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

17027 — James  M.  Hamilton  v. 
Llewellyn  L.  Aller.  Motion  for  an 
order  directing  the  Court  of  Appeals 
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of  Marion  county  to  certify  its  rec- 
ord.    Overruled. 

17029 — Angela  Serra  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Aopeals 
of  Cuyahoga  county.    Overruled. 

17032— State  of  Ohio  v.  James 
Mossbarger.  Motion  for  leave  to  file 
petition  in  error  to  the  Court  of  Ap- 
peals of  Pickaway  county.  Over- 
ruled. 

17033— Margaret  L.  James  v.  Wil- 
liam B.  Crim  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
.of  Chair  paign  county  to  certify  its 
record.     Overruled. 

17036— State  of  Ohio  v.  Edward 
Driscoll.  Motion  for  leave  to  fill  pe- 
tition in  error  to  the  Court  of  Ap- 
peals of  Crawford  county.    Sustained. 

17040— Ellen  A.  Wells  vs.  David  E. 
Spencer.  Motion  for  an  order  drect- 
ing  the  Court  of  Appeals  of  Ashland 
county  to  certify  its  record.  Over- 
ruled. 

17041— George  W.  Smith,  Ad^r.,  v. 
The  Cincinnati  Traction  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Hamilton  county  to  cer- 
tify its  record.     Overruled. 

17043 — Ben  jaw  in  Dillinger  v.  Local 
170  of  International  Union  of  M'll, 
Mine  &  Smelter  Workers  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Jackson  county  to  cer- 
tify its  record.     Overruled. 

17050 — Cleo  C.  Brown  v.  Lucy 
King.  Motion  for  an  ord^r  directing 
the  Court  of  Appeals  of  Marie  n  coun- 
ty to  certify  its  record.    Overruled. 

16924— State,  ex  rel.  Price.  Attor- 
ney Gen°ral,  v.  The  Pennsylvania  Co. 
et  al.  Demurrer  by  plaintiff  to  sec- 
ond and  third  defenses  of  the  answer 
in  cause  No.  16924  on  the  general 
docket.  Demurrer  to  second  defense 
overruled.  Demurrer  to  third  de- 
fense sustained. 

17017 — Board  of  Education  of 
Zaleski  School  District  et  al.  v.  A.  A. 
Boal.     Motion  for  an  order  directing 


the  Court  of  Appeals  of  Vinton  county 
to   certify   its   record.     Sustained. 

17028— Rhea  Mendham  v.  The 
Johnson-Shelton  Co.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Montgomery  county  to  certify  its 
record.     Overruled. 

17037— Nettie  Poe  Ketcham  v. 
Frank  F.  Miller  et  al.  Motion  by 
plaintiff  to  dispense  with  printing  cer- 
tain exhibits  in  cause  No.  17037  on 
the   general   docket.     Allowed. 

17046— W.  M.  Fisher  v.  State  of 
Ohio.  -Motion  for  an  order  directing 
the  Court  cf  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Over- 
ruled. 

17047— The  Buckeye  Coal  &  Rail- 
way Co.  et  al.  v.  The  Central  Urnon 
Trust  Co.  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Perry  county  to  certify  its  record. 
Overruled. 

17048 — Joseph  Zajachuck  v.  The 
Willard  Storage  Battery  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  county  to  cer- 
tify its  record.     Overruled. 

17048— Joseph  Zajachuck  v/  The 
Willard  Storage  Battery  Co.  Motion 
by  defendant  to  dismiss  petition  in 
error  in  cause  No.  17048  on  the  gen- 
eral docket.     Overruled. 


GENERAL  DOCKET 

16638— Millard  F.  Roebling  v.  City 
of  Cincinnati.  Hamilton.  Judgment 
modified  and  affirmed  as  modified. 

15673— Ashtabula  Gas  Co.  v.  Pub- 
lic Utilities  Commission  et  al.  Public 
Utilities  Commission.  On  rehearing; 
order  modified. 

16493— Eiril  Pohl  v.  The  State  of 
Ohio.  Cuyahoga.     Judgment  affirmed. 

16493— H.  H.  Bohning  v.  The  State 
of  Ohio.  Cuyahoga.  Judgment  af- 
firmed. 

16714— Anna  V.  Kelley  et  al.  v. 
Sarah  J.  Armstrong  et  al.  Hamilton. 
Judgment  reversed. 
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NEW  INCORPORATIONS 

The  Mutual  Live  Stock  Feeding:  Co., 
Columbus,  150,000.00.  Theo.  A.  Bur- 
nett, Chas.  F.  Wenforf,  Francis  M. 
Doyle,  Edward  C.  O'Deil,  John  L. 
Snypp. 

The  F-R-X  Extinguisher  Cb., 
Cleveland,  $10,00.00.  Sol  Bloomfield, 
H.  H.  Krause,  John  W.  Huntoon,  C. 
S.  Meigs,  J.  L.  Vaughan. 

Columbia  Drug  Co.,  Columbus, 
$500.  George  D.  Barok,  Edward 
Schmid,  Eugene  A.  McCann,  C.  M. 
Addison,  Alice  Willcox. 

The  Gem  Coal  Co.,  Columbus,  $10,- 
000.  W.  E.  Evans,  V.  G.  Miller,  L. 
E.  Aumiller,  Mrs.  Cora  Miller,  Gladys 
M.  Aumiller. 

The  Columbus  Soda  Water  Co., 
Columbus,  $3600.  Herman  Sonkin, 
Max  Tenenbaum,  Jake  Rosin,  A.  M. 
Kirchner,  A.  C.  Wittenmeier. 

The  R.  F.  Johnston  Realty  Co., 
Cincinnati,  $100,000.  R.  Fee  John- 
ston, R.  L.  Johnston,  Lewis  P.  John- 
ston, Herman  A.  Bayless,  George 
Johnston. 

The  Pioneer  Mortgage  Co.,  Cleve- 
land, $100,000.  Samuel  Doerfler,  F. 
W.  Steinen,  S.  S.  Sanders,  C.  A. 
Byrne,  Irwin  Geiger. 

The  Elk  Grain  &  Hay  Co.,  Colum- 
bus, $10,000.  M.  E.  Cunningham, 
Elizabeth  Cunningham,  Johanna  H. 
Noble,  Otho  Noble,  R.  M.  Lucas. 

The  Williams  Cup  Co.,  Middleport, 
$50,000.  C.  P.  Williams,  C.  H.  Wil- 
liams, D.  W.  Hennessy,  C.  E.  Gillilan, 
A.  P.  Miller. 

The  Ohio  Metal  Stamping  &  Manu- 
facturing Co.,  Akron,  $5,000.  R.  B. 
Spake.  G.  L.  Johnson,  Robert  Guin- 
ther,  Etta  Hamlen,  Regina  Brannan. 

The  U.  S.  Biturren  Co.,  Upper  San- 
dusky, $6,000.  William  E.  Martin, 
Nellye  E.  Martin,  William  M.  White- 
law,  William  W.  Platzer,  Edw.  Diner. 

The  Imperial  Mortgage  Discount 
Co.,  Columbus,  $500.  Robert  C.  By- 
ers,  H.  L.  Taylor,  Charles  M.  Mac- 
Donald,  M.  P.  Schambs,  L.  W.  Car- 
gill. 

The  Lorain  Grocers'  Bread  Co., 
Lorain,  $500.  Frank  Ayres,  Henry 
G.  F.  Bailey,  S.  T.  McFollard,  M.  P. 
Widdershiem,  T.  W.  Tomaschewski. 


The  Buckeye  Novelty  Manufactur- 
ing Co.,  Cleveland,  $500.  B.  L.  Far- 
mer, F.  B.  Fults,  K.  Wilgus,  G.  E. 
Senkbeil,  W.  B.  Lutton. 

The  United  States  Truss  Co.,  Cin- 
cinnati, $10,000.  John  Cantzler,  John 
A.  Cantzler,  J.  B.  Hersperger,  Chas. 
Dickhoff,  L.  A.  Fritsch. 

The  Producers'  Oil  &  Gas  Co., 
Sandusky,  $125,000.  Lee  A.  Watson, 
W.  L.  Casady,  Pierre  L.  Rieger,  Ed- 
gar H.  Horne,  Phil  T.  Beer. 

The  Oak  Field  Oil  &  Gas  Co.,  War- 
ren, $25,000.  C.  C.  Shafer,  Frank 
Strubbe.  H.  E.  Hunker,  George  H. 
Clark,  A.  Merriman. 

The  Modern  Display  Basket  Co., 
Cleveland,  $500.  Morris  GoMfarb, 
Albert.  Goldfarb,  Chester  .Ward,  Syd- 
ney Goldfarb,  Louis  Goldfarb. 

The  Paint-Craft  Co.,  Cleveland, 
$25,000.  Roy  J.  Jeffries,  Frederick 
L.  Hole,  Alfred  R.  Slatmyer,  Fred 
Roschener,   Martin   Kossin. 

The  Grand  Drug  Co.,  Cleveland, 
$10,000.  Michael  D.  Castrigano,  B. 
H.  Schwartz,  Bernard  J.  Srr.olin,  J. 
Goldman,  James  J.  Viviano. 

The  Allen  Paper  &  Twine  Co., 
Lima,  $30,000.  Harry  Weixelbaum, 
A.  Weixelbaum,  H.  L  Bland,  John 
W.  Roby,  Walter  S.  Jackson. 

The  Frederick  Toaster  Co.,  $20,000. 
W.  O.  Joslin,  John  J.  Schwartz,  Wal- 
ter Sennet,  Charles  Banta,  Fred  S. 
Joslin. 

The  Paragon  Development  Co.,  To- 
ledo, $10,000.  C.  A.  Ulsh,  W.  C.  Carr, 
F.  R.  Sheller,  Ira  C.  Taber,  John  E. 
Danniells. 

The  Oloo  Manufacturing  Co.,  Co- 
lumbus, $150,000.  Robert  C.  Byers, 
H.  L.  Taylor,  Charles  M.  MacDonald, 
L.  W.  Cargill,  M.  P.  Schambs. 

The  Toledo  Mattress  Co.,  Toledo, 
$50,000.  Sigmond  Sanger,  C.  F.  Ed- 
wards, Leo  B.  Starritt,  M.  Siglow,  A. 
D.  MacMillan. 

The  Dial-Ogden  Manufacturing  Co., 
Columbus,  $25,000.  George  H.  Dial, 
A.  Clarence  Ogden.  Jay  H.  Hunt,  M. 
M.  Recob,  W.  S.   Pealer. 

The  Dorr  Street  Recreation  Co., 
Toledo,  $15,000.  Martin  D.  Scouten, 
M.  Vale  Scouten,  Carl  W.  Hatker, 
Frank  E.  Stanton,  Brooks  M.  Frybar- 
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The  Fostoria  Buick  Co.,  Fo:/;oria, 
$50,000.00.  Rollo  F.  Kemp,  John 
Dicken,  G.  L.  Emerine,  Vernon  H. 
Michcner,  Chas.  A.  Guernsey. 

The  Geometric  Appliance  Co., 
Cleveland,  from  $15,000.00  to  $40,- 
000.00. 

Tne  Gratis  State  Bank  Co.,  Gratis, 
$25,000.00.  N.  G.  Kimmel.  Pearl 
Smith,  Ira  Fudge,  F.  H.  Williams,  J. 
W.  Glaze,  J.  E.  Butt. 

The  Twin  Valley  Bank  Co.,  West 
Alexandria,  $25,000.00.  Herman 
Voge,  Frank  Gazcll,  Henry  Busch, 
Lewis  P.  Miller,  W.  F.  Rinck,  L.  M. 
Derby. 

•  The  Sante  Fe  Salt  Co.,  Pomeroy, 
$2,000  000.00.  P.  L.  Clifton,  John  B. 
Downing,  C.  M.  Karr,  D.  S.  Hartinger, 
John  McQuigg. 

The  Canton  Bed  Spring  Co.,  Can- 
ton, $25,000.00.  M.  E.  Margolies,  J. 
M.  Mar^olieS,  H.  Blair,  D.  McDonald, 
F.  B.  Melchior. 

The  Lancaster  Machine  &  Auto 
Repair  Co.,  Lancaster,  $8  000  00. 
Pari  Herbert,  H<»nry  Herbert,  Joseph 
Welsh,  James  Walter,  George  W. 
Vorys. 

The  Brown  Bros.  Coil  Co.,  Cleve- 
land. $160,000.00.  A.  F.  Counts,  Wm. 
A.  Brown,  F.  P.  Kneen,  E.  C.  Brown, 
S.  M.  Berg. 

The  T.  M.  Schupp  Plumbing  Co., 
Lakewood,  $10  000.00.  Sam  B.  Fitz- 
simmons,  T.  M.  Schuop,  Hazel  Fitz- 
simmons,  Loretta  Lillis,  H.  W.  Ew- 
ing. 

The  Wi^mels-CMallev  Co.,  West 
Park,  $10,000.00.  C.  H.  Wiemels, 
Rose  Wiemels,  W.  J.  O'Malley,  J.  J. 
Hayes,  Mary  O'Malley. 

The  National  Body  &  Fender  Re- 
pair Co.  Cleveland,  $7,500  00.  L.  L. 
Skeel,  W.  J.  Haviland,  C.  Brown,  A. 
Weisman,  J.  M.  Andrus. 

The  Fleischer  BirHing  Co.,  Cleve- 
land, $1,000.00.  Clay^n  C.  Tounes, 
Perrv  L.  Graham,  A.  W.  Thomas,  N. 
E.  Moritz,  F.  H.  Sellberg. 

The  Mystic  Garment  Co.,  Cincin- 
nati, $50,000.00.  A.  W.  Pol-^kv,  Leon 
Liebschu+z,  P.  Polasky,  Walter  C. 
Taylor,  Frank  E.  Wood. 

The  Or^ard  Fill  Hat?hey  Co.,  Ak- 
ron, $50,000.  Harry  Botzum,  C.  S. 
W.  Rw««+. 

The  Miller  KeHon  Stutfn*  Co.,  Co- 
lumbus, $1,500.  Marv  B.  Miller,  J.  E. 
Fr»+l*r,  Louise  W.  Kelton,  Grace  B. 
Kelton,  Feme  Carter. 


The  Blue  Ribbon  Stock  Food  Co., 
Delaware,  130,000.00.  J.  S.  Crickard, 
J.  F.  Wiggms,  Al.  G.  Ford,  F.  I. 
Burkhard,  William   D.  Colvin. 

The  Modern  Cloak  Co.,  Cleveland, 
$10,000.  H.  E.  Eisler,  I.  Gogolick,  H. 
M.  Wikisal,  G.  A.  Sweet,  M.  G.  Sloss. 

Increases 

The  Elmwood  Realty  Co.,  Woos- 
ter,  frcm  $25,000  to  $50,000. 

The  Brandt  Co.,  Cleveland,  from 
$500,000  to  $750,000. 

The  Ohio  Central  Oil  &  Gas  Co., 
Massillon,  from  $104,758  to  $300,000. 

Dayton  Producers'  Milk  Co.,  Day- 
ton, from  $20,000  to  $30,000. 

The  Chemical  Utilities  Co.,  Cincin- 
nati, from  $5,000  to  $25,000. 

The  Summit  Coal  &  Mining  Co., 
Canton,  from  $50,000  to  $100,030. 

The  W.  D.  Coulter  Co.,  Lakewood, 
from  $10X00  to  $25,000. 

The  Citizens  Banking  &  Trust  Co., 
Conneaut,  from  $100,000  to  $125,000. 

The  McConnelsville-Malta  Electric 
Co.,  McConnelsville,  from  $30,000  to 
$50,000. 

The  Davis-Lewis  Coal  Co.,  Shau- 
nee,  fro      $10,000  to  $30,000. 

The  Inland  Coal  &  Dock  Co.,  Cleve- 
land, from  6.000  shares  no  par  value 
to  7,000  shares  no  par  value,  common 
stock. 

The  Fourth  Ward  Building  &  Loan 
Co.,  Cincinnati,  from  $540,000  to  $1,- 
000,000. 

The  Henke  Roush  Co.,  Cincinnati, 
from  $20,000  to  $30,000. 

The  Cleveland- Akron  Bag  Co., 
Cleveland,  from  $5,000,000  to  $6,000,- 
000. 

The  E.  M.  Hulse  Co.,  Columbus, 
from  $15,000  to  $300,000. 

Decreases 

The  Lima  Drill  Press  Co.,  Lima, 
from  $50,000  to  $10,000. 

The  Ohio  Optical  Co.,  Columbus, 
from  $65,000  to  $322. 

The  Pan  American  Coal  Co.,  New- 
ark, from  $170,000  to  $10,200. 

The  Grace-Lynn  Co.,  from  $100,000 
to  $1,000. 

The  Tacoma  Realty  Co.,  Dayton, 
from  $40,000  to  $5,000. 

The  Mia^i  Apartments  Co.,  Day- 
ton, from  $80,000  to  $5,000. 

The  Central  Engineering  Co.,  Day- 
ton, from  $500,000  to  $100,000. 

The  Daniel  Boone  Coal  Co.,  Colum- 
bus, from  $575,000  to  $100,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2077— In  the  Matter  of  the  Petition  of  The  Springfield-Xenia 
Telephone  Company  and  Central  Union  Telephone  Company  for 
Such  Consent  and  Approval  as  May  be  Necessary  to  Permit  Them 
to  Respectively  Sell  and  Purchase  Certain  Telephone  Property. 


(Dated  May  31,  1921.) 

This  matter  coming  on  this  day  for  further  consideration  upon 
the  joint  application  of  The  Springfield-Xenia  Telephone  Company 
and  Central  Union  Telephone  Company,  (now  The  Ohio  Bell  Tele- 
phone Company) ,  asking  the  consent  to  and  approval  by  this  com- 
mission of  the  sale  by  said  The  Springfield-Xenia  Telephone  Com- 
pany and  the  purchase  and  acquisition  by  said  The  Ohio  Bell  Tele- 
phone Company  of  all  the  property  and  assets  of  said  The  Spring- 
field-Xenia Telephone  Company; 

And  the  commission,  coming  now  to  value  the  property  of  said 
applicants,  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  telephonic  service  in  and  about  the  cities  and  villages 
of  Springfield,  Xenia,  Bowersville,  Christiansburg,  Clifton,  Donnels- 
ville,  Enon,  Jamestown,  Northampton,  New  Castle,  Pitchin,  Spring 
Valley,  Tremont  City  and  Yellow  Springs,  Ohio,  after  considering 
the  inventories  of  their  said  properties  filed  herein  by  said  appli- 
cants, the  evidence  and  exhibits,  and  having  completed  an  inventory 
and  valuation  of  said  property,  and  being  fully  advised  in  the 
premises, 

The  commission  finds  and  ascertains  the  value  of  the  several 
classes  and  kinds  of  property  of  said  The  Springfield-Xenia  Tele- 
phone Company  and,  except  toll  property,  of  The  Ohio  Bell  Tele- 
phone Company,  used  and  useful  for  the  convenience  of  the  public 
in  the  furnishing  of  telephonic  service  in  and  about  the  cities  and 
villages  of  Springfield,  Xenia,  Bowersville,  Christiansburg,  Clifton, 
Donnelsville,  Enon,  Jamestown,  Northampton,  New  Carlisle,  Pitchin, 
Spring  Valley,  Tremont  City  and  Yellow  Springs,  Ohio,  and  of  said 
property  as  a  whole,  as  of  September  twenty-first,  1920,  to  be  as 
set  forth  in  the  following  summary,  viz : 
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It  is  therefore, 

Ordered,  That  notice  of  such  valuation  so  placed  upon  said 
property  be  transmitted  by  registered  letter  to  the  said  parties 
applicant,  and  to  the  Mayors  of  the  cities  and  villages  of  Spring- 
field, Xenia,  New  Carlisle,  Yellow  Springs,  Bowersville,  Clifton  and 
Spring  Valley,  Ohio,  and,  the  villages  of  Christiansburg,  James- 
town, Northampton,  Tremont  City,  Pitchin  and  Enon  being  unin- 
corporated, to  the  prosecuting  attorneys  of  Clark  and  Greene  Coun- 
ties ;  all  as  provided  for  under  section  499-12  of  the  General  Code  of 
Ohio.    It  is  further 

Ordered,  That  all  inventories,  valuations,  transcripts  and  ex- 
hibits be  filed  and  considered  as  a  part  of  the  record  herein.  It  is 
further 

Ordered,  That  the  commission  reserves  the  right,  in  the  event 
it  shall  determine  the  aforesaid  inventory  to  be  incomplete  and 
inaccurate,  or  that  said  valuation  is  incorrect,  to  make  such  changes 
therein  as  may  be  necessary  before  said  tentative  valuation  shall 
become  final. 

ADVANCED  UTILITY  RATE  PROCEEDING  No.  30 

In  the  Matter  of  the  Proposed  Increased  Rates  of  The  Massillon 
Electric  &  Gas  Company  for  Electric  Service,  Filed  to  Become 
Effective  October  1,  1920. 


(Dated  June  1,  1921.) 

The  commission  having  heretofore,  upon  complaint  filed  by 
The  Central  Steel  Company,  by  order  duly  made  and  entered  herein, 
suspended  the  going  into  effect  of  the  proposed  increased  rates  and 
charges  for  electric  power  service  furnished  within  the  corporate 
limits  of  the  city  of  Massillon,  Ohio,  contained  in  schedules  desig- 
nated First  Revised  Sheet  No.  9,  First  Revised  Sheet  No.  9-A  and 
First  Revised  Sheet  No.  10  to  P.  U.  C.  0.  No.  2,  filed  by  The 
Massillon  Electric  and  Gas  Company  to  become  effective  October  1, 
1920,  (which  proposed  rates  and  charges  were  thereafter  collected 
by  said  respondent  under  authority  of  its  undertaking  duly  filed 
herein) ,  and  entered  upon  a  hearing  and  investigation  to  determine 
the  propriety  of  said  proposed  increased  rates  and  charges: 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  pursuant  to  law,  said  matter  came  on  for  consid- 
eration upon  the  evidence  submitted  at  said  hearing  and  the  report 
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of  this  commission's  engineers  and  experts  of  their  independent 
investigation  and  inquiry  into  said  matter ; 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  taking  into  consideration  the  value  of  respondent's 
property  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  said  service,  the  cost  of  furnishing  said  service  and 
the  necessity  for  making  reservations  from  income  for  deprecia- 
tion and  contingencies,  the  commission  finds: 

That  the  said  proposed  rates  and  charges  set  forth  in  the 
aforesaid  schedules — save  and  except  the  consumption  charge  of 
.0175  per  "kilowatt  hour  used,"  published  in  schedule  designated 
First  Revised  Sheet  No.  10,  which  charge,  insofar  as  it  exceeds  the 
rate  of  .017  per  "kilowatt  hour  used,"  hereby  is  found  and  determ- 
ined to  be  excessive,  unjust  and  unreasonable — are  not  unjust,  un- 
reasonable or  excessive,  and  will  not  yield  a  rate  of  return  greater 
than  the  said  The  Massillon  Electric  and  Gas  Company  is  entitled 
to  earn  upon  its  said  property.    It  is,  therefore, 

Ordered,  That  the  rate  of  .017  per  "kilowatt  hour  used,"  herein- 
before found  to  be  just  and  reasonable,  be  substituted  for  the  charge 
of  .0175  per  "kilowatt  hour  used"  contained  in  schedule  designated 
First  Revised  Sheet  No.  10  to  P.  U.  C.  O.  No.  2,  applying  to  whole- 
sale power  service  furnished  within  the  corporate  limits  of  the  city 
of  Massillon,  Ohio.    It  is  further 

Ordered,  That  said  The  Massillon  Electric  and  Gas  Company 
be,  and  hereby  it  is  notified,  directed  and  required  to  correct  its 
schedules  to  conform  to  the  findings  hereinbefore  set  forth;  It  is 
further 

Ordered,  that  authority  be,  and  hereby  it  is  granted  said  com- 
pany to  correct  by  interlining  in  red  ink,  the  schedules  now  on  file 
with  this  commission  to  conform  thereto.    It  is  further 

Ordered,  That  said  The  Massillon  Electric  and  Gas  Company 
be,  and  it  hereby  is  notified,  directed  and  required  to  refund  to  all 
consumers  served  under  said  schedule  designated  First  Revised 
Sheet  No.  10  to  P.  U.  C.  O.  No.  2,  either  in  cash  or  by  credit  on 
current  bills,  any  difference  there  may  be  in  the  rates  and  charges 
paid  by  such  consumers  during  the  pendency  of  this  action  and 
the  rates  and  charges  herein  found  by  the  commission  to  be  just 
and  reasonable ;  whereupon  the  undertaking  heretofore  filed  herein 
shall  be  discharged  and  released.    It  is  further 

Ordered,  That  as  to  all  other  matters,  this  investigation  be, 
and  hereby  it  is  discontinued. 
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No.  2299— In  the  Matter  of  the  Application  of  The  Fort  Laramie 
Railway  Company  for  Consent  and  Authority  to  Issue  and  Dis- 
pose of  $35,000.00  Common  Capital  Stock.    Prayer  Granted. 


(Dated  June  6,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
consideration  upon  the  application  of  The  Fort  Loramie  Railway 
Company,  (a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Ohio) ,  asking  the  consent  and 
authority  of  this  commission  to  issue  and  dispose  of  its  common 
capital  stock  of  the  total  par  value  of  $35,000.00,  the  proceeds  to  be 
used  to  pay  the  consideration,  $30,000.00  for  all  the  property,  rights 
and  other  assets  heretofore  of  The  Minster  and  Loramie  Railway 
Company,  heretofore  sold,  at  judicial  sale,  to  one  C.  P.  Gress  of 
New  Bremen,  Ohio,  and  more  recently  passed  to  the  applicant 
herein,  and  to  provide  certain  additions,  extensions  and  improve- 
ments to  applicant's  facilities,  and  a  working  capital. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That,  for  purchase  and  sale  purposes,  the  said  prop- 
erty rights  and  other  assets,  heretofore  of  The  Minster  and 
Loramie  Railway  Company,  now  held  by  the  applicant  after 
purchase  from  the  purchaser  of  the  same  at  judicial  sale,  are 
reasonably  worth  the  sum  of  $30,000.00; 

(2)  That  the  applicant  is  indebted  in  the  sum  of  $2,500.00 
for  and  on  account  of  the  purchase  of  an  International  Motor 
Truck  now  used  in  furnishing  passenger  service ; 

(3)  That  the  applicant  now  has  in  contemplation  the 
provision  of  certain  additions,  extensions  and  improvements 
to  its  facilities,  the  cost  of  a  part  of  which  has  been  estimated 
at  the  sum  of  $800.00 ; 

(4)  That  the  applicant  will  require  a  reasonable  work- 
ing capital,  that  it  may  maintain  a  proper  supply  of  materials 
and  supplies,  and 

(5)  That  the  issue  and  disposition  of  applicant's  capital 
stock  of  the  par  value  of  $35,000.00  is  reasonably  required  and 
the  money  to  be  procured  thereby  necessary  for  the  acquisi- 
tion of  property,  the  payment  and  discharge  of  indebtedness, 
the  construction,  completion,  extension  and  improvement  of 
facilities  and  the  maintenance  and  improvement  of  service,  as 
aforesaid, 
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and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  capital  stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Fort  Loramie  Railway  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
total  par  value  of  thirty-five  thousand  dollars  ($35,000.00),  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable  but 
not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to-wit: 

(1)  The  payment  to  one  C.  P.  Cress  of  New  Bremen, 
•  Ohio,  (the  purchaser,  at  judicial  sale,  of  the  property,  rights 

and  other  assets  theretofore  of,  The  Minster  and  Loramie 
Railway  Company)  of  the  consideration  for  said  property, 
rights  and  other  assets,  $30,000.00 

(2)  The  payment  and  discharge  of  applicant's  indebted- 
ness incurred  for  and  on  account  of  the  acquisition  of  an  Inter- 
national Motor  Truck,  used  in  the  furnishing  of  passenger 
service,   $2,600.00 

(3)  The  provision  of  certain  additions,  extensions  and 
improvements  to  its  facilities,  as  more  particularly  described 
in  the  application  herein  and  the  transcript  of  the  evidence 
offered  at  the  hearing  thereupon,  the  cost  of  a  part  of  which 
has  been  conservatively  estimated  at  the  sum  of, $800.00 

(4)  The  balance  of  such  proceeds  to  be  used  as  a  working 
capital. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  2084 — In  the  Matter  of  the  Complaint  and  Appeal  of  The  Ohio 
Electric  Railway  Company  of  and  From  an  Ordinance,  Passed  by 
the  City  of  Lima,  Ohio,  August  2,  1920. 


(Dated  June  3,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
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for  further  consideration  upon  the  protests  of  the  city  of  Lima, 
Ohio,  and  of  The  Ohio  Electric  Railway  Company  and  B.  J.  Jones, 
as  receiver  of  said  corporation,  to  the  tentative  valuation  certified 
herein  upon  the  first  day  of  February,  1921,  and  the  evidence  sub- 
mitted upon  said  hearing. 

The  commission,  being  fully  advised  in  the  premises,  finds  that 
its  inventory  of  said  property  is  complete  and  accurate  and  that  its 
tentative  valuation  thereof,  heretofore  certified  herein,  is  correct. 
It  is  therefore, 

Ordered,  That  the  tentative  valuation  of  the  several  classes 
and  kinds  of  property  of  said  The  Ohio  Electric  Railway  Company, 
(now  operated  and  managed  by  the  said  B.  J.  Jones,  receiver  as 
aforesaid),  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  electrical  service  for  lighting  and  power  purposes  in 
the  city  of  Lima,  Ohio,  and  of  said  property  as  a  whole,  as  of 
August  second,  1920,  with  the  unit  prices  thereof  the  fair  prices 
obtaining  over  the  period  of  five  years  preceding  said  date  certain, 
as  certified  herein  upon  the  first  day  of  February,  1921,  be,  and 
hereby  it  is  made  the  final  valuation  of  said  property. 


ATTORNEY  GENERAL 


Automobile  Registration  Certificate  Fees  as  Provided  for  by  Section 
6294-1  G.  C.  Having  Once  Been  Paid  Into  the  State  Treasury, 
Cannot  be  Recovered  From  Same  Except  Upon  Lawful  Warrant 
For  Which  in  the  Present  Instance  There  is  no  Provision  of  Law. 
— Section  6294-1  G.  C,  Does  Not  Authorize  the  Payment  of  Re- 
funds or  Rebates  in  Cases  Where  the  Fee  Paid  for  the  Cancelled 
Registration  Certificate  is  in  Excess  of  the  Fee  Charged  for  the 
New  License  or  Registration  Certificate  Applied  for,  and  There  is 
No  Authority  of  Law  for  the  Payment  of  Such  Rebates  by  the 
Automobile  Department. 


No.  2117— (Opinion  Dated  May  28,  1921.) 

Hon  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir — Acknowledgment  is  made _  of  the  receipt  of  your 

recent  letter,  which  reads : 

"The  Secretary  of  State,  Automobile  Department,  will 
appreciate  a  ruling  from  your  office  on  the  following  questions 
(Section  6294-1  G.  C.) : 

(1)  Transferring  license  plates  from  one  vehicle  to  an- 
other. The  above  section  provides  that  transfer  may  be  made 
on  a  new  application  by  the  owner  on  payment  of  a  fee  of  one 
dollar  and  paying  the  tax  thereon  less  the  amount  of  the  tax 
that  would  be  collected  on  account  of  the  vehicle  transferred 
on  the  date  of  such  application.  For  example,  Jones  sells  his 
Ford  car,  $8.00  horse  power  fee,  takes  off  and  cancels  his 
license  number  on  that  car;  later  he  buys  a  Hudson,  $12.00 
horse  power  fee,  makes  a  new  application,  pays  the  difference 
of  $4.00  and  a  transfer  fee  of  $1.00,  totalling  $5.00.  The  ques- 
tion causing  so  much  controversy  with  the  public  is,  can  the 
department  make  a  refund  with  the  conditions  reversed  as  fol- 
lows: he  seels  his  Hudson,  $12.00  horse  power  fee,  and  trans- 
fers to  a  new  Ford,  $8.00  horse  power  fee. 

(2)  Jones  registers  a  Packard  Twin  Six,  paying  $20.00 ; 
sells  it  and  buys  a  Ford,  makes  a  transfer  with  $1.00  fee,  sells 
the  Ford  and  buys  a  Packard  Twin  Six ;  additional  fee  $12.00, 
transfer  $1.00 ;  total  $13.00 ;  goes  through  the  same  operation 
four  times,  at  the  end  of  which  he  has  his  license  on  a  Ford  car 
and  has  paid  $56.00  aside  from  the  transfer  fees  of  $4.00  for 
licensing  the  same.  The  department  to  date  has  followed  the 
above  plan ;  shall  it  continue  ?" 

Section  6294-1  of  the  General  Code  is  cited  as  being  pertinent 
to  the  questions  contained  in  your  inquiry.    It  is  as  follows: 
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"Upon  the  transfer  of  ownership  of  a  motor  vehicle  its 
registration  shall  expire,  and  it  shall  be  the  duty  of  the  original 
owner  to  immediately  notify  the  secretary  of  state  of  the  name 
and  address  of  the  new  owner  and  return  to  the  secretary  of 
state  the  registration  certificate  for  cancellation.  The  original 
owner  shall  also  remove  number  plates  from  a  motor  vehicle 
upon  transfer  of  ownership  of  such  vehicle.  Should  the  orig- 
inal owner  make  application  for  the  registration  of  another 
motor  vehicle  within  thirty  days  after  such  cancellation,  he 
may  file  a  new  application  accompanied  by  a  fee  of  one  dollar, 
and  pay  the  tax  thereon,  less  the  amount  of  the  tax  that  would 
be  collected  on  account  of  the  vehicle  transferred,  on  the  date 
of  such  application." 

It  seems  apparent  by  the  provisions  of  the  above  section  that 
the  law  does  not  contemplate  or  provide  for  a  refund  of  any  of  the 
fees  required  by  this  section  to  be  paid  by  the  owners  of  motor 
vehicles,  upon  the  transferring  of  registration  certificates  as  pro- 
vided for  in  said  section.  It  may  be  noted  on  the  contrary,  how- 
ever, that  the  fees  to  be  paid  upon  the  transferring  of  registration 
certificates  are  specifically  provided  for.  Attention  in  this  connec- 
tion is  called  to  the  paragraph  in  the  section  above  quoted  which  is 
as  follows:  "Should  the  original  owner  make  application  for  the 
registration  of  another  motor  vehicle  within  thirty  days  after  such 
cancellation,  he  may  file  a  new  application  accompanied  by  a  fee  of 
one  dollar,  and  pay  the  tax  thereon  less  the  amount  of  the  tax  that 
would  be  collected  on  account  of  the  vehicle  transferred,  on  the  date 
of  such  application ;"  or,  in  other  words,  it  may  be  stated  that  the 
owner  of  a  motor  vehicle  who  has  cancelled  his  original  license  may, 
upon  the  payment  of  one  dollar  as  a  transfer  fee,  take  out  a  new 
registration  certificate,  and  in  the  payment  of  the  fee  charged  for 
said  new  license  or  certificate  he  may  be  credited  with  the  sum 
paid  for  the  former  cancelled  license  or  registration  certificate.  It 
would  appear,  however,  that  such  a  credit  would  be  limited  to  those 
cases  in  which  the  license  fee  paid  for  the  original  license,  or  the 
cancelled  one,  is  not  in  excess  of  the  fee  charged  for  the  license 
applied  for,  since  otherwise  there  would  be  created  a  credit  in  favor 
of  the  applicant,  for  the  payment  of  which  there  is  no  provision 
of  law. 

In  question  No.  1  the  following  example  is  cited :  "Jones  sells 
his  Ford  car,  $8.00  horse  power  fee,  takes  off  and  cancels  his  license 
number  on  that  car;  later  he  buys  a  Hudson  $12.00  horse  power 
fee,  makes  a  new  application,  pays  the  difference  of  $4.00  and  trans- 
fer fee  of  $1.00,  totalling  $5.00."     You  state  that  "the  question 
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causing  so  much  controversy  with  the  public  is,  can  the  department 
make  a  refund  with  the  conditions  reversed  as  follows :  he  sells  his 
Hudson  $12.00  horse  power  fee,  and  transfers  to  a  new  Ford  $8.00 
horse  power  fee."  In  the  example  cited  it  would  seem  to  be  evident 
that  if  full  credit  were  allowed  "Jones"  on  the  transfer  of  his  Hud- 
son horse  power  fee  of  $12.00  and  full  credit  given  him  to  this 
amount,  as  against  the  $8.00  Ford  horse  power  fee,  plus  the  one 
dollar  fee  for  the  transfer,  his  new  Ford  license  would  cost  him 
nothing,  and  the  automobile  department  would  be  indebted  to  him 
in  the  sum  of  three  dollars.  However,  such  a  condition  is  in  no  way 
contemplated  by  the  provisions  of  section  6294-1  G.  C,  since  it  pro- 
vides in  no  manner  for  such  a  refund  or  rebate  in  such  cases. 

It  may  also  be  noted  as  relative  in  this  connection,  that  sec- 
tion 6309  G.  C.  provides  that  all  fees  collected  under  this  chapter 
shall  be  paid  into  the  state  treasury  to  the  credit  of  a  fund  to  be 
designated  as  the  "State  maintenance  and  repair  fund,"  fifty  per 
cent  of  such  taxes  being  paid  to  the  municipal  corporation  or  county, 
which  constitutes  the  district  of  registration,  and  fifty  per  cent  of 
which  is  retained  in  the  State  treasury  to  the  credit  of  the  "State 
maintenance  and  repair  fund."  Hence,  registration  certificate  fees, 
as  provided  for  by  Section  6294-1  G.  C.  having  once  been  paid  into 
the  State  treasury,  cannot  be  recovered  from  same,  except  upon 
lawful  warrant,  for  which  in  the  present  instance  there  is  no  pro- 
vision of  law. 

Proceeding  to  question  No.  2  of  your  inquiry,  and  quoting  from 
the  same  for  convenience,  the  following  portion  is  cited:  "Jones 
registers  a  Packard  Twin  Six,  paying  $20.00,  sells  it  and  buys  a 
Ford,  makes  a  transfer  with  $1.00  fee,  sells  the  Ford  and  buys  a 
Packard  Twin  Six;  additional  fee,  $12.00,  transfer,  $1.00,  total 
$13.00 ;  goes  through  the  same  operation  four  times,  at  the  end  of 
which  he  has  his  license  on  a  Ford  car,  and  has  paid  $56.00  aside 
from  the  transfer  fees  of  $4.00  for  licensing  the  same.  The  depart- 
ment to  date  has  followed  the  above  plan ;  shall  it  continue  ?" 

The  plan  outlined  as  the  procedure  followed  by  your  depart- 
ment appears  to  be  in  strict  conformity  with  the  law,  and  while 
there  may  be  an  apparent  hardship  visited  upon  automobile  owners 
who  find  it  necessary  to  secure  new  license  tags  on  account  of  trans- 
fers of  their  cars,  the  fact  remains  that  the  law  provides  for  such  a 
course,  and  this  office  finds  no  reason  to  criticise  your  plan  in  the 
slightest  particular. 

In  view,  therefore,  of  the  considerations  presented,  it  is  the 
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opinion  of  this  department  that  section  6294-1  G.  C.  does  not  auth- 
orize the  payment  of  refunds  or  rebates  in  cases  where  the  fee  paid 
for  the  cancelled  registration  certificate  is  in  excess  of  the  fee 
charged  for  the  new  license  or  registration  certificate  applied  for, 
and  there  is  no  authority  of  law  for  the  payment  of  such  rebates  by 
the  automobile  department. 

County  Commissioners  May  Rent  a  Building  in  Which  to  Repair 
Trucks  and  Automobiles  of  the  County  and  May  Provide  a 
Mechanic  to  Make  Such  Repairs — For  Trucks  Used  on  the  High- 
ways the  Authority  Should  be  Granted  to  the  County  Surveyor 
to  Employ  Such  Mechanic. — Services  in  Repairing  Trucks 
Should  be  Paid  From  the  Road  Maintenance  Fund  and  of  Auto- 
mobiles Used  by  the  Officials  From  the  County  General  Fund. 


(No.  2054— (Opinion  Dated  May  9,  1921.) 

Hon.  Vernon  M.  Riegel,  Superintendent     of    Public     Instruction^ 
Columbus,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your  re- 
quest for  the  opinion  of  this  department  upon  the  following  ques- 
tions : 

"1.  Who  is  the  legal  adviser  of  the  board  of  education  in 
a  municipality  which  has  become  a  city  by  virtue  of  the  pro- 
clamation of  the  Secretary  of  State  while  that  municipality 
is  still  functioning  under  the  village  form  of  government  and 
has  not  yet  elected  city  officials? 

"2.  What  authority  issues  certificates  to  teachers  in 
such  a  municipality  for  the  remainder  of  this  year  if  certi- 
ficates must  be  issued  and  for  the  year  beginning  September 
1,  1921  r 

Pertinent  sections  of  the  statutes  are  as  follows : 

*  Sec.  3497:  "Municipal  corporations,  which,  at  the  last 
federal  census,  had  a  population  of  five  thousand  or  more, 
shall  be  cities.  All  other  municipal  corporations  shall  be 
villages.  *  *  *  Villages  which,  at  any  future  federal  census, 
have  a  population  of  five  thousand  or  more,  shall  become 
cities." 

Sec.  3498:  "When  the  result  of  any  future  federal  cen- 
sus is  officially  made  known  to  the  secretary  of  state,  he  forth- 
with shall  issue  a  proclamation,  stating  the  names  of  all 
municipal  corporations  having  a  population  of  five  thousand: 
or  more,  and  the  names  of  all  municipal  corporations  having 
a  population  of  less  than  five  thousand,  together  with  the 
population  of  all  such  corporations.    A  copy  of  the  proclama- 
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tion  shall  forthwith  be  sent  to  the  mayor  of  each  municipal 
corporation,  which  copy  shall  be  forthwith  transmitted  to 
council,  read  therein  and  made  a  part  of  the  records  thereof. 
From  and  after  thirty  days  after  the  issuance  of  such  pro- 
clamation each  municipal  corporation  shall  be  a  city  or  vil- 
lage, in  accordance  with  the  provisions  of  this  title." 

Sec.  3499 :  "Officers  of  a  village  advanced  to  a  city,  nor 
of  a  city  reduced  to  a  village,  shall  continue  in  office  until  suc- 
ceeded by  the  proper  officers  of  the  new  corporation  at  the 
next  regular  election,  and  the  ordinances  thereof  not  incon- 
sistent with  the  laws  relating  to  the  new  corporation  shall 
continue  in  force  until  changed  or  repealed." 

Sec.  4246 :  "The  executive  power  and  authority  of  cities 
shall  be  vested  in  a  mayor,  president  of  council,  auditor, 
treasurer,  solicitor,  director  of  public  service,  director  of  pub- 
lic safety,  and  such  other  officers  and  departments  as  are  pro- 
vided by  this  title." 

Sec.  4248:  "The  executive  power  and  authority  of  vil- 
lages shall  be  vested  in  a  mayor,  clerk,  treasurer,  marshal, 
street  commissioner,  and  such  other  officers  and  departments 
thereof  as  are  created  by  law." 

Sec.  4220:  "When  it  deems  it  necessary,  the  village 
council  may  provide  legal  counsel  for  the  village,  or  any  de- 
partment or  official  thereof,  for  a  period  not  to  exceed  two 
years,  and  provide  compensation  therefor <" 

Sec.  4680:  "Each  city,  together  with  the  territory  at- 
tached to  it  for  school  purposes,  and  excluding  the  territory 
within  its  corporate  limits  detached  for  school  purposes,  shall 
constitute  a  city  school  district." 

Sec.  4686:  "When  a  village  is  advanced  to  a  city,  the  vil- 
lage school  district  shall  thereby  become  a  city  school  district. 
When  a  city  is  reduced  to  a  village,  the  city  school  district 
shall  thereby  become  a  village  school  district.  The  members 
of  the  board  of  Education  in  village  school  districts  that  are 
advanced  to  city  school  districts,  and  in  city  school  districts 
that  are  reduced  to  village  school  districts  shall  continue  in 
office  until  succeeded  by  the  members  of  the  Board  of  Educa- 
tion of  the  new  district,  who  shall  be  elected  at  the  next  suc- 
ceeding annual  election  for  school  board  members." 

Sec.  4303:  "The  solicitor  shall  be  elected  for  a  term  of 
two  years,  commencing  on  the  first  day  of  January  next  after 
his  election,  and  shall  serve  until  his  successor  is  elected  and 
qualified.    He  shall  be  an  elector  of  the  city." 

Sec.  4761:  "Except  in  city  school  districts,  the  prosecut- 
ing attorney  of  the  county  shall  be  the  legal  adviser  of  all 
boards  of  education  of  the  county  in  which  he  is  serving.  He 
shall  prosecute  all  actions  against  a  member  or  officer  of  a 
board  of  education  for  malfeasance  or  misfeasance  in  office, 
and  he  shall  be  the  legal  counsel  of  such  boards  or  the  officers 
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thereof  in  all  civil  actions  brought  by  or  against  them  and 
shall  conduct  such  actions  in  his  official  capacity  *  *  *.  In 
city  school  districts,  the  city  solicitor  shall  be  the  legal  adviser 
and  attorney  for  the  board  of  education  thereof,  and  shall 
perform  the  same  services  for  such  board  as  herein  required 
of  the  prosecuting  attorney  for  other  boards  of  education  of 
the  county." 

Investigation  shows  that  the  Secretary  of  State,  acting  un- 
der the  provisions  of  Section  3498,  G.  C,  issued  his  proclamation 
under  date  of  January  21,  1921,  showing  which  villages  in  the 
state  had  become  cities  because  of  their  having  within  their  cor- 
porate limits  a  population  of  5,000  or  more.  Section  3498,  G.  C, 
provides  that  thirty  days  after  the  issuance  of  such  proclamation, 
that  is,  February  21,  1921,  "each  municipal  corporation  shall  be 
a  city  or  village  in  accordance  with  the  provisions  of  this  title." 

It  is  at  once  apparent  that  questions  of  this  kind,  where  a 
village  passes  to  the  class  of  a  city  as  regards  its  municipal  gov- 
ernment, can  rise  but  once  in  each  ten  years,  that  is,  at  the 
time  when  the  results  of  the  Federal  census  are  announced.  Thus 
the  same  condition  which  now  confronts  these  villages  took  place 
in  other  instances  in  1911,  following  the  federal  census  of  1910. 

It  is  proper  then  to  examine  the  opinions  of  the  Attorney 
General  for  the  year  following  the  previous  federal  census  of  1910, 
and  as  a  number  of  these  questions  may  come  up  in  your  department 
for  guidance  during  the  current  year,  your  attention  is  invited 
to  the  following  syllabi  on  questions  of  this  kind,  covering  opinions 
issued  by  the  Attorney  General  after  the  last  previous  Federal  cen- 
sus: 

"Villages  becoming  cities  by  the  recent  census  will  adopt 
a  city  form  of  government  January  1,  1912,  the  officers 
thereof  being  elected  at  the  regular  November  election,  1911, 
and  the  village  officers  continue  until  succeeded  by  the  proper 
officers  of  the  city  at  the  next  regular  election."  (Opinions 
of  the  Attorney  General,  1911-1912,  Vol.  1,  p.  247.) 

"When  a  village  school  district,  by  reason  of  the  last  fed- 
eral census,  advance  to  a  city  school  district,  the  members  of 
the  board  of  education  of  the  old  village  district,  under  Sec- 
tions 4686  and  4700,  General  Code,  shall  decide  the  number 
of  members  which  shall  compose  the  city  board  of  education. 

"The  successors  of  the  members  of  the  board  of  educa- 
tion in  such  instances,  shall  be  elected  at  the  next  annual 
election  for  school  board  members. 

"A  superintendent  or  teacher  who  had  been  elected  for 
a  legal  term  of  years  by  said  village  board,  may  hold  for  said 
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term  under  the  city  school  district  regime."  (Opinions  of  the 
Attorney  General  for  1911-1912,  Vol.  1,  p.  516.) 

"When  a  village  advances  to  a  city  by  reason  of  the  last 
federal  census,  the  board  of  education  of  the  village  continues 
its  duties  until  the  induction  into  office  of  the  city  board  of 
education,  but  with  the  powers  only  of  a  village  board  of 
education,  such  village  board  therefore,  has  the  power  only 
to  appoint  a  superintendent  for  a  term  of  three  years  as  pro- 
vided for  villages  under  Section  7705,  General  Code. 

"An  appointment  by  such  board  of  a  superintendent  for 
a  longer  term  as  provided  for  cities  under  Section  7702,  Gen- 
eral Code,  is  therefore  void."  (Opinions"  of  the  Attorney 
General  for  1911-1912,  Vol.  1,  p.  563.) 

"When  a  village  advances  to  a  city  by  reason  of  the  federal 
census,  the  village  officials  remain  in  office  until  the  city 
officers  elected  in  the  next  election  have  been  inducted  into 
office. 

"The  village  board  of  education  may  determine  the  num- 
ber of  members  to  be  elected  to  the  city  board  of  education 
but  the  power  to  appoint  the  city  board  of  examiners  resides 
only  in  the  board  elected  under  the  city  plan. 

"The  county  certificates  will  be  sufficient  to  carry  teach- 
ers through  the  present  year  but  for  later  periods  a  certificate 
must  be  obtained  from  the  regularly  appointed  city  board  of 
school  examiners."  (Opinions  of  the  Attorney  General  for 
1911-1912,  Vol.  1,  p.  562.) 

An  examination  of  the  General  Code  as  in  existence  at  this 
time,  shows  that  none  of  the  sections  mentioned  in  the  above 
syllabi  have  been  repealed  except  4700  G.  C,  which  is  mentioned 
in  Opinion  142,  at  page  516  of  Vol.  1,  Opinions  of  the  Attorney 
General  for  1911-1912. 

It  is  perfectly  apparent  that  the  mere  proclamation  of  the 
secretary  of  state  that  a  village  is  thereafter  a  city,  cannot  be 
wholly  effective  for  practical  purposes  following  the  date  of  going 
into  effect  of  the  proclamations,  for  the  reason  that  the  govern- 
ment of  a  city  is  in  many  respects  different  from  the  government 
of  a  village  and  certain  changes  in  the  municipal  machinery  must 
be  first  effected.  Section  3499,  G.  C,  has  apparently  provided 
for  most  of  these  contingencies  by  making  the  officers  of  a  village 
to  be  the  officers  of  the  newly  created  city  "until  succeeded  by  the 
proper  officers  of  the  new  corporation  at  the  next  regular  elec- 
tion." One  of  these  officers  in  the  city  government  is  the  city 
solicitor,  who  must  be  an  elector  of  the  city.  In  the  village  govern- 
ment, under  the  provisions  of  Section  4248,  G.  C,  there  is  no 
solicitor  who  has  a  status  of  an  officer  of  the  village.    The  legal 
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counsel  for  the  village,  as  provided  in  4220,  G.  C,  is  an  employe 
of  the  village  council  who  "may  provide  legal  counsel  for  the  vil- 
lage, or  any  department  or  official  thereof,"  without  any  reference 
to  the  village  school  district.  The  executive  officers  mentioned 
in  Section  4248,  G.  C,  as  regards  villages,  continue  in  authority 
until  they  are  succeeded  at  the  following  November  election  by 
the  city  officers  mentioned  in  Section  4246,  G.  C.  The  legal  counsel 
of  the  village,  frequently  called  the  village  solicitor,  very  often 
does  not  reside  in  the  village,  and  thus  is  not  an  elector  of  the 
corporation,  while  the  city  solicitor  must  have  that  qualification 
in  his  corporation.  The  village  solicitor  is  employed  by  the*  village 
council  to  give  legal  advice  upon  matters  pertaining  wholly  to  the 
village  and  not  to  the  village  board  of  education,  since  the  village 
school  district,  under  the  provisions  of  Section  4681,  G.  C,  is  dis- 
tinct from  the  village  corporation  itself.  Since  the  village  legal 
counsel  is  not  an  officer  of  a  village  advanced  to  a  city  (3499, 
G.  G.),  he  is  not  one  of  those  who  continues  in  office  until  succeeded 
by  the  proper  officer  of  the  new  corporation  at  the  next  regular 
election. 

An  analysis  of  the  law  shows  that  this  particular  contingency 
coming  but  once  in  each  ten  years  following  the  Federal  census,  is 
not  fully  cared  for  in  the  statutes.  Should  the  village  solicitor, 
employed  by  the  village  counsel,  still  be  retained  for  village  pur- 
poses until  a  city  solicitor  was  elected,  there  is  no  authority  of 
law  for  making  him  the  legal  adviser  of  the  board  of  education 
which  has  jurisdiction  over  the  village  school  district  of  which 
the  village  is  a  part,  for  Section  4761,  G.  C.,  provides  that  the 
legal  adviser  of  the  boards  of  education  must  be  either  one  or  the 
other  of  two  officers,  to  wit,  either  the  prosecuting  attorney  of 
the  county  in  which  the  district  is  located,  or  the  city  solicitor 
where  the  district  is  a  city  school  district.  Since  the  village  in 
question  cannot  have  a  city  solicitor  in  charge  of  its  legal  depart- 
ment, until  after  the  following  general  election  in  November,  1921, 
the  village  board  of  education  becoming  a  city  board  of  education 
at  a  later  time  would  still  have  as  its  legal  adviser  the  prosecut- 
ing attorney  of  the  county  until  there  had  been  properly  chosen 
in  the  city  comprising  a  part  of  the  city  school  district,  a  city 
solicitor  who  thereafter,  when  properly  installed,  would  be  the 
legal  adviser  of  the  board  of  education  in  the  new  city  school 
district. 

In  your  second  question  you  desire  to  know  what  authority 
issues  certificates  to  teachers  in  a  municipality  which  has  become 
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a  city  by  virtue  of  the  proclamation  of  the  secretary  of  state 
while  that  municipality  is  still  functioning  under  the  village  form 
of  government  and  has  not  yet  elected  city  officials,  both  as  re- 
gards the  remainder  of  this  year  and  also  for  the  year  beginning 
September  1,  1921. 

This  question  is  answered  in  opinion  No.  458,  issued  on  Novem- 
ber 9,  1911,  and  appearing  at  page  562,  Vol.  1,  1911-1912,  wherein 
it  is  held  that: 

"The  county  certificates  will  be  sufficient  to  carry  teach- 
ers through  the  present  year  but  for  later  periods  a  certifi- 
cate must  be  obtained  from  the  regularly  appointed  city  board 
of  school  examiners." 

This  same  opinion  of  the  Attorney  General  also  says  that: 

"The  power  to  appoint  the  city  board  of  examiners  re- 
sides only  in  the  board  elected  under  the  city  plan." 

There  have  been  no  changes  in  the  statutes  that  would  cause 
this  rule  to  be  changed  as  previously  announced,  and  the  opinion 
of  the  Attorney  General  in  1911  is  herewith  concurred  in. 

You  are  therefore  advised,  in  answer  to  your  specific  questions, 
that  it  is  the  opinion  of  this  department: 

1.  That  the  prosecuting  attorney  of  the  county  in  which  the 
municipality  is  located  is  the  legal  adviser  of  the  board  of  educa- 
tion of  a  municipality  which  has  become  a  city  by  virtue  of  the 
proclamation  of  the  Secretary  of  State,  while  that  municipality  is 
still  functioning  under  the  village  form  of  government  and  has  not 
yet  elected  city  officials. 

2.  Teachers'  certificates  issued  by  county  boards  of  school 
examiners  or  the  state  board  of  school  examiners,  will  be  suffi- 
cient to  carry  teachers  through  the  present  year  and  until  a  city- 
board  of  school  examiners  starts  to  function.  Such  city  board  of 
school  examiners  (7838,  G.  C.),  can  be  appointed  only  by  the  board 
of  education  elected  for  the  city  school  district  in  November,  1921. 

The  Law  of  this  State  Permits  an  Osteopath  Physician  to  do  the 
Work  of  Refraction. 


No.  2114— Opinion  Dated  May  26,  1921.) 

Dr.  H.  M.  Platter,  Secretary,  State  Medical  Board,  Columbus,  Ohio. 
Dear   Sir — In   your   recent   communication   you   request   my 
opinion  as  follows: 

"Will  you  please  inform  me  if  the  present  law  in  this  state 
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permits  an  osteopath  to  do  work  in  refraction  ?" 

Refraction  is  commonly  known  as  fitting  glasses  to  the  eyes  by 
the  trying  of  lenses  of  different  strength  thereon  and  does  not  in- 
clude the  use  of  drugs  or  surgery. 

The  law  relating  to  the  qualifications  of  physicians,  surgeons, 
osteopaths  and  those  in  the  practice  of  optometry  is  as  follows : 

"Sec.  1273  G.  C.  The  examinations  of  applicants  for  cer- 
tificates to  practice  medicine  or  surgery  shall  be  conducted 
under  rules  prescribed  by  the  state  medical  board.  Each  appli- 
cant shall  be  examined  in  anatomy,  physiology,  pathology, 
chemistry,  materia  medica  and  therapeutics,  the  principles  and 
practice  of  medicine,  diagnosis,  surgery,  obstetrics  and  such 
other  subjects  as  the  board  requires.  The  applicant  shall  be 
examined  in  materia  medica  and  therapeutics  and  principles 
and  practice  of  medicine  of  the  school  of  medicine  in  which  he 
desires  to  practice,  by  the  number  of  members  of  the  board 
representing  such  school." 

"Sec.  1288  G.  C.  The  provisions  of  this  chapter  shall  not 
apply  to  an  osteopathic  physician  who  passes  an  examination 
before  the  state  medical  board  in  the  subjects  of  anatomy, 
physiology,  obstetrics,  surgery  and  diagnosis  in  the  manner 
required  by  the  board,  receives  a  certificate  from  such  board, 
and  deposits  it  with  the  probate  judge  as  required  by  law  in 
the  case  of  other  certificates.  Such  certificate  shall  authorize 
the  holder  thereof  to  practice  osteopathy  and  surgery  in  the 
state,  but  shall  not  permit  him  to  prescribe  or  administer 
drugs,  except  anesthetics  and  antiseptics.  No  osteopathic 
physician  holding  a  license  to  practice  osteopathy  at  the  time 
of  the  passage  of  this  act,  shall  be  permitted  to  practice  major 
surgery,  which  shall  be  defined  to  mean  the  performance  of 
those  surgical  operations  attended  by  mortality  from  the  use 
of  the  knife  or  other  surgical  instruments,  until  he  shall  have 
passed  the  examination  in  surgery  given  by  the  state  medical 
board,  but  he  may  practice  minor  and  orthopedic  surgery,  not 
in  conflict  with  the  definition  of  major  surgery  in  this  act.  The 
certificate  of  an  osteopathic  physician  may  be  refused,  revoked 
or  suspended  as  provided  in  section  1275  of  the  General  Code 
of  Ohio." 

"Sec.  1295-28  G.  C.  Every  person  desiring  to  commence 
the  practice  of  optometry,  or  if  now  in  practice,  to  continue  the 
practice  thereof  after  January  1,  1920,  except  as  herein  other- 
wise provided,  shall  take  the  examination  provided  in  this  act 
and  fulfill  the  other  requirements  hereof  as. herein  provided. 
Any  person  who  has  been  engaged  in  the  practice  of  optometry 
in  this  state  for  two  full  years  immediately  prior  to  the  pas- 
sage of  this  act  or  for  one  year  in  this  and  for  the  year  pre- 
ceding it  in  another  state,  and  is  of  good  character  shall  be 
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entitled  to  take  a  limited  examination  covering  the  following 
only: 

(a)  The  limitations  of  the  sphere  of  optometry. 

(b)  The  necessary  scientific  instruments  used. 

(c)  The  form  and  power  of  lenses  used. 

(d)  A  correct  method  of  measuring  presbyopia,  pyper- 
metropia,  myopia  and  astigmatism 

(e)  The  writing  of  formulae  or  prescriptions  for  the 
adoption  of  lenses  in  aid  of  vision. 

Any  person  serving  in  the  military  or  naval  forces  of  the 
United  States  who  was  engaged  in  the  practice  of  optometry 
previous  to  his  entering  such  service  shall  be  deemed  as  being 
engaged  in  the  practice  of  optometry  during  the  time  he  is  in 
such  service. 

Any  person  over  the  age  of  21  years,  of  good  moral  char- 
acter, who  has  had  a  preliminary  education  equivalent  to  two 
years  of  the  course  in  a  first  grade  high  school,  which  shall  be 
ascertained  by  examination  or  by  acceptable  certificate  as  to 
credentials  for  work  done  in  such  approved  institution,  and  has 
graduated  from  a  school  or  college  of  optometry  in  good  stand- 
ing, as  determined  by  the  board,  which  maintains  a  course  in 
optometry  of  not  less  than  two  years  shall  be  entitled  to  take  a 
standard  examination.  Said  standard  examination  shall  con- 
sist of  tests  in  practical,  theoretical  and  physiological  optics, 
in  theoretical  and  practical  optometry  and  in  the  anatomy  and 
physiology  of  the  eye  and  in  pathology  as  applied  to  optometry. 
Provided  that  any  person  not  less  than  twenty-one  years  of  age 
who  is  actually  engaged  in  the  practice  of  optometry  at  the 
time  of  the  passage  of  this  act  (G.  C.  Sec.  1295-21  to  1295-35) 
shall  be  entitled  to  take  the  standard  examination  merely  upon 
proof  to  the  board  that  he  is  of  good  moral  character,  and  is 
not  addicted  to  the  intemperate  use  of  alcohol  or  narcotic 
drugs." 

"Sec.  1295-34  G.  C.  The  provision  of  this  act  (G.  C.  1295- 
21  to  1295-35)  shall  not  apply  (a)  to  physicians  or  surgeons 
practicing  under  authority  of  licenses  issued  under  the  laws  of 
this  state  for  the  practice  of  medicine  or  surgery,  or  (b)  to 
persons  selling  spectacles  and  eye-glasses  but  who  do  not 
assume  directly  or  indirectly  to  adapt  them  to  the  eye,  or 
neither  practice  or  profess  to  practice  optometry." 

It  will  be  seen  by  the  analyzing  of  the  above  statutes  that  sec- 
tion 1273  G.  C.  specifies  the  qualifications  of  a  physician  or  surgeon ; 
that  section  1288  G.  C.  specifies  the  qualifications  of  an  osteopathic 
physician,  and  further  that  as  compared  to  the  physician,  physician 
being  used  in  the  sense  as  defined  in  Bouvier's  Law  Dictionary,  Val. 
2,  p.  2586,  the  said  definition  being 

"A  person  who  has  received  the  degree  of  doctor  of  medi- 
cine from  an  incorporated  institution," 
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the  oseopathic  physician  is  limited  only,  on  his  passing  the  examin- 
ation as  outlined  in  General  Code  section  1288,  in  the  prescribing  or 
administering  of  drugs  and  there  are  no  limitations  as  to  surgery. 

Attention  is  drawn  to  General  Code  section  1295-34  which  ex- 
empts physicians  or  surgeons  from  the  operation  of  the  optometry 
law. 

It  is  further  to  be  observed  that  the  tendency  of  the  law  is  to 

recognize  the  osteopath  as  a  physician,  the  only  limitation  on  his 

authority  to  so  act  being  that  he  shall  not  prescribe  or  administer 

drugs.    One  who  has  not  passed  the  required  examination  is  limited 

to  the  further  extent  that  he  may  not  practice  major  surgery- 

"Major  surgery"  as  defined  in  a  former  opinion  of  the  Attorney 

General  (1919  Opinions,  Vol.  1,  p.  12)  is  as  follows: 

"All  operative  procedures  requiring  the  use  of  the  knife 
or  other  surgical  instruments  for  the  opening  of  any  natural 
cavity  of  the  body  or  the  amputation  of  any  member  or  part 
of  the  body."  (107  C.  L.,  152) 

It  is  to  be  observed  that  the  qualifications  of  the  physician, 
General  Code  section  1273,  above  quoted,  include  all  the  qualifica- 
tions of  both  the  osteopathic  physician,  General  Code  section  1288, 
and  the  practitioner  of  optometry,  General  Code  section  1295-28, 
and  the  qualifications  of  the  osteopathic  physician  include  those  of 
the  practitioner  of  optometry.  Refraction  is  governed  by  the  opto- 
metry statutes  which  exempt  both  physicians  and  surgeons  from 
the  operation  thereof.  It  should  also  be  remembered  that  refrac- 
tion does  not  require  the  use  of  drugs  or  surgery  and  that  the  use  of 
drugs  is  the  only  limitation  to  the  osteopathic  physician  except  he 
who  does  not  pass  the  required  examination  can  not  prescribe  drugs 
or  practice  major  surgery. 

The  conclusion  of  this  department  therefore  is  that  the  present 
law  of  this  state  does  permit  the  osteopathic  physician  to  do  the 
work  of  refraction. 

The  Word  "Circulation"  as  Used  in  the  Proviso  of  Section  6251, 
G.  C,  Means  the  Bona  Fide  Circulation  of  the  Issue  of  the  News- 
paper in  Which  the  Legal  Advertisement  is  Published. 


No.  2085— (Opinion  Dated  May  18,  1921.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio: 
Gentlemen — Your  letter  of  recent  date  relative  to  the  meaning 

of  Section  6251,  G.  C,  was  duly  received. . 
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After  conferring  with  Mr.  Halbadel,  one  of  your  deputy  super- 
visors, I  understand  that  the  question  you  desire  answered  is 
whether  or  not  the  word  "circulation,"  as  used  in  the  proviso  of  the 
section,  means  the  average  daily  circulation  of  the  newspaper,  or 
the  circulation  of  the  particular  issue  or  issues  of  the  paper  ^n 
which  the  legal  advertisement  is  published. 

Section  6251,  G.  C,  reads  as  follows: 

"Publishers  of  newspapers  may  charge  and  reeeive  for  the 
publication  of  advertisements,  notices  and  proclamations  re- 
quired to  be  published  by  a  public  officer  of  the  state,  county, 
city,  village,  township,  school,  benevolent  or  other  public  insti- 
tution, or  by  a  trustee,  assignee,  executor  or  administrator, 
the  following  sums,  except  where  the  rate  is  otherwise  fixed 
by  law,  to-wit:  For  the  first  insertion,  one  dollar  for  each 
square,  and  for  each  additional  insertion  authorized  by  law 
or  the  person  ordering  the  insertion,  fifty  cents  for  each 
square.  Fractional  squares  shall  be  estimated  at  a  like  rate 
for  space  occupied.  In  advertisements  containing  tabular  or 
rule  work  fifty  per  cent  may  be  charged  in  addition  to  the  fore- 
going rates.  Providing,  however,  newspapers  having  a  circu- 
lation of  over  one  hundred  thousand  shall  charge  and  receive 
for  such  advertisements,  notices  and  proclamations,  rates 
charged  on  annual  contracts  by  them  for  like  amount  of  space 
to  other  advertisers  who  advertise  in  its  general  display  ad- 
vertising columns." 

The  statute,  it  will  be  observed,  makes  no  attempt  to  restrict 
or  limit  the  meaning  of  the  word  "newspapers"  to  any  particular 
kind  or  class  of  newspapers.  The  word  obviously  includes  any 
newspaper  qualified  to  publish  legal  advertisements,  whether  it  be 
published  daily,  semi-weekly,  tri-weekly  or  weekly,  and  regardless 
of  the  day  or  days  of  the  week  on  which  it  may  be  published.  It 
will  also  be  noted  that  this  statute  does  not  require  that  a  news- 
paper in  which  a  legal  advertisement  is  published,  shall  have  any 
particular  circulation.  In  fact,  all  that  the  statute  does  is  to  pro- 
vide rates  of  charges,  all  other  matters  being  left  to  other  statutes. 

It  would  seem,  therefore,  that  the  amount  a  newspaper  is  en- 
titled to  charge  and  receive  under  Section  6251,  G.  C,  for  a  particu- 
lar advertisement,  whether  it  be  one  requiring  one  or  more  inser- 
tions, will  depend  upon  the  bona  fide  circulation  of  the  issue  of  the 
newspaper  in  which  each  insertion  is  published.  In  other  words, 
and  by  way  of  illustration, 

(a)  If  the  circulation  of  each  issue  in  which  the  advertise- 
ment is  published  is  100,000  or  less,  the  charge  (except  for  tabular 
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or  rule  work,  or  where  the  rate  is  otherwise  fixed  by  law)  would  be 
one  dollar  per  square  for  the  first  insertion,  and  fifty  cents  per 
square  for  each  additional  insertion, — fractional  squares  to  be 
estimated  at  a  like  rate  for  space  occupied.  For  advertisements 
containing  tabular  or  rule  work,  fifty  per  cent  may  be  charged  in 
addition  to  the  foregoing  rates: 

(b)  If  the  circulation  of  each  issue  in  which  the  advertise- 
ment is  published  be  over  100,000,  the  charge  for  each  insertion 
may  be  the  rates  charged  by  the  newspaper  on  annual  contracts 
for  like  amount  of  space  to  other  advertisers  who  advertise  in  the 
newspaper's  general  display  advertising  columns; 

(c)  If  during  the  publication  of  an  advertisement  required  to 
be  published  two  or  more  times,  the  circulation  of  the  newspaper 
fluctuates  from  100,000  more  or  less,  the  total  amount  that  could 
be  charged  for  a  completed  advertisement  would  be  the  sum  of  the 
several  amounts  the  newspaper  is  entitled  to  charge  for  each  inser- 
tion,—each  one  of  the  several  amounts  making  up  the  total  charge 
to  be  computed  according  to  the  rate  applicable  to  the  particular 
issue  of  the  newspaper  in  which  the  advertisement  was  published, 
as  set  out  in  paragraphs  (a)  and  (b),  supra.  That  is,  when  the 
circulation  of  any  particular  issue  was  over  100,000,  the  rate  ap- 
plicable thereto  would  apply,  and  when  100,000  or  less,  the  rate 
applicable  to  that  circulation  would  apply,  etc.,  and  the  sum  of  all 
would  be  the  total  charge. 

Your  inquiry  does  not  involve  any  question  as  to  what  particu- 
lar qualifications  a  newspaper  shall  possess  in  order  to  be  entitled 
to  publish  legal  advertisements,  or  in  what  particular  newspapers 
legal  advertisements  may  be  published,  for,  as  already  stated,  all 
that  Section  6251,  G.  C,  deals  with  are  rates  of  charges  that  may 
be  made  by  newspapers  qualified  to  publish  legal  advertisements. 
Such  questions  can  only  arise  under  statutes  which  make  provision 
for  the  publication  of  legal  advertisements,  none  of  which  are  in- 
volved at  this  time. 

You  are  therefore  advised  that  the  word  "circulation,"  as  used 
in  the  proviso  to  Section  6251,  G.  C,  means  the  bona  fide  circulation 
of  the  issue  of  the  newspaper  in  which  the  legal  advertisement  is 
published. 
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NEW  INCORPORATIONS 

The  Buckeye  Printing  Ink  Co.,  Co- 
lumbus, $25,000.  Carl  M.  Pfeifer, 
Benj.  C.  Schmitt,  H.  T.  Phillips,  B. 
J.  Steele,  C.  E.  Workman,  John  T. 
Heizer. 

The  Universal  Silver  Co.,  East  Liv- 
erpool, $10,000.  Bensley  Percival, 
William  F.  Henke,  William  H.  Dun- 
levy,  John  H.  Henke,  M.  J.  Mc- 
Garry. 

The  Pilgrim  Realty  Co.,  Cleveland, 
$400,000.  I.  W.  Sharp,  William  R. 
Daley,  N.  K.  Dorr,  F.  F.  Deam,  E. 
Harper. 

The  Midvale  Oil  Co.,  Cleveland, 
$50,000.  J.  M.  Zwilling,  K.  Wing,  L. 
C.   Hinslea,   Theo.   C.   Robinson,   Jos. 

A.  Schlitz. 

The  New  Springfield  Oil  &  Gas 
Co.,  New  Springfield,  $10,000.  Wil- 
liam Hammer,  Harry  W.  Felger,  Har- 
vey A.  Felger,  John  Moyer,  Daniel 
Seeger. 

The  Hartson-Motter  Lumber  Co., 
Mansfield,   $10,000.     H.    D.    Hartson, 

B.  W.  Motter,  Mattie  J.  Hartson,  An- 
na Motter,  Elmore  H.  Houston,  Myr- 
tle Houston. 

The  Cities'  Service  Oil  Co.,  Cleve- 
land, $1,000.  M.  C.  Seeley,  A.  John- 
son, C.  W.  Fischer,  C.  J.  Wright,  R. 

B.  Stitzer. 

The  Da-Nite  Signal  Light  Co., 
Cleveland,  $10,000.  Russell  Finner- 
an,  Otto  A.  Saeltzer,  Paul  A.  Fergu- 
son, Charles  C.  Finneran,  Jacob  Grow. 

The  Standard  Chemical  Closet  Co., 
Leipsic,  $10,000.  Saul  Baron,  E.  Lee- 
son,  Jack  Washauer,  Hattie  Wash- 
auer,  Lucile  Baron. 

The  Bond  Investment  Co.,  Cleve- 
land, $100,000.  H.  A.  Tremaine,  J. 
H.  Whitelaw,  J.  M.  Bateman,  C.  E. 
Frailey,  P.   L.   Frailey. 

The  Buckeye  Rental  Garage  &  Con- 
struction Co.,  Akron,  $120,000.  James 

C.  Stewart,  Hays  Meredith,  James  L. 
Alkire,  Jessie  M.  Stewart,  William 
G.  Schindewolf. 

The  Cuyahoga  Oil  &  Development 
Co.,  Cleveland,  $250,000.  George  L. 
O'Malley,  G.  F.  Knippenberg,  C.  H. 
Ross,  Henry  L.  Reinartz,  Ray  T. 
Miller. 


The  Automotive  Service  Garage 
Co.,  Dayton,  $5,000.  E.  E.  Kumler, 
John  Altrichter,  G.  L.  Sutton,  E.  C. 
Harcourt,  Lee  E.  Hoffman. 

The  Forest  City  Candy  Co.,  Cleve- 
land, $5,000.  Fred  Cunningham,  L. 
A.  Chotek,  Thomas  Reid,  W.  E.  Cun- 
ningham, Martha  Reid. 

The  Temple  Co.,  Bellaire,  $10,000. 
William  F.  Truax,  Sr.,  Joseph  Kac- 
marczyk,  Robert  Truax,  Adolph  Paci- 
fico,  Jos.  Kaluha. 

The  Troop  A  Riding  Academy  Co., 
Cleveland,  $500.  I.  W.  Sharp,  B.  S. 
Brady,  Wm.  R.  Daley,  J.  H.  Kellogg, 
N.  K.  Dorr. 

The  C.  T.  &  R.  Co.,  Columbus,  $25,- 
000.  Fred  M.  Ellis,  J.  W.  Echenrode, 
J.  P.  Brennan,  John  W.  Zuber,  O.  M. 
Kirkbride. 

The  Surety  Finance  Co.,  Columbus, 
$500.00.  II.  C.  Ensign,  G.  W.  Pierce, 
C.  A.  Boyd,  E.  J.  Holmes,  J.  G.  Mul- 
barger. 

The  Brookside  Park  Co.,  Cortland, 
$10,000.00.  H.  O.  Snow,  C.  C.  Shafer, 
Frank  C,  Weir,  C.  C.  Hudsell,  H.  F. 
Smith. 

The  John's  Music  Co.,  Lima,  $50,- 
000.00.  John  A.  Edwards,  Mary  F. 
Edwards,  Don  D.  John,  Mabel  V. 
John,  C.  H.  Neville. 

The  Garfield  Heights  Amusement 
Co.,  Cleveland,  $500.00.  Louis  Mc- 
Millan, George  E.  Wilke,  Leo  J. 
Schultz,  Alfred  A.  Myers,  Frank  G. 
Buehler. 

The  Gilbert  Lunch  Service  Co., 
Cleveland,  $25,000.00.  M.  J.  Sauer, 
P.  J.  Schier,  E.  C.  Sauer,  A.  A.  Hart, 
R.   Gilbert. 

The  Apple  Creek  Screen  Door  Co., 
Apple  Creek,  $20,000.00.  W.  A. 
Knoble,  J.  A.  Zaugg,  Wm.  Cramer, 
Mrs.  A.  D.  Eyman,  Henry  Young. 

The  Radioelectric  Shop  Co.,  Cleve- 
land, $10,000.00.  R.  P.  Abbey,  J.  H. 
Cousins,  H.  J.  Doolittle,  George  D. 
Rogers,  B.  Z.  Webb. 

The  Ashland  County  Live  Stock 
Co.,  Ashland,  $5,000.00.  J.  M.  Fluke, 
F.  E.  Cole,  Howard  Metcalf,  J.  A. 
Dinsmore,  C.  C.  Roberts. 

The  Centerburg  Jersey  Farm  Co., 
Centerburg,  $50,000.00.  J.  L.  Evans, 
H.  L.  Evans,  E.  E.  Kile,  Ernest 
House,  M.  House. 


238 


Secretary  of  State 


239 


The  Youngstown  Stamping  Co., 
Youngstown,  $500.00.  D.  F.  Zollner, 
W.  P.  Barnum,  G.  F.  Hammond,  S.  B. 
Mitchell,  Pauline  Feibus. 

The  Krieg  Oil  &  Gas  Co.,  Logan, 
$28,000.00.  John  E.  Krieg,  E.  E. 
Campbell,  E.  B.  Francis,  Blaine  John- 
son, Harry  Eastman. 

The  Wain  Cottage  Sites  Co.,  Cleve- 
land, $25,000.00.  L.  H.  Wain,  George 
G.  Whitcomb,  S.  A.  Cook,  A.  E.  Davis, 
R.  D.  Brown. 

The  Corning  Masonic  Building  Co., 
Corning,  $30,000.00.  W.  J.  Garrison, 
E.  L.  Murphy,  Samuel  Eichenbaum, 
C.  F.  Swartz,  Jacob  J.  Miller. 

The   Guildleather   Co.,    Springfield* 
$25,000.00.  Otto  Hilt,  John  M.  Stritch, 
Edgar    Sands,    George    F.    Maxwell, 
James  B.  Malone. 

The  Ralph  J.  Gillett  Importing  Co., 
Cleveland,  $500.00.  Ralph  J.  Gillett, 
Joserihine  D.  Gillett,  Will  G.  Guenth- 
er,  M.  P.  Guenther,  E.  Rush. 

The  Icy-Dew  Products  Co.,  Cleve- 
land, $10,000.00.  Moris  andskroner, 
Yetta  Landskroner,  Morton  Blair, 
Chas.  Landskroner,  Dr.  Theo.  Jacob- 
son. 

The  Tulsanati  Oil  Co.,  Cincinnati, 
$80,000.00/  Ben  Watelsky,  Louis 
Manheimer,  William  L.  Eimer,  Wil- 
liam O.  Treverton,  Gordon  G.  Hypes. 

The  Kacinski  Co.,  Bellaire,  $100,- 
000.00.  Steve  Kacinski,  Angelo  Ci- 
faldi,  Carl  G.  Steger,  L.  Witt,  A. 
Genevriere. 

The  Lakewood  Builders  Supply  & 
Coal  Co.,  Cleveland,  $20,000.00.  Jov 
S.  Hurd,  John  Scheuer,  Wm.  H.  Bal- 
horn,  M.  Witham,  Peter  A.  Mc- 
Namara. 

The  Mineral  Ridge  Coal  Co.,  Nel- 
sonville,  $20,000.00.  C.  E.  Campbell, 
Jas.  Hamer.  M.  M.  Kasler,  Earl  N. 
Campbell,  G    H.  Trimmer. 

The  Graffo  Products  Co.,  Cleve- 
land, $10,000.00.  M.  Friedman,  A. 
Friedman,  David  C.  Goldston,  Ida 
Goldston,  Belle  Friedman. 

The  Crescent  Amusement  Co.,  Min- 
ster, $10,000.00.  George  Knostman, 
John  Karsen.  Louis  Knostman,  Louis 
Hafner,  Fanny  Mertzman. 

The  Gem  Confectionery  Co.,  Day- 
ton, $5,000.00.  Ray  S.  Busic,  Lurene 
Busic,  G.  L.  Sutton,  E.  E.  Kumler, 
Lee  E.  Hoffman. 

The  A.  Z.  Building  Co.,  Columbus, 
$30,000.00.  Thomas  G.  Phillips,  J.  J. 
Falconer,  J.  E.  McClintock,  W.  H. 
Parkmer,  Ferman  E.    Bear. 


The  Central  Welding  &  Cutting 
Co.,  Canton,  $10,000.00.  Glenn  Wil- 
son, Chas.  S.  Weintraub,  S.  C.  Kram- 
er, Earl  White,  Helen  E.  Roush. 

The  D.  Co.,  Lima,  $50,000.00.  John 
W.  Roby,  D.  C.  Dunn.  H.  I.  Bland,  T. 
Reed  Dunlap,  V.  W.  Durbin. 

The  Devonian  Vapor  bath  Co.,  Lo- 
rain, $10,000.00.  J.  W.  A.  Wilmore, 
O.  F.  Hageman,  W.  E.  Gethin,  H.  H. 
Nye,  Custer  Snyder. 

The  Wolff  Oil  Co.,  Bowling  Green, 
$100,000.00.  John  Wolff,  A.  H. 
Prieur,  William  P.  Ruth,  Frank  E. 
Lamb,  Frederick  H.  Prieur. 

The  National  Buyers  Co.,  Dayton, 
$10,000.00.  John  Rogers,  George  H. 
Jones,  C.  Hartle,  G.  L.  Sutton,  E.  E. 
Kumler. 

The  Delaplane  Bros.  Bakery  Co., 
Dayton,  $5,000.00.  H.  A.  Delaplane, 
W.  L.  Delaplane,  E.  E.  Kumler,  G.  L. 
Sutton. 

The  Family  Rubber  Co.,  Akron, 
$10000.00.  Charles  V.  Starkey, 
Nellie  P.  Grunigen,  Ernest  H.  Clines- 
dinst,  Fred  O.  Smoyer,  Charles  E. 
Smoyer. 

The  Kimmel  Co.,  Mentor  Special 
District,  $10,000.00.  W.  H.  Hassel- 
man,  C.  W.  Patterson,  H,  F.  Kimmel, 
E.  Zolad,  E.  Brown. 

The  States  Coal  Co.,  Columbus, 
$500.00.  A.  N.  Spencer,  Geo.  Hay- 
den,  Paul  L.  Weaver,  L.  H  Mumford, 
W.  Benjamin. 

The  Artone  Paper  Co.,  Cleveland, 
$500.00.  J.  C.  Royon,  C.  H.  Royon, 
Elliott  E.   Stearns,  A.  J.  Sanders,  J. 

A.  Chamberlain. 

The  Wilmington  Fair  Co.,  Wil- 
mington, $12,500.00.  Frank  Hunni- 
cutt,  H.  D.  Pennington,  H.   K.  Bailey, 

B.  W.  Smith  Lew  Wallace. 

The  Nathan  Realty  Co.,  Cleveland, 
$10,000.00.  Nathan  Soffens,  Rose  G. 
Kauffman,  Asher  Levin,  Morris  H. 
Hausman,  Cecelia  Soffens. 

The  Moser-Kugelman  Co.,  Lima, 
$25,000.00.  Henry  Moses,  Milton 
Kugelman,  Edith  M.  Moses,  Agnes 
M.  Kugelman,  Leslie  H.  Blank. 

The  Halev  and  Co.,  Warren,  $25,- 
000.00.  E.  R.  Smith,  J.  J.  Karl,  A.  N. 
Flora,  T.  J.  Haley,  H.  M.  Steele. 

The  Queen  City  Finance  Co.,  Cin- 
cinnati, $10,000.00.  Harry  A.  Wiech- 
man,  George  H.  Haldy,  Flora  K. 
Wiechman,  Emma  K.  Haldy,  Fred  W. 
Wiechman. 

The  Peerless  Iron  &  Steel  Co., 
Warren,  $10,000.00.  J.  Whitaker,  D. 
M.  Bell,  T.  A.  Elwell,  Geo.  P.  Lutz.    ■ 
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The  Barren  Fork  Coal  Co.,  Cleve- 
land, $20,000.00.  Walter  H.  Gram- 
mes, M.  C.  Byrnes,  D.  V.  Moore,  John 
T.  Scott,  N.  T.  McGann. 

The  Trumbull  Securities  Co.,  War- 
ren, $500.00.  W.  M.  Carter,  Arden,  O. 
Lea,  Henry  H.  Hoppe,  Helen  Shoen- 
berger,  Elizabeth  Baldwin. 

Increases 

The  Milburn  Wagon  Co.,  Toledo, 
from  $625,000.00  to  $1,000,000.00. 

The  Andrews  Asphalt  Paving  Co., 
Hamilton,  from  $30,000.00  to  $300,- 
000.00. 

The  Hickok  Electrical  Instrument 
Co.,  Cleveland,  from  $10,000.00  to 
$15,000. 

The  Lorain  County  Mortgage  & 
Title  Co.,  Elyria,  from  $100,000  to 
$500,000. 

The  Peebles  Paving  Brick  Co.,  New 
Boston,  from  $50,000.00  to  $200,- 
000.00. 

The  Morgan  Engineering  Co.,  Al- 
liance, from  $3,000,000.00  to  $5,000,- 
000.00. 

The  Magnolia  Transit  Line  Co., 
Magnolia,  from  $1,500.00  to  $25,- 
000.00. 

The  Heidecker  Brick  Co.,  Brecon, 
from  $15,000.00  to  $30,000.00. 

The  International  Underwriters 
Co.,  Cleveland,  from  $5,000.00  to  $20,- 
000.00. 

The  General  Power  Construction 
Co.,  Cleveland,  from  $10,000.00  to 
$100,000.00. 

The  Hughes-Peters  Electric  Co., 
Columbus,  from  $75,000.00  to  $100,- 
000.00. 

The  Universal  Machine  Co.,  Bowl- 
ine Green,  from  $1,250,000  to  $1,500,- 
000.00. 

The  Eclat  Rubber  Co.,  Cleveland, 
from  $100,000.00  to  $150,000.00. 

The  Republic  Sash,  Door  &  Mill- 
work  Co.,  Cleveland,  from  $20,000.00 
to  $40,000.00. 

The  Gordon  Chocolate  Co.,  Cincin- 
nati, from  $60,000.00  to  $78,375.00. 

The  Jonannesberg-Neuger  Co., 
Cleveland,  from  $25,000  to  $75,000. 

The  Standard  Securities  Co.,  Zanes- 
ville,  from  $100,000  to  $150,000. 

The  Liston  Ave.  Building  &  Loan 
Co.,  Cincinnati,  from  $500,000  to 
$1,000,000. 

The  Bruce  &  West  Manufacturing 
Co.,  Cleveland,  from  $125,000  to 
$175,000. 

The  Clay  Workers  Service  Co., 
Cleveland,  from  $1,000.00  to  $50,- 
000.00. 


The  E.  W.  Fulmer  Co.,  Springfield, 
from  $25,000.00  to  $60,000. 

The  Jeannin   Electric   Co.,    Toledo, 
•from  $150,000.00  to  $250,000.00. 

The  Municipal  Realty  Co.,  Cleve- 
land, from  $100,000.00  to  $250,000.00. 

The  Park  Theatre  Co.,  Ravenna, 
from  $80,000.00  to  $250,000.00. 

The  Wade  Park  Manor  Co.,  Cleve- 
land, from  5,000  shares  to  7.500 
shares  of  common  stock  of  no  par 
value. 

The  Treaty  Co.,  Greenville,  from 
$190,000.00  to  $250,000.00. 

The  Kirtland  Country  Club  Co., 
Kirtland,  from  $600,000.00  to  $800,- 
000.00. 

The  Clemmer  and  Johnson  Co., 
Akron,  from  $100,000.00  to  $250,- 
000.00. 

The  Cleveland  Kitchen  Table  Co., 
Cleveland,  from  $40,000  to  $80,000.00. 

The  Mutual  Building  &  Investment 
Co.,  Cleveland,  from  $10,000,000.00 
to  $20,000,000.00. 

The  Stprrs  Schafer  Co.,  Cincinnati, 
from  $200,000.00  to  $300,000.00. 

The  Washington  Savings  Bank  Co., 
Cleveland,  from  $100,000.00  to  $150,- 
000.00. 

The  J.  &  F.  Schroth  Packing  Co., 
Cincinnati,  from  $250,000.00  to  $500,- 
000.00. 

The  McMillen  Sanitarium  Co.,  Co- 
lumbus, from  $50,000.00  to  $60,000.00. 

The  Power  Manufacturing  Co., 
Marion,  from  $225,000.00  to  $300,- 
000.00. 

Decreases 

The  Federal  Service  Co.,  Columbus, 
from  $100,000.00  to  $25,000.00. 

The  Thomas  Co.,  Youngstown,  from 
$700,000.00  to  $525,000.00. 

The  W.  H.  Mullins  Co.,  Salem,  from 
$300,000.00   to   $3,000.00. 

The  Columbus  Bond  &  Mortgage 
Co.,  from  $1,000.00  to  $10,000.00. 
(ColumbuB.) 

The  Gambrinus  Brewing  Co.,  Co- 
lumbus, from  $300,000.00  to  $9,000.00. 

The  Loomis  Coal  Co.,  Canton,  from 
$40,000.00  to  $1,000.00. 

The  Youngstown  Iron  &  Steel  Co., 
Youngstown,  from  $3,000,000.00  to 
$10,000.00. 

The  Investment  Securities  Co., 
Cleveland,  from  $300,000.00  to  $20,- 
000.00. 

The  Bradford  Belting  Co.,  Cincin- 
nati, from  $100,000.00  to  $1,000.00. 

The  Leibold-Farrell  Building  Co., 
from  $65,000.00  to  $60,000.00. 


PUBLIC  UTILITIES  COMMISSION 


No.  2292— In  the  Matter  of  the  Application  of  The  Northern  Ohio 
Traction  and  Light  Company  for  Consent  and  Authority  to 
Issue  and  Sell  Its  Preferred  Stock.    Prayer  Granted. 


(Dated  June  3,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
cf  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Northern  Ohio 
Traction  and  Light  Company,  (a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio), 
asking  the  consent  and  authority  of  this  Commission  to  issue  its 
seven  per  cent,  preferred  capital  stock  of  the  total  par  value  of 
$6,872,200.00;  $225,000.00,  par  value,  of  such  capital  stock  to  be 
exchanged  for  a  like  par  amount  of  applicant's  six  per  cent,  pre- 
ferred capital  stock  now  pledged  to  The  B.  F.  Goodrich  Company 
under  authority  of  the  order  of  this  Commission  in  proceeding 
No.  1420,  $994,860.00,  par  value,  of  said  seven  per  cent,  capital 
stock  to  be  issued  in  lieu  of  a  like  par  amount  of  six  per  cent, 
capital  stock  authorized  by  the  orders  of  this  Commission  in  pro- 
ceedings Nos.  1307,  1464,  1490,  1649,  1944  and  1982,  and  $5,462,- 
400.00,  par  value,  of  said  seven  per  cent,  preferred  capital  stock  to 
be  exchanged,  from  time  to  time  and  as  the  same  is  presented  for 
conversion,  for  applicant's  six  per  cent,  preferred  capital  stock 
now  issued  and  outstanding. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  the  issue  of  applicant's  said  seven  per  cent,  preferred  capital 
stock  of  the  par  value  of  $6,872,200.00  is  reasonably  required  and 
necessary  for  the  reorganization  and  readjustment  of  applicant's 
capitalization,  and  is  satisfied  that  consent  and  authority  for  the 
issue  and  disposition  of  said  seven  per  cent,  preferred  capital 
stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Northern  Ohio  Traction  and  Light 
Company  be,  and  hereby  it  is  authorized  to  issue  its  seven  per 
cent,  preferred  capital  stock  of  the  total  par  value  of  six  million, 

265 


266  Department  Reports 

six  hundred  seventy-two  thousand,  two  hundred  dollars  ($6,672,- 
200.00),  and  that  nine  hundred  ninety-four  thousand,  eight  hun- 
dred dollars  ($994,800.00) ,  par  value  thereof,  be  sold  for  the  high- 
est price  obtainable  but  not  less  than  the  par  value  thereof.  It 
is  further 

Ordered,  That  said  seven  per  cent,  preferred  capital  stock  be 
issued,  and  the  proceeds  arising  from  the  sale  of  so  much  thereof 
as  may  be  sold  expended  for  the  following  purposes,  and  no  others, 
to  wit: 

(a)  $225,000.00,  par  value,  of  said  capital  stock  to  be 
exchanged  for  a  like  par  amount  of  applicant's  six  per  cent: 
preferred  capital  stock  now  pledged  to  The  B.  F.  Goodrich 
Company  under  authority  of  the  order  of  this  Commission  in 
proceeding  No.  1490; 

(b)  The  proceeds  arising  from  the  sale  of  $994,800.00, 
par  value,  of  said  capital  stock  to  be  expended  for  the  purpose 
prescribed  by  the  orders,  heretofore  made  and  entered  in  pro- 
ceedings Nos.  1307,  1454,  1490,  1649,  1944  and  1992  for  the 
expenditure  of  the  proceeds  to  be  derived  from  the  sale  of 
$994,800.00,  par  value,  of  applicant's  six  per  cent,  preferred 
capital  stock  therein  authorized  and  now  unissued  and  un- 
sold, and 

(c)  $5,452,400.00,  par  value,  of  said  capital  stock  to  be 
exchanged,  at  par,  from  time  to  time,  when  and  as  applicant's 
presently  outstanding  six  per  cent,  preferred  capital  stock 
shall  be  presented  for  conversion  into  such  seven  per  cent, 
preferred  capital  stock. 

It  is  further 

Ordered,  That  the  authority  of  this  Commission,  granted  by 
said  orders,  so  made  and  entered  in  proceedings  Nos.  1307,  1454, 
1490;  1649,  1944  and  1992,  for  the  issue  and  disposition  of  ap- 
plicant's six  per  cent,  preferred  capital  stock  of  the  par  value  of 
$994,800.00  be,  and  hereby  the  same  is  revoked  and  held  for 
naught.     It  is  further 

Ordered,  That,  forthwith  upon  the  conversion  of  any  of  ap- 
plicant's said  presently  outstanding  six  per  cent,  preferred  capital 
stock,  including  the  $226,000.00,  par  amount  thereof,  pledged  to 
The  B.  F.  Goodrich  Company,  into  the  seven  %  per  cent,  preferred 
capital  stock  herein  authorized  to  be  issued  and  disposed  of,  such 
six  per  cent,  preferred  capital  stock  be  cancelled  and  destroyed.  It 
is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semiannually,  within  fifteen  days  after  the  close  of  each 
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calendar  semiannual  period,  of  the  issue  and  disposition  of  its 
seven  per  cent,  preferred  capital  stock  and  the  expenditure  of  the 
proceeds  of  such  part  thereof  as  may  be  sold,  pursuant  to  the 
terms  and  conditions  of  this  order,  and  of  the  cancellation  and 
destruction  of  such  six  per  cent,  preferred  capital  stock  as  may  be 
presented  for  conversion. 

No.  2810— In  the  Matter  of  the  Application  of  The  Toledo  Railway 
and  Light  Company  for  Authority  to  Issue  Certain  of  Its  Im- 
provement Mortgage  Bonds.    Prayer  Granted. 


(Dated  June  13,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Toledo  Railways  and 
Light  Company,  (a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  asking  the  consent 
and  authority  of  this  Commission  to  issue  and  deliver  to  The 
Toledo  Traction,  Light  and  Power  Company,  its  improvement 
mortgage,  seven  per  cent,  demand  gold  bonds  of  the  principal  sum 
of  $1,361,000.00  in  repayment  of  such  amount  of  the  advances, 
aggregating  the  sum  of  $1,361,288.09,  made  by  said  The  Toledo 
Traction,  Light  and  Power  Company  to  the  applicant  within  the 
period,  January  first,  1920  to  May  first,  1921,  and,  by  the  ap- 
plicant, expended  in  the  provision  of  additions,  extensions  and 
improvements  to  its  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein,  the  evidence  offered 
at  the  hearing  thereupon,  and  its  independent  inquiry  and  in- 
vestigation in  said  matter, 

(1)  That,  within  the  period  January  f\rst,  1920,  to  May 
first,  1921,  net  additions  were  actually  provided  to  applicant's 
facilities  of  the  total  cost  of  $2,361,386.09  with  moneys,  of 
such  aggregate  sum  advanced  to  the  applicant  by  The  Toledo, 
Traction,  Light  and  Power  Company; 

(2)  That  the  issue  of  applicant's  said  Improvement 
Mortgage,  seven  per  cent,  demand  gold  bonds  of  the  principal 
sum  of  $1,361,000.00  is  reasonably  required  and  the  delivery 
of  the  same  to  said  The  Toledo  Traction,  Light  and  Power 
Company  now  necessary  for  the  payment  and  discharge  (or 
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lawful  funding)  of  such  principal  sum  of  applicant's  indebted- 
ness to  said  The  Toledo  Traction,  Light  and  Power  Company, 
and 

(3)  That,  the  applicant  now  having  bonds  issued  and  out- 
standing in  excess  of  its  issued  and  outstanding  capital  stock, 
the  issue  and  disposition  of  said  improvement  mortgage,  seven 
per  cent,  demand  gold  bonds  in  excess  of  applicant's  issued 
and  outstanding  capital  stock  should  be  specifically  consented 
to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  said  improvement  mortgage,  seven  per 
cent,  demand  gold  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Toledo  Railways  and  Light  Company- 
be,  and  hereby  it  is  authorized  to  issue  its  improvement  mortgage, 
seven  per  cent,  demand  gold  bonds  of  the  principal  sum  of  one 
million,  three  hundred  and  sixty-one  thousand  dollars  •  ($1,361,- 
000.00).    It  is  further 

Ordered,  That  the  issue  and  disposition  of  said  improvement 
mortgage,  seven  per  cent,  demand  gold  bonds  in  excess  of  appli- 
cant's issued  and  outstanding  capital  stock  be,  and  hereby  they 
are,  specifically,  consented  to,  authorized  and  approved.  It  is 
further 

Ordered,  That  said  improvement  mortgage,  seven  per  cent, 
demand  gold  bonds  be  issued  and  delivered,  as  fully  paid,  to  The 
Toledo  Traction,  Light  and  Power  Company  in  payment  and  dis- 
charge of  a  like  principal  sum  of  applicant's  indebtedness  to  said 
corporation  for  and  on  account  of  the  moneys,  of  the  sum  of 
$1,361,386.09,  advanced,  by  it,  to  the  applicant  and,  within  the 
period,  January  first,  1920  to  May  first,  1921,  used,  by  the  appli- 
cant, to  provide  actual  net  additions  to  its  facilities,  as  more 
specifically  set  forth  in  the  application  herein,  which,  insofar  as  it 
enumerates  and  described  said  additions  and  the  cost  thereof, 
hereby  is  made  a  part  of  this  order  by  reference ;  nor  shall  said 
improvement  mortgage,  seven  per  cent,  demand  gold  bonds  be 
issued  and  disposed  of  for  any  other  purpose  whatsoever.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  improvement  mort- 
gage, seven  per  cent,  demand  gold  bonds  pursuant  to  the  terms  and 
conditions  of  this  order. 
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No.  879 — In  the  Matter  of  the  Appeal  of  The  Columbus  Gas  and 
Fuel  Company,  From  the  Ordinance  Passed  by  the  City  of  Co- 
lumbus, June  12,  1916,  Fixing  the  Maximum  Gas  Rate  in  the 
City  of  Columbus  at  30c  Per  Thousand  Cubic  Feet* 


(Dated  June  1,  1921.) 

This  day  this  cause  came  on  to  be  heard  upon  the  petitions 
and  applications  of  The  Columbus  Gas  and  Fuel  Company  and  of 
the  City  of  Columbus  for  a  rehearing  of  the  protests  against  the 
tentative  valuation  fixed  by  The  Public  Utilities  Commission  of 
Ohio  upon  the  property  of  said  company,  heretofore  filed  herein, 
and  of  the  matters  determined  and  decided  in  connection  there- 
with, and  of  the  final  valuation  of  said  property  as  fixed  by  the 
Commission,  and  of  all  matters  upon  which  the  order,  decision, 
finding  and  entry  of  said  Commission,  of  date  the  twenty-third  day 
of  November,  1920,  fixing  said  final  valuation  are  based,  and  was 
argued  by  council  and  submitted  to  the  Commission,  and  this  Com- 
"mission  being  advised  in  the  premises,  does  find  that  said  petitions 
and  applications  of  said  The  Columbus  Gas  and  Fuel  Company  and 
of  the  City  of  Columbus  are  well  taken  and  that  a  rehearing  of  the 
matters  and  things  above  set  out  should  be  had.    It  is,  therefore, 

Ordered,  That  the  petitions  and  applications  of  The  Columbus 
Gas  and  Fuel  Company  and  of  the  City  of  Columbus  for  a  rehear- 
ing, as  aforesaid,  be  granted,  and  that  the  order  referred  to  above, 
dated  the  twenty-third  day  of  November,  1920,  be  set  aside  and 
held  for  naught,  and  that  a  rehearing  of  the  matters  and  things 
herein  set  forth,  including  the  fixing  of  said  final  valuation,  be 
had ;  the  date  of  said  rehearing  to  be  fixed  by  further  order  of  this 
Commission. 


No.  879 — In  the  Matter  of  the  Appeal  of  The  Columbus  Gas  and 
Fuel  Company,  From  the  Ordinance  Passed  by  the  City  of  Co- 
lumbus, June  12,  1916,  Fixing  the  Maximum  Gas  Rate  in  the 
City  of  Columbus,  at  30c  Per  Thousand  Cubic  Feet. 


(Dated  June  1,  1921.) 

This  day  this  cause  came  on  to  be  heard  upon  the  appeal  of 
The  Columbus  Gas  and  Fuel  Company  from  the  ordinance  passed 
by  the  City  of  Columbus,  June  12,  1916,  fixing  the  maximum  na- 
tural gas  rate  in  the  City  of  Columbus  at  thirty  cents  (30c)  per 
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thousand  cubic  feet,  for  the  period  of  five  years  from  and  after 
July  12,  1916,  and  there  appeared  before  the  Commission  the  City 
Attorney,  Charles  A.  Leach,  representing  the  City  of  Columbus, 
Ohio,  and  he  having  stated  to  this  Commission  that  the  council  of 
the  City  of  Columbus,  Ohio,  did  on  the  21st  day  of  March,  1921, 
pass  a  resolution,  which  said  resolution  was  on  the  13th  day  of 
April,  1921,  passed  over  the  veto  of  the  Mayor  of  the  City  of  Co- 
lumbus, Ohio,  authorizing  and  directing  him,  as  City  Attorney,  to 
settle  the  appeal  of  The  Columbus  Gas  and  Fuel  Company  in  the 
above  numbered  case,  which  appeal  was  taken  from  the  natural 
gas  rate  ordinance,  No.  29,469,  passed  June  12,  1916,  effective  July 
12,  1921,  said  settlement  to  be  made  by  a  proper  agreed  entry 
between  the  City  of  Columbus  and  The  Columbus  Gas  and  Fuel 
Company,  to  be  approved  by  The  Public  Utilities  Commission  of 
Ohio,  fixing  the  rate  for  natural  gas  for  the  period  from  July  12, 
1916  to  July  12,  1921,  at  the  rate  of  35c  per  each  one  thousand 
cubic  feet,  from  >frhich  price  a  discount  of  five  cents  shall  be  al- 
lowed for  each  one  thousand  cubic  feet,  conditioned  upon  the  pay- 
ment of  the  monthly  bills  within  the  time  prescribed  by  the  rules 
and  regulations  of  said  The  Columbus  Gas  and  Fuel  Company,  this 
being  the  rate  the  consumers  have  been  paying  since  the  12th  day 
of  July,  1916.     Said  resolution  reads  as  follows,  to  wit: 


"Resolution 

"Be  it  Resolved  by  the  Council  of  the  City  of  Columbus 
"That  the  city  attorney  be  and  he  is  hereby  authorized 
and  directed  to  enter  into  an  agreement  of  settlement  of  the 
appeals  of  The  Columbus  Gas  &  Fuel  Company  and  The  Fed- 
eral Gas  Fuel  Company  in  cases  No.  879  and  880  respectively 
before  the  Public  Utilities  Commission  of  Ohio,  which  ap- 
peals were  taken  from  the  natural  gas  rate  ordinance  No. 
29469,  passed  June  12,  1916,  effective  July  12,  1918,  said  set- 
tlement to  be  made  by  a  proper  agreed  entry  between  the  City 
of  Columbus  and  said  gas  companies,  to  be  approved  by  the 
Public  Utilities  Commission  of  Ohio,  fixing  the  rate  for 
natural  gas  for  the  period  from  July  12,  1916,  the  effective 
date  of  the  ordinance,  to  July  12,  1921  inclusive,  at  the  rate 
of  35  cents  for  each  one  thousand  cubic  feet  from  which  price 
a  discount  shall  be  made  of  5  cents  for  each  one  thousand 
cubic  feet  if  the  monthly  bills  are  paid  within  the  time  pre- 
scribed by  the  rules  and  regulations  of  said  The  Columbus 
Gas  &  Fuel  Company  and  The  Federal  Gas  &  Fuel  Company, 
which  is  the  rate  the  consumers  have  been  paying  since  the 
12th  day  of  July,  1916. 

"This  resolution  shall  take  effect  and  be  in  force   from 
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and  after  the  earliest  period  allowed  by  law;  provided,  how- 
ever that  the  same  shall  be  of  no  force  *and  effect  unless  The 
Columbus  Gas  &  Fuel  Company  and  The  Federal  Gas  &  Fuel 
Company  shall  have  filed  their  acceptance  in  writing  of  all  of 
the  terms  and  provisions  of  Ordinances  Nos.  32514  and  32516, 
passed  March  21st,  1921,  within  the  time  stipulated  therein. 

"Adopted  March  21,  1921.  J.  O.  Nailor, 

President  of  Council. 
"Approved. 

"Attest:     Opha  Moore, 

City  Clerk. 

"I  hereby  certify  that  the  foregoing  is  a  true  copy,  as 
taken  from  the  records  on  file  in  this  office. 

"March  22,  1921.  Opha  Moore, 

City  Clerk." 

That  also  at  the  same  time  appeared  before  said  Commission 
counsel  of  record  of  The  Columbus  Gas  and  Fuel  Company,  and 
stated  to  the  Commission  that  said  resolution  had  been  agreed  to 
in  all  respects  by  the  said  The  Columbus  Gas  and  Fuel  Company, 
and  that  it  had  been  agreed  between  the  parties  to  this  cause  that 
an  entry  of  settlement,  in  accordance  with  the  terms  of  said  resolu- 
tion, be  drawn  and  presented  to  this  Commission  for  its  approval 
and  in  final  settlement  of  case  No.  879. 

And  the  Commission  being  fully  advised  in  the  premises, 
finds  that  the  City  of  Columbus,  acting  through  its  City  Council, 
and  The  Columbus  Gas  and  Fuel  Company,  have  agreed  to  a  set- 
tlement of  said  appeal  according  to  the  terms  of  said  resolution, 
and  subject  to  the  approval  of  this  Commission,  and  that  the  rate 
agreed  upon  between  the  parties  hereto  to  be  charged  during  the 
period  from  July  12, 1916  to  July  12, 1921,  is  35c  for  each  one  thou- 
sand cubic  feet  of  natural  gas,  from  which  price  a  discount  of  5c 
per  thousand  cubic  feet  shall  be  made  if  the  monthly  bills  were 
paid  within  the  time  prescribed  by  the  rules  and  regulations  of 
«aid  The  Columbus  Gas  and  Fuel  Company. 

Now,  therefore,  by  reason  of  said  agreement,  by  and  between 
the  parties  hereto,  and  by  reason  of  the  fact  that  said  parties  have 
agreed  that  from  July  12, 1916  to  July  12,  1921,  the  rate  of  35c  for 
each  one  thousand  cubic  feet,  from  which  price  a  discount  of  5c 
per  thousand  cubic  feet  shall  be  made,  conditioned  upon  the  pay- 
ment of  monthly  bills  during  the  time  prescribed  by  the  rules  of 
said  The  Columbus  Gas  and  Fuel  Company,  is  a  fair  and  reason- 
able rate  for  natural  gas  during  said  period,  said  Commission  does 
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now  hereby  approve. said  settlement,  and  does  fix  the  rate  for  na- 
tural gas  in  the  City  of  Columbus  to  be  charged  during  the  period 
aforesaid,  to  wit:  From  July  12,  1916  to  July  12,  1921,  at  35c  for 
each  one  thousand  cubic  feet,  from  which  price  a  discount  of  5c 
per  thousand  cubic  feet  shall  be  allowed,  conditioned  upon  the  pay- 
ment of  the  monthly  bills  within  the  time  prescribed  by  the  rules 
and  regulations  of  said  The  Columbus  Gas  and  Fuel  Company. 


No.  880 — In  the  Matter  of  the  Appeal  of  The  Federal  Gas  and  Fuel 
Company,  From  the  Ordinance  Passed  by  the  City  of  Columbus, 
June  12,  1916,  Fixing  the  Maximum  Gas  Rate  in  the  City  of  Co- 
lumbus at  30c  Per  Thousand  Cubic  Feet. 


(Dated  June  1,  1921.) 

This  day  this  cause  came  on  to  be  heard  upon  the  petitions 
and  applications  of  The  Federal  Gas  and  Fuel  Company  and  of  the 
City  of  Columbus  for  a  rehearing  of  the  protest  against  the  ten- 
tative valuation  fixed  by  The  Public  Utilities  Commission  of  Ohio 
upon  the  property  of  said  company,  heretofore  filed  herein,  and  for 
a  rehearing  of  the  valuation  proceedings  herein  and  of  the  mat- 
ters determined  and  decided  in  connection  therewith,  and  of  the 
final  valuation  of  said  property  as  fixed  by  the  Commission,  and  of 
all  matters  upon  which  the  order,  decision,  finding  and  entry  of 
said  Commission,  of  date  the  twenty-third  day  of  November,  1920, 
fixing  said  final  valuation  are  based,  and  was  argued  by  counsel 
and  submitted  to  the  Commission,  and  this  Commission  being  ad- 
vised in  the  premises,  does  find  that  said  petitions  and  applica- 
tions of  said  The  Federal  Gas  and  Fuel  Company  and  of  the  City 
of  Columbus  are  well  taken  and  that  a  rehearing  of  the  matters 
and  things  above  set  out  should  be  had.     It  is,  therefore, 

Ordered,  That  the  petitions  and  applications  of  The  Federal 
Gas  and  Fuel  Company  and  of  the  City  of  Columbus  for  a  rehear- 
ing, as  aforesaid,  be  granted,  and  that  the  order  referred  to  above, 
dated  the  twenty-third  day  of  November,  1920,  be  set  aside  and 
held  for  naught,  and  that  a  rehearing  of  the  matters  and  things 
therein  set  forth,  including  the  fixing  of  said  final  valuation,  be 
had ;  the  date  of  said  rehearing  to  be  fixed  by  further  order  of  this 
Commission. 
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No.  880 — In  the  Matter  of  the  Appeal  of  The  Federal  Gas  and  Fuel 
Company,  From  the  Ordinance  Passed  by  the  City  of  Columbus, 
June  12,  1916,  Fixing  the  Maximum  Gas  Rate  in  the  City  of  Co- 
lumbus at  30c  Per  Thousand  Cubic  Feet. 


(Dated  June  1,  1921.) 

This  day  this  cause  came  on  to  be  heard  upon  the  appeal  of 
The  Federal  Gas  and  Fuel  Company  from  the  ordinance  passed  by 
the  City  of  Columbus,  June  12,  1916,  fixing  the  maximum  natural 
gas  rate  in  the  City  of  Columbus  at  thirty  cents  (30c)  per  thou- 
sand cubic  feet,  for  the  period  of  five  years  from  and  after  July 
12,  1916,  and  there  appeared  before  the  Commission  the  city  at- 
torney, Charles  A.  Leach,  representing  the  City  of  Columbus,  Ohio, 
and  he  having  stated  to  this  Commission  that  the  council  of  the 
City  of  Columbus,  Ohio,  did  on  the  21st  day  of  March,  1921,  pass  a 
resolution,  which  said  resolution  was  on  the  13th  day  of  April, 
1921,  passed  over  the  veto  of  the  Mayor  of  the  City  of  Columbus, 
Ohio,  authorizing  and  directing  him,  as  city  attorney,  to  settle  the 
appeal  of  The  Federal  Gas  and  Fuel  Company  in  the  above  num- 
bered case,  which  appeal  was  taken  from  the  natural  gas  rate 
ordinance,  No.  29469,  passed  June  12,  1916,  effective  July  12,  1916: 
said  settlement  to  be  made  by  a  proper  agreed  entry  between  the 
City  of  Columbus  and  The  Federal  Gas  and  Fuel  Company,  to  be 
approved  by  The  Public  Utilities  Commission  of  Ohio,  fixing  the 
rates  for  natural  gas  for  the  period  from  July  12,  1916  to  July  12, 
1921,  at  the  rate  of  35c  for  each  one  thousand  cubic  feet,  from 
which  price  a  discount  of  five  cents  shall  be  allowed  for  each  one 
thousand  cubic  feet,  conditioned  upon  the  payment  of  the  monthly 
bills  within  the  time  prescribed  by  the  rules  and  regulations  of  said 
The  Federal  Gas  and  Fuel  Company,  this  being  the  rate  the  con- 
sumers have  been  paying  since  the  12th  day  of  July,  1916.  Said 
resolution  reads  as  follows,  to  wit: 

"Resolution 

"Be  it  Resolved  by  the  Council  of  the  City  of  Columbus 
"That  the  city  attorney  be  and  he  is  hereby  authorized 
and  directed  to  enter  into  an  agreement  of  settlement  th  the 
appeals  of  The  Columbus  Gas  &  Fuel  Company  and  The  Fed- 
eral Gas  and  Fuel  Company  in  cases  No.  879  and  880  respec- 
tively before  the  Public  Utilities  Commission  of  Ohio,  which 


274  Department  Reports 

appeals  were  taken  from  the  natural  gas  rate  ordinance  No. 
29469,  passed  June  12,  1916,  effective  July  12,  1916,  said  set- 
tlement to  be  made  by  a  proper  agreed  entry  between  the  City 
of  Columbus  and  said  gas  companies,  to  be  approved  by  the 
Public  Utilities  Commission  of  Ohio,  ■  fixing  the  rate  for 
natural  gas  for  the  period  from  July  12,  1916,  the  effective 
date  of  the  ordinance,  to  July  12,  1921,  inclusive,  at  the  rate 
of  35  cents  for  each  one  thousand  cubic  feet  from  which  price 
a  discount  shall  be  made  of  5  cents  for  each  one  thousand 
cubic  feet  if  the  monthly  bills  are  paid  within  the  time  pre- 
scribed by  the  rules  and  regulations  of  said  The  Columbus 
Gas  &  Fuel  Company  and  The  Federal  Gas  &  Fuel  Company, 
which  is  the  rate  the  consumers  have  been  paying  since  the 
12th  day  of  July,  1916. 

'This  resolution  shall  take  effect  and  be  in  force  from 
and  after  the  earliest  period  allowed  by  law;  provided,  how- 
ever that  the  same  shall  be  of  no  force  and  effect  unless  The 
Columbus  Gas  &  Fuel  Company  and  The  Federal  Gas  &  Fuel 
Company  shall  have  filed  their  acceptances  in  writing  of  all 
of  the  terms  and  provisions  of  Ordinances  Nos.  32514  and 
32516,  passed  March  21st,  1921,  within  the  time  stipulated 
therein. 

"Adopted  March  21,  1921.  J.  O.  Nailor, 

"Approved.  President  of  Council. 

"Attest:     Opha  Moore, 

City  Clerk. 

"I  hereby  certify  that  the  foregoing  is  a  true  copy,  as 
taken  from  the  records  on  file  in  this  office. 

"March  22,  1921.  Opha  Moore, 

City  Clerk." 

That  also  at  the  same  time  appeared  before  said  Commission 
counsel  of  record  of  The  Federal  Gas  and  Fuel  Company,  and 
stated  to  the  Commission  that  said  resolution  had  been  agreed  to 
in  all  respects  by  the  said  The  Federal  Gas  and  Fuel  Company,  and 
that  it  had  been  agreed  between  the  parties  to  this  cause  that  an 
entry  of  settlement,  in  accordance  with  the  terms  of  said  resolu  - 
tion,  be  drawn  and  presented  to  this  Commission  for  its  approval 
and  in  final  settlement  of  case  No.  880. 

And  the  Commission  being  fully  advised  in  the  premises,  finds 
that  the  City  of  Columbus,  acting  through  its  City  Council,  and 
The  Federal  Gas  and  Fuel  Company,  have  agreed  to  a  settlement 
of  said  appeal  according  to  the  terms  of  said  resolution,  and  sub- 
ject to  the  approval  of  this  Commission,  and  that  the  rate  agreed 
upon  between  the  parties  hereto  to  be  charged  during  the  period 
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from  July  12,  1918  to  July  12,  1921,  is  35c  for  each  one  thousand 
cubic  feet  of  natural  gas,  from  which  price  a  discount  of  5c  per 
thousand  cubic  feet  shall  be  made  if  the  monthly  bills  were  paid 
within  the  time  prescribed  by  the  rules  and  regulations  of  said  The 
Federal  Gas  and  Fuel  Company. 

Now,  therefore,  by  reason  of  said  agreement,  by  and  between 
the  parties  hereto,  and  by  reason  of  the  fact  that  said  parties  have 
agreed  that,  from  July  12,  1916,  to  July  12,  1921,  the  rate  of  35c 
for  each  one  thousand  cubic  feet,  from  which  price  a  discount  of 
5c  per  thousand  cubic  feet  shall  be  made,  conditioned  upon  the  pay- 
ment of  monthly  bills  during  the  time  prescribed  by  the  rules  of 
said  The  Federal  Gas  and  Fuel  Company,  is  a  fair  and  reasonable 
rate  for  natural  gas  during  said  period,  said  Commission  does  now 
hereby  approve  said  settlement,  and  does  fix  the  rate  for  natural 
gas  in  the  City  of  Columbus  to  be-  charged  during  the  period 
aforesaid,  to  wit:  From  July  12,  1916  to  July  12,  1921,  at  35c  for 
each  one  thousand  cubic  feet,  from  which  pries  a  discount  of  5c 
per  thousand  cubic  feet  shall  be  allowed,  conditioned  upon  the  pay- 
ment of  the  monthly  bills  within  the  time  piesci;bed  by  the  rules 
and  regulations  of  said  The  Federal  Gas  and  Fuel  Company. 
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Where  a  Public  Utility  Company  Purchases  Another  Company 
Within  the  Year,  the  Only  Receipts  or  Earn  in  es  of  the  Purchas- 
ing Company  Which  Can  be  Used  in  Apportioning  the  Assess- 
ment to  oe  Made  Under  Section  606  General  Code,  for  the  Ex- 
penses of  the  Public  Uti'ifty  Commission,  Are  Those  Which  Were 
its  Own  pnd  not  Those  Derived  by  Another  From  the  Use  or 
Operation  of  the  Public  Utility  Property  Which  is  Acquired  Dur- 
ing the  Year — A  Utility  in  Order  to  be  Within  the  Stale  and 
Subject  to  Assessment  Must  be  in  Existence,  That  is,  Engaged 
in  Business  at  the  Time  the  Assessment  is  Made.  The  Assess- 
ments Are  Not  Levied  for  Any  Period  of  Time  Whatsoever — 
They  Are  Simply  Levied.  The  Assessments  Are  for  the  Year 
Succeeding  Their  Collection  and  are  Levied  for  the  Year  for 
Which  the  Report  is  Made  as  Prescribed  by  the  Commission. 


No.  2142— (Opinion  Dated  June  6,  1921.) 

Public  Utilities  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:     The  Commission  requests  the  opinion  of  this 
iepartment  as  follows: 

"Section  606  of  the  General  Code  as  amended  in  108  O.  L., 
Part  II.  p.  1151,  reads  as  follows: 

Sec.  606.  For  the  purpose  of  maintaining  the  department 
of  public  utilities  commission  of  Ohio,  including  the  payment 
of  salaries,  traveling  expenses,  printing,  rent,  light,  heat, 
water,  telephones  and  all  other  overhead  expenses,  and  the  ex- 
ercise of  police  supervision  of  railroads  the  public  utilities  of 
the  state  by  it,  a  sum  not  exceeding  two  hundred  thousand 
dollars  each  year  shall  be  apportioned  among  and  assessed 
upon  the  railroads  and  public  utilities  within  the  state,  by 
the  commission,  in  proportion  to  the  intrastate  gross  earnings 
or  receipts  of  such  railroads  and  public  utilities  for  the  year 
next  preceding  that  in  which  the  assessments  are  made. 

On  or  before  the  first  day  of  August  next  following,  the 
commission  shall  certify  to  the  auditor  of  state  the  amount 
of  such  assessment  appropriated  by  it  to  each  railroad  and 
public  utility  and  he  shall  certify  such  amount  to  the  treasurer 
of  state,  who  shall  collect  and  pay  the  same  into  the  state  treas- 
ury to  the  credit  of  a  special  fund  for  the  maintenance  of  the 
department  of  such  public  utilities  commission." 

The  auditing  department  of  this  commission  is  now  en- 
gaged in  spreading  these  assessments  against  the  various 
railroads  and  public  utilities  of  this  state,  for  what  the  depart- 
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ment  calls  the  1921  assessment,  and  we  are  confronted  by  cer- 
tain conditions  upon  which  we  desire  your  official  opinion. 

1st  Case:  We  have  the  case  of  a  public  utility  which 
ceased  to  operate  as  such  within  this  state  at  midnight  on  De- 
cember 31,  1920,  by  selling  all  of  its  property  and  business  to 
another  utility,  which  has  been  continuing  and  is  now  engaged 
in  the  business  of  the  former  company ;  this  purchasing  com- 
pany had,  prior  to  this  time,  also  been  operating  as  a  public 
utility  in  this  state.  The  period  fixed  by  this  commission  for 
the  annual  reports  of  public  utilities  is  the  calendar  year,  and 
the  report  of  the  selling  or  discontinuing  utility  showed  intra- 
state gross  earnings  or  receipts  for  the  calendar  year  of  1920, 
of  more  than  seven  million  dollars. 

2nd  Case :  We  also  have  before  us  the  case  .of  a  public 
utility  which  ceased  to  do  business  at  the  same  time,  by  trans- 
ferring its  property  and  business  to  a  municipality,  whereby 
the  property  became  municipally  owned  and  not  subject  to 
supervision  or  assessment  by  this  commission. 

3rd  Case :  We  also  have  the  case  of  a  public  utility  oper- 
ating within  the  state  for  the  period  from  January  1st  to  Aug- 
ust 1st  1920,  at  which  time  it  permanently  ceased  to  operate. 

Question  No.  1:  Against  what  utility,  if  any,  shall  the 
assessment  for  1921  be  made  in  each  of  the  above  instances  ? 

Question  No.  2 :  In  the  first  above  mentioned  case,  upon 
what  gross  earnings  shall  the  assessment  be  levied  ? 

Question  No.  3:  Frequently,  utilities  have  inquired  for 
what  period  of  time  these  assessments  are  levied?  Whether 
they  are  for  the  year  preceding  or  the  year  succeeding  the  one 
in  which  the  assessments  are  levied  and  collected  ?  We  desire 
an  answer  to  this  question  also." 

The  following  sections  of  the  law  relating  to  public  utilities 
are  in  pari  materia  and  may  be  considered  in  connection  with  the 
question  submitted: 

"Sec.  614-2a.  The  term  'public  utility'  as  used  in  this  act, 
shall  mean  and  include  every  corporation,  company,  co-part- 
nership, person  or  association,  their  lessees,  trustees  or  re- 
ceivers, defined  in  the  next  preceding  section,  except  such  pub- 
lic utilities  as  operate  their  utilities  not  for  profit,  and  ex- 
cept such  public  utilities  as  are,  or  may  hereafter  be  owned  or 
operated  by  any  municipality,  and  except  such  utilities  as  are 
defined  as  'railroads'  in  Sections  501  and  502  of  the  General 
Code  and  these  terms  shall  apply  in  defining  'public  utilities' 
and  *railroads'  wherever  used  in  chapter  one,  division  two,  title 
three,  part  first  of  the  General  Code  and  the  acts  amendatory 
or  supplementary  thereto  or  in  this  act." 

"Sec.  501.  The  term  'railroad'  as  used  in  this  chapter 
shall  include  all  corporations,  companies,  individuals,  associa- 
tions of  individuals,  their  lessees,  trustees,  or  receivers  ap- 
pointed by  a  court,  which  owns,  operates,  manage  or  controls 
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a  railroad  or  part  thereof  as  a  common  carrier  in  this  state,  or 
which  owns,  operates,  manages  or  controls  any  cars  or  other 
equipment  used  thereon,  or  which  owns,  operates,  manages  or 
controls  any  bridges,  terminals,  union  depots,  side  tracks, 
docks,  wharves,  or  storage  elevators  used  in  connection  there- 
with, whether  owned  by  such  railroad  or  otherwise.  *  *  *" 

In  the  Commission's  letter  section  606  General  Code  is  quoted 
in  full,  and  this  quotation  need  not  be  repeated. 

The  following  points  deserve  mention : 

A  "public  utility"  and  a  "railroad"  are  respectively  defined 
with  reference,  as  it  were,  to  the  person  and  not  to  the  thing.  In 
other  words,  there  is  lacking  in  these  sections  a  provision  similar 
to  that  found  in  section  5415  of  the  General  Code,  relating  to  taxa- 
tion, viz., 

"and  such  term  'public  utility'  shall  include  any  plant  or  prop- 
erty owned  or  operated,  or  both,  by  any  such  companies,  cor- 
porations, firms,  individuals  or  associations." 

Consequently,  when  section  606  speaks  of  an  assessment  "in  pro- 
portion to  the  intrastate  gross  earnings  or  receipts  of  such  rail- 
roads and  public  utilities,"  the  reference  must  be  to  the  gross  earn- 
ings or  receipts  of  the  companies  or  persons,  etc.,  defined  as  "rail- 
roads" and  "public  utilities",  and  not  to  the  gross  earnings  or 
receipts  derived  from  the  use  of  a  railroad  or  public  utility  by  a 
company  which  or  person  who  is  not  liable  for  the  assessment, 
though  within  "the  year  next  preceding  that  in  which  the  assess- 
ments are  made." 

This  proposition  is  sufficient  partially  to  answer  the  first 
question  submitted  by  the  Commission.  The  only  receipts  or 
earnings  of  the  purchasing  company  which  can  be  used  in  appor- 
tioning the  assessment  are  those  which  were  its  own,  and  not  those 
derived  by  another  from  the  use  or  operation  of  the  public  utility 
property  which  it  acquired  during  the  year.  This  is  further 
demonstratable  by  supposing  that  the  selling  utility  did  not  entirely 
cease  to  operate,  but  merely  sold  a  branch  or  a  part  of  its  plant  to 
the  purchasing  company  on  the  date   named.     It   would   in  that 

event  be  the  selling  company  which  would  have  to  bear  the  assess- 
ment apportioned  according  to   its   entire   receipts   or   earnings, 

though  it  had  parted  with  a  part  of  the  property,   through   the 

operation  of  which  those  receipts  or  earnings  have  been  derived,  at 

the  end  of  the  calendar  year. 

The  question  remaining  in  the  first  question  is  that  squarely 

raised  in  the  second  question,  namely,  as  to  whether,  in  view  of 
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t  he  fact  that  in  both  cases  the  selling  utilities  had  gone  out  of  busi- 
ness at  the  end  of  the  reporting  year,  any  assessment  can  be  made 
against  them.  This  question  requires  further  consideration  of 
section  606  General  Code.  That  section  authorizes  an  annual  ap- 
portioment  among  and  assessment  upon 

"the  railroads  and  public  utilities  within  the  state,  *  *  *  in  pro- 
portion to  the  intrastate  gross  earnings  or  receipts  of  such 
railroads  and  public  utilities  for  the  year  next  preceding  that 
in  which  the  assessments  are  made." 

In  the  opinion  of  this  department,  a  utility  in  order  to  be  "within 
the  state"  and  subject  to  assessment  must  be  in  existence,  i.e.,  en- 
gaged in  business  at  the  time  the  assessment  is  made.  When  what 
is  now  section  606  of  the  General  Code  first  went  into  effect  it 
authorized  an  assessment  upon  the  then  public  utilities  on  the 
basis  of  the  gross  receipts  or  earnings  of  the  preceding  year.  The 
original  sections,  being  sections  250-1,  250-2  and  251  of  the  Re- 
vised Statutes,  are  not  entirely  clear,  but  it  is  reasonably  certain 
that  the  report  required  by  section  251  was  originally  the  predicate 
of  the  assessment  required  to  be  made  by  section  250-2.  At  any 
rate,  it  is  obvious  under  these  original  sections  that  the  assess- 
ment was  to  be  made  upon 

"the  several  corporations  owning  and  operating  railroads  with- 
in this  state  *  *  *  in  proportion  to  its  gross  earnings  from 
operations  for  the  next  year  preceding  that  in  which  the  as- 
sessment was  made." 

so  that  the  assessment  was  made  then,  and  in  the  opinion  of  this 
department  is  still  to  be  made,  upon  existing  railroads,  i.e.,  those 
doing  business  at  the  time  the  assessment  is  made,  and  the  re- 
ceipts for  the  preceding  year  are  used  merely  as  the  basis  of  ap- 
portionment. 

It  is  therefore  the  opinion  of  this  department  that  liability  for 
assessment  depends  upon  the  existence  of  the  public  utility  at  the 
time  the  assessment  is  made.  Therefore,  on  the  facts  stated  in 
the  Commission's  first  question  the  utility  which  ceased  to  operate 
as  such  within  this  state  prior  to  the  time  the  assessment  was 
made  is  not  liable  to  be  assessed  at  all ;  and  inasmuch  as  it  has  been 
held  that  the  utility  to  which  it  sold  out  is  not  liable  to  be  assessed 
on  the  basis  of  the  receipts  or  earnings  derived  by  the  seller,  it 
follows  that  those  receipts  or  earnings  cannot  enter  into  the  basis 
of  the  apportionment  at  all. 

It  also  follows  that  in  the  second  instance  mentioned  by  the 
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Commission,  the  gross  earnings  of  the  utility  which  sold  out  to  a 
municipality  at  the  end  of  the  reporting  year,  and  before  the  time 
when  the  assessment  was  made,  are  not  to  be  considered  in  making 
the  apportionment. 

The  same  principles  require  that  your  question  as  to  the  third 
case  cited  by  you  be  answered  by  stating  that  the  utility  mention- 
ed is  not  subject  to  assessment  for  the  year  1921,  and  that  its  earn- 
ings do  not  enter  into  the  apportionment  to  be  made  in  the  year 
1921. 

It  is  believed  that  these  observations  cover  your  questions 
numbered  one  and  two. 

As  to  your  third  question,  it  is  difficult  to  avoid  ambiguity  of 
expression  in  dealing  with  it,  or  even,  it  may  be  remarked,  in 
stating  it.  It  is  believed  that  the  most  accurate  way  to  put  the 
answer  is  to  say  that  the  assessments  are  not  levied  for  any  period 
of  time  whatsoever ;  they  are  simply  levied.  In  respect  of  the  uses 
to  which  the  revenue  is  to  be  applied  it  may  be  said,  of  course,  that 
the  assessments  are  "for  the  year"  succeeding  their  collection, 
inasmuch  as  that  is  the  year  in  which  they  will  be  applied  to  the 
support  of  the  Commission.  From  the  point  of  view  of  the  basis 
of  apportionment,  they  are,  of  course,  levied  for  the  year  for  which 
report  is  made  as  prescribed  by  the  Commission,  which,  as  stated 
in  the  Commission's  letter,  is  the  calendar  year.  But  the  levy  and 
payment  of  such  assessment  does  not  represent  the  conferring  of 
a  privilege,  as  would  be  arguable  if  the  exaction  were  an  excise 
tax  for  which  a  basis  of  privilege  might  have  to  be  found.  The 
fact  that  the  assessment  is  levied  is  predicated  upon  the  mere  ex- 
istence of  the  utility  at  the  time  it  becomes  subject  to  assessment, 
which  is  a  day  certain,  no  earlier  at  least  than  the  beginning  of  the 
calendar  year. 

The  Commission  does  not  put  the  question  as  to  the  liability 
to  assessment  of  a  utility  going  out  of  business  early  in  the  year 
in  which  the  assessment  is  made.  That  question  is  accordingly 
not  considered  herein.  It  is  sufficient  to  observe  that  in  all  the 
cases  stated  in  the  Commission's  letter  the  discontinued  public 
utility  is  not  subject  to  assessment  at  all,  because  of  the  fact  that 
the  discontinuance  took  place  prior  to  the  beginning  of  the  year  in 
which  the  assessment  was  made. 

Analogous  holdings  under  the  excise  tax  law  will  be  found  in 
the  Annual  Report  of  the  Attorney  General  for  the  year  1914,  Vol. 
II,  p.  1697 ;  same  Report  for  1916,  Vol.  II,  p.  1915. 
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Interest  Bearing  Obligations  Secured  by  a  Mortgage  on  a  99  Year 
Leasehold,  Whether  Renewable  Forever  or  Not,  Are  Not  Obliga- 
tions Secured  by  Real  Estate  Mortgages  Within  the  Meaning  of 
Section  9662  G.  C. 


No.  2115— (Opinion  Dated  May  26,  1921.) 

Hon.  Frank  F.  McGuire,  Inspector,  Building  and  Loan  Associations, 
Columbus,  Ohio: 

Dear  Sir — Your  letter  of  recent  date,  with  which  you  enclosed 
a  letter  addressed  to  your  department  in  behalf  of  an  Ohio  savings 
and  loan  association,  inquiring  whether  or  not  interest  bearing 
obligations  secured  by  a  mortgage  on  a  99  year  leasehold,  not  re- 
newable forever,  are  obligations  secured  by  "real  estate  mortgages," 
within  the  meaning  of  section  9662  G.  C,  which  empowers  such 
associations  to  buy  "interest  bearing  obligations  secured  by  real 
estate  mortgages,"  was  duly  received. 

At  common  law  leasehold  estates,  whether  perpetual  or  for  any 
number  of  years,  were  classed  as  chattels  or  chattels  real,  and 
subject  to  the  rules  of  law  applicable  to  personal  property.  By 
statutes  enacted  in  this  and  other  states,  however,  perpetual  lease- 
holds, such  as  those  for  99  years  renewable  forever,  are  for  certain 
purposes  and  to  a  limited  extent  regarded  as  real  estate, — but  only 
to  the  ^extent  specified  or  provided  for  in  the  particular  statutes  that 
may  be  involved.  See  section  5530  G.  C.  which  provides  that  lands 
held  under  such  leases  shall  be  considered  for  purposes  of  taxation 
as  the  property  of  the  lesses ;  section  8597  G.  C.  which  provides  that 
permanent  leasehold  estates  renewable  forever  shall  be  subject  to 
the  same  law  of  decents  as  real  estate  in  fee  simple;  and  section 
11665  G.  C.  which  provides  that  permanent  leaseholds  renewable 
forever  are  subject  to  payment  of  debts,  and  to  execution  and  sale. 
See,  also,  in  this  connection  St.  Bernard  v.  Kempel,  60  O.  S.  244. 

A  clear  statement  of  the  law  on  the  subject  to  which  could  only 
be  added  references  to  the  particular  statutes  now  in  force,  will  be 
found  in  Taylor  v.  De  Bus,  31  O.  S.  468,  472,  as  follows : 

"By  the  common  law,  leasehold  estates  were  regarded  as 
chattels — chattels  real  to  be  sure,  but  nevertheless  subject  to 
the  rules  relating  to  chattel  property ;  but  by  statute,  as  early 
as  1821,  leaseholds  renewable  forever  were  made  subject  to 
judgments  and  executions  'as  real  estate/  and  in  1837  they 
were  subjected  to  the  same  laws  of  descent  and  distribution 
'as  estates  in  fee/  and  such  has  continued  to  be  the  state  of 
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» 

our  statute  laws  ever  since.  Now,  it  is  contended  that,  by 
force  of  this  legislation,  such  estates  are  no  longer  chattels ; 
that  the  creation  of  such  an  estate  in  lands  is  equivalent  to  an 
absolute  transfer  of  the  fee,  and,  therefore,  the  common  law 
incidents  of  leasehold  estates  are  abrogated.  Such  results  do 
not  follow  such  legislation.  To  the  extent  that  leasehold 
estates  have,  by  statute,  been  subjected  to  the  rules  which 
govern  estates  in  fee,  of  course  the  rules  of  the  common  law, 
in  respect  thereto,  have  been  abrogated ;  but  beyond  this,  the 
common  law  continues  to  furnish  the  only  rules  for  the  guid- 
ance of  courts  in  determining  the  rights  of  parties  in  relation 
to  leasehold  estates." 

At  one  time  in  the  judicial  history  of  the  state  the  real  char- 
acter or  status  of  perpetual  leases  was  in  question.  Thus,  while  in 
Reynolds  v.  Comm.  5  Ohio,  204,  and  in  Mickey  v.  Wintrode,  7  Ohio, 
119,  such  leaseholds  were  held  to  be  subject  to  the  laws  applicable 
to  real  estate  to  a  certain  extend  and  for  certain  purposes,  yet  in 
Loring  v.  Melendy,  11  Ohio,  355,  358,  the  opinion  went  so  far  as  to 
say  that  they  "are  lands  subject  to  all  the  rules  and  laws  which 
attach  to  land  for  all  purposes."  But  in  Boyd  v.  Talbert,  12  Ohio, 
212,  213,  the  broad  statement  just  quoted  from  Loring  v.  Melendy, 
supra,  was  challenged,  and  it  was  said  that  the  case  was  not  con- 
clusive on  that  point.  Later  on,  in  Northern  Bank  v.  Roosa,  13 
Ohio,  335, 361,  the  Supreme  Court  had  occasion  to  consider  the  ques- 
tion anew,  and  concluded  that  at  common  law  all  leaseholds  renew- 
able forever  were  but  chattel  interests,  and  that  the  common  law 
in  this  respect,  is  the  law  of  Ohio,  except  as  modified  by  legislative 
enactment. 

Consistent  with  the  law  as  laid  down  in  Taylor  v.  DeBus,  supra, 
the  court,  in  Smith  v.  Harrison,  42  O.  S.  185,  states  that  a  perpetual 
leasehold  is  not  a  fee  simple,  although  by  some  statutes  it  has  many 
of  the  incidents  of  a  fee  simple  estate. 

It  would  seem  from  the  foregoing  decisions  that  a  leasehold 
mortgage  cannot  be  classed  as  a  real  estate  mortgage  without  some 
legislative  declaration  to  that  effect,  and  since  we  have  no  such 
statute,  the  only  conclusion  that  can  be  arrived  at  is  that  inttrest 
bearing  obligations  secured  by  a  mortgage  on  a  99  year  leasehold, 
whether  renewable  forever  or  not,  are  not  obligations  secured  by 
"real  estate  mortgages,"  within  the  meaning  of  section  9662  G.  C. 


SUPREME  COURT 


SYLLABI  OF  REPORTED  CASES 

No.  16476 — City  of  Youngstown  v. 
Emily  Sturges.  Error  to  the  Court 
of  Appeals  of  Mahoning  county. 

Marshall,  C.  J. 

1.  Where  a  bridge  has  been  con- 
structed by  county  commissioners 
upon  a  state  or  county  road  over  a 
stream  within  the  limits  of  a  city, 
the  city  is  nevertheless  liable  under 
the  provisions  of  Section  3714,  Gen- 
eral Code,  for  damages  to  any  person 
suffering  injuries  by  reason  of  a 
nuisance  being  maintained  upon  any 
such  bridge  or  the  approach  thereto. 

2.  The  county  primarily  is  obligat- 
ed to  construct  and  repair  bridges 
upon  state  or  county  roads  and  the 
approaches  thereto  over  streams 
within  the  limits  of  municipalities, 
but  municipalities  are  not  thereby  re- 
lieved from  their  obligation  to  keep 
such  bridges  and  the  approaches 
thereto  "open,  in  repair  and  free 
from  nuisance;"  neither  are  such 
municipalities  relieved  from  the  duty 
to  safeguard  travelers  upon  such 
structures  within  the  limits  of  muni- 
cipalities against  dangerous  defects 
amounting  to  a  nuisance. 

Judgment  affirmed. 

Johnson,  Hough,  Wanamaker,  Rob- 
inson, Jones  and  Matthias,  JJ.,  con- 
cur. 

No.  16753— Albert  F.  Patten  v. 
The  Aluminum  Castings  Co.  Cer- 
tified by  the  Court  of  Appeals  of 
Cuyahoga  county. 

Jones,  J. 

1.  The  term  "lawful  requirement," 
as  used  in  Section  35,  Article  II  of 
the  Constitution,  and  in  Section  1465- 
76,  General  Code,  comprehends  such 
lawful,  specific  and  definite  require- 
ments or  standard  of  conduct  as 
would  advise  an  employer  of  his  legal 
obligations. 

2.  Section  12593.  General  Code, 
providing  that  employers,  who  know- 
ingly or  negligently  furnish  or  erect 
unsuitable  or  improper  scaffolding, 
shall  be  punished  by  fine  or  imprison- 
ment, or  both,  is  indefinite  and  gen- 
eral  in  its  requirements.     It  merely 


prescribes  a  course  of  conduct  recog- 
nizable at  common  law.  Its  provi- 
sions do  not  comprise  *'lawful  re- 
quirement," within  the  meaning  of 
the  constitutional  or  statutory  pro- 
visions referred  to.  (American 
Woodenware  Mfg.  Co.  v.  Schorling, 
96  Ohio  St.,  305,  approved  and  fol- 
lowed). 

Judgment  affirmed. 

Hough,  Robinson  and  Matthias,  JJ., 
concur.  Marshall,  C.  J.,  concurs  in 
the  judgment.  Wanamaker,  J.,  dis- 
sents. 

No.  16829— Village  of  St.  Clairs- 
ville  v.  Public  Utilities  Commission 
and  The  Ohio  Fuel  Supply  Company. 
Error  to  the  Public  Utilities  Commis- 
sion. 

Marshall,  C.  J. 

1.  The  public  utilities  commission 
by  virtue  of  the  powers  conferred 
upon  it  by  Section  504-3,  General 
Code,  may  allow  a  gas  company  to 
discontinue  service  to  a  municipality, 
if  satisfied  that  the  gas  company  no 
longer  has  a  supply  of  gas  and  is 
unable  to  procure  by  contract  a.  sup- 
ply from  another  gas  company  or 
pipe  line  company. 

2.  The  commission  does  not  have 
power  to  compel  by  order  a  gas  com- 
pany which  is  not  a  pipe  line  com- 
pany to  furnish  a  supply  of  natural 
gas  to  another  gas  company  to  enable 
such  other  gas  company  to  comply 
with  its  contract  to  supply  a  muni- 
cipality and  its  inhabitants. 

3.  By  the  provisions  of  Section 
504-3,  General  Code,  upon  applica- 
tion by  a  public  utility  to  be  allowed 
to  withdraw  service,  it  is  not  re- 
quired that  notice  shall  be  ^iven  to 
each  party  therefore  receiving  ser- 
vice of  the  time  and  place  for  hear- 
ing such  application,  other  than  pub- 
lication in  a  newspaper  of  general 
circulation  throughout  the  county  or 
municipality  where  such  utility  has  a 
franchise. 

Order  affirmed. 

Hough,  Robinson,  Jones  and  Mat- 
thias, JJ.,  concur.  Wanamaker,  J., 
dissents. 
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Department  Reports 


MOTION  DOCKET 

17016— The  Nickel  Plate  Milling 
Co.  v.  Ashtabula  National  Bank.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Ashtabula  county  to 
certify  its  record.     Overruled. 

17038— Edward  J.  Cole  et  al.  v. 
Cynthia  M.  Cole  Richards.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Lucas  county  to  certify 
its  record.     Overruled. 

17045— Ben  Leven  et  al.  v.  W.  F. 
Braniger.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

17052— The  Western  Reserve  Na- 
tional Bank  v.  Thomas  Corsatea.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Trumbull  county  to 
certify  its  record.     Overruled. 

17053— Laura  A.  Krell  et  al.  v. 
The  Krell  Piano  Co.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its 
record.     Overruled. 

17054— State  of  Ohio  v.  Elmer 
Wem.  Motion  for  leave  to  file  pe- 
tition in  error  to  the  Court  of  Ap- 
peals of  Mahoning  county.  Over- 
ruled. 

17066— E.  M.  Faust,  Auditor  of 
Mahoning  County  et  al.  v.  State,  ex 
rel.  Board  of  Education  of  the  City 
School  District  of  the  City  of  Youngs- 
town.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Mahoning 
county  to  certify  its  record.  Sus- 
tained. 

16865— W.  C.  Westerman  Edgar  v. 
The  Miami  Conservancy  District.  Mo- 
tion by  defendant  to  dismiss  petition 
in  error  in  cause  No.  16865  on  the 
general  docket.    Sustained. 

17055— Mike  Kolotich  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Mahoning  county.     Sustained. 

17056— The  Park  Hardware  Co.  v. 
State,  ex  rel.  Price,  Attorney  Gen- 
eral, on  behalf  of  Curtis  L.  Medley. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Trumbull  county 
to  certify  its  record.     Overruled. 

17056 — The  Park  Hardware  Co.  v. 
State,  ex  rel.  Price,  Attorney  Gen- 
eral, on  behalf  of  Curtis  L.  Medley. 


Motion  by  defendant  to  dismiss  peti- 
tion in  error  in  cause  No.  17056  on 
the  general  docket.    Sustained. 

17057 — The  Mahoning  &  Shenango 
Railway  &  Light  Co.  v.  Sally  Leedy. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Mahoning  coun- 
ty to  certify  its  record.    Sustained. 

17059 — James  C.  Davis,  Director 
General  of  Railroads,  v.  Joseph  Kel- 
ler. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Mahoning 
county  to  certify  its  record.  Over- 
ruled. 

17060 — Cleary-  White  Construction 
Co.  v.  Mayne  R.  Thompson,  Admr. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Marion  county  to 
certify  its  record.     Overruled. 

17063— Village  of  Fairfield  et  al.  v. 
Village  of  Osborne  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Greene  county  to  certify  its 
record.     Overruled. 

17064— Walter  Davies  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  Court  of  Appeals  of 
Lorain  county.     Overruled. 

17067— United  Fuel  Gas  Co.  v.  Jo- 
seph P.  Haas.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Lawrence  county  to  certify  its  rec- 
ord.   Overruled. 

17069 — Edward  J.  Demnsey,  Exr., 
v.  Dennis  J.  Haley  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify 
its   record.    Overruled. 

17070— Edward  H.  Waples  et  al.  v. 
Mary  R.  Crampton  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

17090 — Royce  Richardson  v.  State 
of  Ohio.  Motion  for  leave  to  file 
petition  in  error  to  the  Court  of  Ap- 
peals of  Lucas  county.     Overruled. 

GENERAL  DOCKET 

16130— The  Local  Telephone  Co.  v. 
The  Cranberry  Mutual  Telephone  Co. 
Crawford.     Judgment  reversed. 

16139— The  Celina  and  Mercer 
County  Telephone  Co.  v.  Union-Cen- 
ter Telephone  Association.  Mercer. 
Judgment  reversed. 

16464— The  Citizens  Exchange  Tel- 
ephone Co.    v.    The    Public    Utilities 
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Commission  of  Ohio.  Public  Utilities 
Commission.     Order  affirmed. 

16476— City  of  Youngstown  v. 
Emily  Sturgess.  Mahoning.  Judg- 
ment affirmed. 

16753— Albert  F.  Patton  v.  The 
Aluminum  Castings  Co.  Cuyahoga. 
Judgment  affirmed. 

16797— Guy  H.  Brubaker  et  al.  v. 
Ruby  A.  Gebhart  et  al.  Ashland. 
Judgment  affirmed. 

16829— The  Village  of  St.  Clairs- 
ville  v.  The  Public  Utilities  Commis- 
sion of  Ohio.  Public  Utilities  Com- 
irission.     Order  affirmed. 

16285 — J.  B.  Amstutz  v.  Perry  F. 
King  et  al.  Stark.  Judgment  af- 
firmed. 

16286 — Arnetta  Mae  Amstutz  v. 
Perry  F.  King  et  al.  Stark.  Judg- 
ment affirmed. 

16594— Charles  Nead  v.  Philip  L. 
Hershman.  Hamilton.  Judgment  re- 
versed. 

16661 — The  Toledo,  Columbus  & 
Ohio  River  R.  R.  Co.  et  al.  v.  Victor 
D.  Miller.  Cuyahoga.  Judgment  re- 
versed. 

16747 — The  Incorporated  Village  of 

New  Bremen  and  The  Incorporated 
Village  of  Minster  v.  The  Public 
Utilities  Commission  of  Ohio  et  al. 
Public  Utilities  Commission.  Order 
reversed. 


16771— Samuel  T.  Haas  v.  State  of 
Ohio.  Geauga.  Judgment  reversed 
and  cause  remanded. 

16787— Frank  O.  Sears  v.  Ed.  J. 
Songer  et  al.  Crawford.  Judgment 
affirmed. 

16788— Frank  O.  Sears  v.  John  E. 
Hopley  et  al.  Crawford.  Judgment 
affirmed. 

16810 — George  Minnick  et  al.  ys. 
Wm.  B.  Cockley,  Exr.,  et  al.  Rich- 
land.   Judgment  reversed. 

16815— The  State,  ex  rel.  Saul  Zie- 
lonka,  City  Solicitor  of  Cincinnati,  v. 
George  P.  Carrel,  as  Auditor  of  the 
City  of  Cincinnati.  In  mandamus. 
Writ  denied. 

16852— Charles  M.  Stiess  v.  State 
of  Ohio.  Cuyahoga.  Judgment  af- 
firmed. 

16853— Patrick  H.  Gallagher  v. 
State  of  Ohio.  Cuyahoga.  Judgment 
affirmed. 

16854— Frank  W.  Penny  v.  State  of 
Ohio.  Cuyahoga.  Judgment  af- 
firmed. 

16855— F.  L.  Wagner  v.  State  of 
Ohio.  Cuyahoga.  Judgment  af- 
firmed. 

16856— EM.  Herbst  v.  State  of  Ohio. 
Cuyahoga.    Judgment   affirmed. 

16857— Sophia    Welly   v.    State    of 

Ohio.      Cuyahoga.       Judgment      af- 
firmed. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

The  Reuben  Shapiro  Co.,  Cleve- 
land, $10,000.00.  Reuben  Shapiro, 
Rachel  Shapiro,  T.  J.  Long,  L.  Flaton, 
Clara  F.  Crone. 

The  Photo-Craft  Co.,  Cleveland, 
$25,000.00.  J.  A.  Curtis,  D.  E.  Ter- 
rett,  H.  M.  Ungerman,  F.  G.  Kuebler, 

E.  C.  Gerstacker. 

The  Fuller  Automobile  Co.,  Cincin- 
nati, $100,000.00.  William  T.  Fuller, 
Jas.  R.  Clam,  E.  S.  Morrissey,  C.  B. 
Terry,  Orville  K.  Jones. 

The  Acker-Dall-Day  Co.,  Cleve- 
land, $500.00.  E.  W.  Acker,  Wm.  R. 
Day,  C.  E.  Day,  J.  B.  Waterworth, 
Robert  A.  Good. 

The  Photo-Craft  Co.,  Cleveland, 
$500.00.  J.  A.  Curtis,  D.  E.  Terrett, 
H.  M.  Ungerman,  F.  G.  Kuebler,  E. 
C.  Gerstacker. 

The  F.  E.  Myers  &  Bro.  Co.,  Ash- 
land, $10,000.00.  F.  E.  Myers,  P.  A. 
Myers,  John  C.  Myers,  Guy  C.  Myers, 

F.  B.  Kellogg. 

The  Roseland  Oil  Co.,  New  Ply- 
mouth, $100,000.00.  G.  W.  Coyle, 
Frank  Coyle,  Josh  Clark,  L.  W.  Fulk, 
M.  E.  Fulk. 

The  Simpson  Realty  &  Holding 
Co.,  Cincinnati,  $50,000.00.  Frank 
H.  Simpson,  M.  M.  Blum,  Milton  Say- 
ler,  Harold  T.  Simpson,  Lowe  Simp- 
son. Orville  Simpson. 

The  Marshall  Mortgage  Co.,  Cleve- 
land, $50,000.00.  James  H.  Gris- 
wold,  David  E.  Green,  John  H.  Kapp, 
John  A.  Hadden.  Herbert  D.  Palmer. 

The  Warner  Service  Co.,  Younsrs- 
town,  $30,000.00.  S.  B.  Warner,  Ed. 
C.  Ernst,  S.  A.  Smith,  M.  J.  Pflug,  E. 
R.  Zieger. 

The  Rocha  Window  Shade  Co., 
Cleveland,  $10,000.00.  H.  L.  Prender- 
gast,  A.  J.  Graham,  D.  E.  Terrett, 
H.  M.  Ungerman,  J.  A.  Curtis. 

The  Fifth  City  Candy  Co.,  Cleve- 
land, $5,000.00.  Ike  Finesilver, 
Adolph  Finesilver,  Harry  Lorber, 
Herman  Rothman,  A.  Barbian. 

The  Raymond  Rim  &  Wheel  Co., 
Toledo,  $50,000.00.  A.  A.  Meggett, 
Benjamin  T.  Batsch,  E.  M.  Sieloff, 
Eldon  H.  Young,  Forrest  Jeffries. 

The  F.  P.  Dunne  Co.,  Cleveland, 
$10,000.00.  J.  H.  Morris,  A.  Fleischer, 
S.  T.  eKarns,  M.  H.  Ford,  M.  Gibson. 


The  Independent  Plumbing  Co., 
Stubenville,  $5,000.00.  Boyd  E.  01- 
len,  Victor  Hebron,  Bert  Stevenson, 
Fred  O.  Rabe,  H.  M.  Lewis,  Newton 
Bishop. 

The  Hughes  Motor  Sales  Co., 
Cleveland,  $30,000.00.    H.  E.  Allport, 

E.  Hughes,    A.    E.    Rogers,    L.    M. 
Sewell,  E.  J.  Warrick. 

The  C.  &  P.  Building  Co.,  Cincin- 
nati, $10,000.00.  Joseph  Camner, 
Theodore  Prahlinger,  Wm.  E.  Hymes, 
John  H.  Clippinger. 

The  Federal  Automotive  Sales  Co., 
Cleveland,  $500.00.  A.  O.  Dickey,  J. 
G.  Fogg,  M.  E.  Reynolds,  M.  M.  Feid- 
ner,  L.  S.  Sobel. 

The  Garner  Note  &  Mortgage  Co., 
Columbus,  $500.00.  M.  Garner,  S.  W. 
Waller,  R.  R.  Langel,  H.  W.  Ganong, 

F.  K.  Hauck. 

The  Great  Lakes  Power  Co.,  Co- 
lumbus, $10,000.00.  C.  M.  Parker,  E. 
S.  Morton,  R.  D.  TouVelle,  M.  L.  God- 
man,  E.  W.  Dillon. 

The  Gardner  Development  Co., 
Cleveland,  $500.00.  A.  J.  Schanfar- 
ber,  B.  D.  Gordon,  J.  M.  Ulmer,  A.  M. 
Nell,  G.  E.  Buchheit. 

The  Toledo  Underwriting  Co.,  To- 
ledo, $25,000.00.  M.  S.  Gibson,  G.  R. 
Gibson,  S.  S.  Williamson,  Walter  E. 
Lynch,  Marion  L.  Chandler. 

The  Jack  Hagerty  Bowling  Co.,  To- 
ledo, $150,000.00.  "Jack  Hagerty, 
Tony  N.  Enteman,  U.  G.  Denman, 
Justice  Wilson,  Leo  Czarnecki. 

The  Buehler  Printcraft  Co.,  Cleve- 
land, $150,000.00.  Raymond  E.  Hyre, 
R.  C.  Hyre,  William  Davis,  Geo.  H. 
Billman,  R.  L.  Ammerman. 

The  Bra inard- Cedar  Realty  Co., 
Cleveland,  $100,000.00.  Frank  V. 
Verbic,  Frank  T.  Cullitorn,  John  Go- 
rink,  Jos.  Stamfel,  Frank  Suhadol- 
nik. 

The  Mueller  Composition  Pumice 
Co.,  Springfield,  $50,000.00.  Emil 
Mueller,  Alphonse  Landes,  Fred  H. 
Quentin,  Norris  A.  Clippinger,  Clif- 
ford J.  Dyer. 

The  Silver  Fox  Coal  Co.,  New  Lex- 
ington, $25,000.00.  John  M.  Bennett, 
Walter  H.  Bennett,  James  V.  Ben- 
nett, L.  L.  Bennett,  E.  L.  Bennett,  R. 
D.  Dugan,  E.  C.  Dugan,  Chas.  Vorhes, 
L.  D.  Martin. 
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The  Nicomers  Products  Co.,  Cleve- 
land, $50,000.00.  Harvey  O.  Yoder, 
S.  E.  Vermenlen,  D.  M.  Gardner,  F. 
M.  VanderLinde,  Carl  M.  Yoder. 

The  Smolensky  Va've  Co.,  Cleve- 
land, $25,000.00.  Michael  Smolensky, 
M.  B.  Pennell,  Hugh  Wells,  Edgar  R. 
Bayes,  A.  W.  BAZ. 

The  Pick-Gilman  Co.,  Cleveland, 
$25,000.00,  Adolph  F.  Pick,  Henry  I. 
Gilman,  Moses  Ginsburg,  Sol  Edgert, 
Jacob  Weinstein. 

The  Familton- Woods  Chocolate  Co., 
Cleveland,  $50,000.00.  The  Theo.  C. 
Robinson,,  Jos.  A.  Schlitz,  Tracy  H. 
Duncan,  R.  I.  Anderson,  M.  Glenn. 

The  Advace  Supply  Co.,  Cleveland. 
$5,000.00.  C.  A  Alexander,  John  H. 
Schultz,  Q.  H.  Findlcy,  Trufir.n  M. 
Dye,  M.  I.  Bu^low. 

The  J.  R.  Taylor  Co..  Cleveland, 
$25,000.00.  J.  R.  Taylor,  J.  W.  Tay- 
lor, W.  J.  Keegan,  K.  Keegan.  E.  W. 
Hornung. 

The  Randolph  Builders  Co.,  Cleve- 
land, $20,000.00.  Geo.  F.  Grave,  Jos. 
Breitenbach,  Gertrude  M.  Breiten- 
bach,  Charles  M.  Knapp. 

The  Clare  H.  Whitney  Co.,  Cleve- 
land, $10,000.00.  Clara  H.  Whitney, 
Geo.  G.  Whitcomb,  S.  A.  Cook,  A.  E. 
Davis,  D.  R.  Brown. 

The  Grant  Building  Co.,  Cleveland, 
$30,000.00.  Frank  Gometz,  Joseph 
Neshkes,  Geo.  L.  Soglovitz,  Morris 
H.  Wolf,  Anna  Goold. 

The  Dresswell,  Clothing  Co.,  Cleve- 
land, $25,000.00.  Jos.  B.  Solloway, 
Herman  B.  Solloway,  F.  P.  Liperr,  J. 
E.  Cone,  Thelma  Amster. 

The  Hocking  Oil  Co.,  Logan,  $50,- 
000.00.  A.  J.  Ulrich,  John  C.  Pettit, 
D.  W.  Donnham,  V.  H.  Wright,  El- 
mer O.   Pettit. 

The  Cooley-Daiieherty  Co.,  Athens, 
$25,000.00.  J.  M.  Cooley,  C.  A. 
Daugherty,  E.  V.  Cooley,  G.  R. 
Daugherty,  Roeer  J.   Jones. 

The  H.  A.  Creviston  Grocery  Co., 
Dayton.  $10,000.00.  H.  A.  Creviston, 
G.  L.  Sutton.  E.  J.  Rost,  E.  E.  Kunt- 
ler,  Lee   E.   Hoffman. 

The  Baldwin-Tarvin  Co.,  Cincin- 
nati, $25,000.00.  F.  G.  Baldwin,  Jas. 
P.  Tarvin,  Herman  A.  Bayless,  Wm. 
A.  Eggers,  Morrisson  R.  Watte. 

The  Ruthemeyer  Building  &  Con- 
struction Co.,  Cincinnati,  S20,000.00. 
Arthur  C.  Utrecht,  Raphael  H.  Ruth- 
emeyer. John  A.  Ruthemeyer,  Clara 
R.  Ruthemeyer,  Zita  ij    Ruthemeyer. 

The  Gaskill  Industrial  Furnace  & 
Foundry   Co.,    Cleveland,    $50,000.00. 


James  A.  Gaskill,  Wm.  M.  Monroe, 
H.  W.  Gaskill,  Ernest  Mosman,  S.  A. 
Haines. 

The  Atlas  Grocery  Co.,  Cleveland, 
$10,000.00.  Paul  D.  Bairas,  M.  Ku- 
bick,  Nick  Poulos,  Helen  M.  Klima, 
Clark  T.  McConnell. 

The  Brucker-Merrill  Co.,  Toledo, 
$10,000.00.  Edward  F.  Brucker,  Ira 
E.  Merrill,  Nellie  G.  Merrill,  Henry 
C.  Hanfft,  Benjamin  Babcock. 

The  Witt  Bakery  Co.,  Cincinnati, 
$10,000.00.  Louis  F.  Fechheimer, 
Robert  J.  Witt,  Mary  S.  Zumvorde, 
John  W.  Weinig,  David  J.  Workum. 

The  Stark  Assets  Co.,  Canton,  $18,- 
750.00.  John  Rommel,  William  B. 
Quinn,  L.  A.  Bowen,  H.  L.  Schaub, 
A.  F.  Hieronimus. 

The  Automotive  Products  Co.,  War- 
ren, $25,000.00.  Ed  Geissman,  R.  G. 
Bock,  S.  A.  Gunbfingle,  J.  J.  Buch- 
holzer,  Elmer  A.   Walton. 

The  LeFevre  Finance  Co.,  Akron, 
$1,000,000.00.  Jas.  S.  LeFevre,  F. 
C.  Stevenson,  George  N.  Blair,  John 
E.  Jones,  J.  L.  Deisz. 

The  Silver  Knitting  Co.,  Cleveland, 
$10,000.00.  Army  L.  Sampliner, 
Fred  S.  Silberbach.  David  K.  Pein, 
W.  H.  Dettelbach,  Jos.  Engel. 

The  Sidney  Sales  Co.,  Sidney,  $10,- 
000.00.  M.  A.  Pfefferle,  H.  L.  Mark- 
land,  Geo.  D.  Toy,  Mrs.  Pearl  Pfef- 
erle.  Mrs.  Emma  Toy. 

The  Fox  Investment  Co.,  Colum- 
bus, $500.00.  M.  H.  Fox,  W.  A. 
Breisacher,  Frederick  N.  Sinks,  Byron 
M.  ClenDening,  Henry  H.  Metcalf. 

The  Paramount  Coal  Mining  Co., 
Massillon,  $100,000.00.  John  Boxley, 
Orrin  Aires,  Alfred  J.  Drouhard,  Ed- 
ward J.  Drouhard,  Geo.  W.  Williams. 

The  Mohawk  Piston  Ring  Sales  Co., 
Cleveland,  $10,000.00.  Jacob  Mandel, 
Geo.  D.  Copeland,  M.  Walters,  S.  D. 
Heller. 

The  Cavanaugh  Co.,  Youngstown, 
$25,000.00.  John  B.  Cavanaugh, 
Ales  F.  Dolwick,  Geo.  G.  Harrison, 
John  J.  Dolwick,  John  W.  Powers. 

The  Cuyahoga  Electric  &  Repair 
Co.,  Cleveland,  $10,000.00.  Joseph 
Dembe,  J.  M.  Dister,  John  M.  Bell, 
Louis  Cooper,  M.  Dembe. 

The  Napoleon  Garage  Co.,  Na- 
poleon, $25,000.00.  E.  C.  Donnelly, 
Cyril  Donnally,  F.  P.  Diemer,  J.  M. 
Riecrer,  F.  B.  Anderson. 

The  Ultimate  Bus  Co.,  Martins 
Ferry,  $100,000.00.  B.  F.  Mackey,  S. 
G.  Crow,  Henry  Weidetz,  George  B. 
Coss,  R.  J.  Bryan. 
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The  Grossheim-Moore  Electrical 
Co.,  Cincinnati,  $10,000.00.  Willard 
A.  Moore,  Frank  Grossheim,  W.  H. 
Congwill,  Matilda  Moore,  Frank 
Grossheim. 

The  Kasson-Serra  Drug  Co.,  Cleve- 
land, $10,000.00.  Rubin  M.  Kasson, 
Nick  Serra,  Gladys  Wyman,  S.  Zuri, 
Henry  C.  La  vine. 

The  Stark  Produce  Co.,  Canton, 
$25,000.00.  Nick  Scavelli,  Nick  Bel- 
castro,  Joe  Scarf  one,  Lui  Tozzi,  Jo- 
seph A.  Scarfone,  Pete  Theodoron. 

The  Neuman  Flour  Co.,  Cleveland. 
$10,000.00.  M.  E.  Kelly,  Frank  G. 
Mooney,  Kenneth  D.  Carter,  I.  L. 
Nichols,  H.  Stewig. 

The  James  Meinhart  Co.,  Massillon, 
$50,000.00.  James  Meinhart,  Frank 
Meinhart,  Arthur  L.  Rastette,  J.  F. 
Mayers,  W.  T.  White. 

The  Brighton  Fireoroof  Warehouse 
Co.,  Cincinnati,  $360,000.00.  Peter 
A.  Martin,  Fred  A.  Dietrich,  William 
F.  Medick,  George  E.  Rendigs,  Hiram 
C.  Bolsinger. 

The  D.  &  D.  Oil  Co.,  Medina,  $50,- 
000.00.  Fred  L.  Daugherty,  William' 
J.  Dickinson,  C.  J.  Daugherty,  W.  P. 
Amsworth,    Charbs   Daugherty. 

The  Dover  Golf  Allotment  Co., 
Cleveland,  $25,000.00.  Elsie  M.  Hoff- 
man, S.  J.  Wallace,  Geo.  H.  Stephan, 
David  H.  Eckroad,  Joseph  Lustig. 

The  Ohio  Feature  Film  Co.,  Co- 
lumbus, $10,000.00.  John  G.  Miller, 
Irma  G.  Miller,  Leonard  Mohr,  Marie 
A.   Mohr,  Mary  J.  Fultz. 

The  Colonial  Mortgage-Loan  Co., 
Columbus,  $500,000.00.  H.  L.  Salo- 
mon, J.  F.  Solomon,  H.  O.  Bentley, 
Frank  G.  Kahle,  D.  H.  Kirwan. 

The  Enos  Coal  Mininqr  Co.,  Cleve- 
land. $10,000.00.  Fred  McConnell,  J. 
T.  Mayes,  Jr.,  H.  I.  Mills,  Frank  J. 
Monar,  Tda  M.  Pfister. 

The  Monroe  Countv  Farmers  Pro- 
ducts Co.,  Woodsfield,  $2500.00.  W. 
A.  Schumacher,  S.  A.  Schumacher.  J. 
A.  Schumacher,  F.  S.  Schneider,  Leo 
Schumacher. 

Thp  Terminal  Cold  Storaee  &  Top 
Co..  Davton,  $360,000.00.  Charles  S. 
Roth.  William  C.  Salmon,  Frederick 
W.  Elberg,  William  Demer,  Wayne 
C.  Fouch. 

The  Seran  Building  Corporation 
Co.,  Canton,  $25,000.00.  C.  A.  Seran, 
Barney  Green,  Edmund  Herrmann, 
C.  G.  Hahn.  D.  L.  Smith. 

•«T5e  R*  M'  Mead  Co.,  Cleveland, 
$25,000.00.  C.  J.  Laser,  A.  M.  Mead, 
L.  M.  Karg,  R.  M.  Mead,  T.  C.  Hahn. 


The  Lima  Dime  Savings  Bank  Co., 
Lima,  $50,000.00.  Ira  E.  Wagner, 
John  M.  Mills,  C.  P.  Morris,  F.  D. 
Bradley,  E.  W.  Mosier. 

The  Coney  Island  Restaurant  Co., 
Columbus,  $5,000.00.  Marin  G.  Stoy- 
cove,  Peter  Doychoff,  N.  M.  Streeter, 
K.  F.  Foreman,  Ray  Konoff. 

The  Old  Dominion  Saving^  &  Loan 
Co.,  Cleveland,  $2,000,000.  C.  W. 
Johnson,  W.  H.  Davis,  J.  E.  Megaw, 
Don  S.  Helwick,  H.  F.  Hawley. 

The  Phil  Selznik  Production  Co., 
Cleveland,  $10,000.00.  Samuel  Green, 
Harry  F.  Glick,  Alex  Wintner,  E. 
Ackerman,  I.  Nungesser. 

The  Auerbach  Co.,  Cleveland,  $250,- 
000.00.  Louis  Auerbach,  Freda  Auer- 
bach, Theodore  Jacobsen,  A.  Auer- 
bach, Dan  Rubin,  H.  M.  Greenbaum. 

The  Hines  Pattern  &  Mfg.  Co., 
Cleveland,  $75,000.00.  James  F. 
Hines,  Robert  G.  Adler,  Clayton  W. 
Tyler,  F.  Wm.  Kurzenberger,  J.  W. 
Little. 

The  National  Asphalt  Paving  Co., 
Canton,  $50,000.00.  Rollin  H.  Spel- 
man,  Mark  Hambleton,  John  L.  All- 
man,  B.  A.  Downs,  John  O.  Marr, 
William  Jacobs. 

The  Progressive  Cooperative  As- 
sociation, Toledo,  $5,000.00.  Edward 
Conner,  Geo.  W.  Washington,  Thomas 
D.  Waugh,  L.  S.  Board,  Allen  L. 
Davis. 

The  Dayton-Dodgem  Operating 
Co.,  Dayton,  $40,000.00.  John  W. 
Kalbfus,  N.  E.  Madigan.  Robert  R. 
Nevin.  Edward  J.  Lauterbach,  Frank 
McBride. 

The  Embe  Constr.  Co.,  Cleveland, 
$10,000.00.  M.  Beletzky,  Joseph  L. 
Snitz,  A.  R.  Goold,  M.  Welensky, 
William   Morrison. 

Increases 

The  Interstate  Rubber  Co..  Cleve- 
land, from  $30,000.00  to  $45,000.00 

The  Caskey-Dupree  Mfg.  Co.,  Mar- 
ietta, from  $300,000  to  $550,000. 

The  Cincinnati  Wholesale  Grocery 
Co..  Cincinnati,  from  $200,000  to 
$400,000. 

The  Clearwater  Oil  &  Gas  Co., 
Cleveland,  from  $10,000.00  to  $50,- 
000.00. 

The  Gibson  Perin  Co.,  Cincinnati, 
from  $15,000.00  to  $100,000.00. 

The  Fraternal  Order  of  Eagles  No. 
224  Home  Alliance,  from  $10,000  to 
$125,000.00. 

The  Cosgrave  Co.,  Cleveland,  from 
$2500.00  to  $75,000.00. 


PUBLIC  UTILITIES  COMMISSION 


No.  2308 — In  the  Matter  of  the  Application  of  The  Kenton  Tele- 
phone Company  for  Consent  and  Authority  to  Issue  and  Dispose 
of  Additional  Common  Capital  Stock.     Prayer  Granted. 


(Dated  June  17,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Kenton  Telephone  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  asking  the  consent  and  authority  of  the  Commis- 
sion to  issue  and  dispose  of  additional  common  capital  stock  of  the 
par  value  of  fifty  thousand  dollars,  the  proceeds  arising  from  the 
sale  thereof  to  be  used  to  reimburse  its  treasury  for  moneys,  not 
procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness,  expended  therefrom  for  the  construction  of  addi- 
tions, extensions  and  improvements  to  its  facilities,  and  to  provide 
certain  other  additions,  extensions  and  improvements  to  its  said 
facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon : 

(1)  That,  within  the  period  of  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein  and  more 
specifically  within  the  period  January  first,  1917,  to  May 
thirty-first,  1921,  the  applicant  actually  expended  from  its 
treasury  for  the  construction,  completion,  extension  and  im- 
provement of  facilities,  the  sum  of  $48,374.11,  none  of  which 
was  obtained  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness ; 

(2)  That  the  applicant  now  has  in  contemplation,  or 
under  contract,  the  provision  of  certain  other  additions,  ex- 
tensions and  improvements  to  its  facilities,  the  cost  of  which 
has  been  conservatively  estimated  at  the  sum  of  $60,092.19, 
and 

(3)  That  the  issue  of  applicants'  common  capital  stock  of 
the  par  value  of  $50,000.00  is  reasonably  required  and  the 
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money  to  be  procured  thereby  necessary  for  the  reimburse- 
ment of  applicant's  treasury  for  the  aforesaid  uncapitalized, 
capital  expenditures  therefrom,  and  to  provide  for  the  afore- 
said additions,  extensions  and  improvements  to  its  facilities^ 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  common  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Kenton  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  fifty  thousand  dollars  ($50,000.00) ,  and  that  said  common 
capital  stock  be  sold  for  the  highest  price  obtainable  but  not  less 
than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
common  capital  stock  be  devoted  to  and  used  for  the  following 
purposes,  and  no  others,  to  wit:  The  reimbursement  of  appli- 
cant's treasury  for  the  sum  of  $48,374.11  (not  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness) 
actually  expended  therefrom,  within  the  period  January  first, 
1917,  and  May  thirty-first,  1921,  for  the  construction  of  additions, 
extensions  and  improvements  to  its  facilities,  and/  or  the  payment 
of  the  cost  of  providing  the  additions,  extensions  and  improve- 
ments of  applicant's  facilities,  at  an  estimated  cost  of  $60,092.19, 
as  more  specifically  set  forth  in  the  detailed  estimate  appended  to 
the  application  herein,  which  hereby  is  made  a  part  of  this  order 
by  reference.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
common  capital  stock  and,  in  reasonable  detail,  of  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order. 

No.  2219 — The  Cleveland  Provision  Company,  Complainant,  vs.  The 
Cleveland,  Cincinnati,  Chicago,  and  St.  Louis  Railway  Company, 
Defendant.    Prayer  Denied. 


(Dated  June  16,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  the  argument  of  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  : 

That  defendant's  switching  charge  of  $7.00  per  car,  apply- 
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ing  to  movements  of  live  stock  in  the  Cleveland  Switching 
District,  is  not  unreasonable,  excessive  or  unlawful ; 

That  defendant's  schedule  for  switching  movements  in 
the  Cleveland  Switching  District  does  not  provide  for  the  ap- 
plication of  the  so-called  "Two  for  One"  rule ; 

That  this  commission  cannot  compel  a  carrier  to  provide 
a  special  class  of  equipment  in  all  cases  but,  where  the  car- 
rier has  available  certain  special  equipment,  it  may  not  dis- 
criminate, in  the  furnishing  of  such  special  equipment,  in 
favor  of  shippers  using  the  same  for  road  hauls  as  against 
the  shippers  desiring  the  same  for  movements  in  switching 
service,  and 

That  the  defendant  herein,  in  the  past,  has  so  discrim- 
inated against  the  complainant  in  the  allotment  of  its  avail- 
able supply  of  double-deck  stock  cars,  where  the  same  were 
desired  for  use  in  switching  service  in  the  Cleveland  Switching 
District,  and  in  favor  of  those  shippers  desiring  the  use  of 
such  cars  for  road-haul  transportation  service. 

It  is,  therefore, 

Ordered,  That  defendant,  said  The  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company,  be,  and  hereby  it  is  noti- 
fied, directed  and  required  hereafter  to  distribute,  without  discrim- 
ination, its  available  supply  of  special  class  equipment  at  Cleve- 
land, Ohio,  among  the  respective  applicants  therefor  in  equal  ratio 
to  the  requests  for  such  equipment,  and  irrespective  of  the  extent 
of  the  service.     It  is  further 

Ordered,  That  the  complainant's  petition,  as  to  all  other  mat- 
ters and  things  therein  prayed  for,  be,  and  the  same  hereby  is 
denied. 


No.  2301 — In  the  Matter  of  the  Application  of  The  Hocking  Valley 
Railway  Company  and  The  Kanawha  and  Michigan  Railway 
Company  to  Change  the  Station  of  Addison,  Ohio,  from  an 
Agency  to  a  Non-Agency  Station.    Prayer  Denied. 


(Dated  June  17,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  joint  application  of  The  Hocking  Val- 
ley Railway  Company  and  The  Kanawha  and  Michigan  Railway 
Company  for  the  consent  and  authority  of  this  Commission  to 
change  from  an  agency  to  a  non-agency  station,  their  joint  station 
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now  maintained  at  Addison,  Ohio;  the  objection  thereto  and  the 
evidence  offered  at  said  hearing. 

The  Commission,  being  fully  advised  in  the  premises,  and 
having  due  regard  for  the  welfare  of  the  public  and  the  cost  of 
maintaining  and  operating  said  service  and  facility,  is  satisfied 
that  the  closing  of  said  station  is  reasonable  and  that  consent  and 
authority  therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Hocking  Valley  Railway  Company 
and  said  The  Kanawha  and  Michigan  Railway  Company  be,  and 
hereby  they  are  authorized,  effective  July  first,  1921,  to  change 
from  an  agency  to  a  non-agency  station,  their  joint  station  now 
maintained  at  Addison,  Ohio.    It  is  further 

Ordered,  That  applicants'  schedules  be  corrected  accordingly. 


No.  3233 — In  the  Matter  of  the  Joint  Application  of  The  Chesa- 
peake and  Potomac  Telephone  Company  of  West  Virginia  and 
C.  H.  Busche,  W.  J.  Ridgeway,  J.  L.  Moore,  W.  H.  Dimit,  and 
L.  H.  Lehri,  Trading  as  Trail  Run  Telephone  Company.  Prayer 
Granted. 


(Dated  June  1,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  joint 
application  of  The  Chesapeake  and  Potomac  Telephone  Company 
of  West  Virgina  and  C.  H.  Busche,  W.  J.  Ridgeway,  J.  L.  Moore, 
W.  H.  Dimit  and  L.  H.  Lohri,  associates  trading  as  the  Trail  Run 
Telephone  Company,  asking  the  consent  to  and  approval,  by  this 
Commission,  of  the  sale  by  said  first  named  applicant  and  the 
purchase  by  the  latter  of  certain  telephone  property  situate  and 
being  in  Monroe  county,  Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein,  its  independent  inquiry  and 
investigation  thereupon,  and  for  the  purposes. of  this  proceeding, 
that  said  property,  for  purchase  and  sale  purposes,  is  reasonably 
worth  the  sum  of  $600.00,  and  that  the  public  will,  upon  such  sale 
and  purchase  of  said  property,  be  furnished  adequate  service  for 
a  reasonable  and  just  rate,  rental,  toll  of  charge  therefor,  and  is 
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satisfied  that  consent  and  authority  for  such  sale  and  purchase  of 
said  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Chesapeake  and  Potomac  Telephone 
Company  of  West  Virginia  be,  and  hereby  it  is  authorized  to  sell 
and  convey  to  the  said  Trail  Run  Telephone  Company,  its  property 
and  plant  situated  in  the  Townships  of  Jackson  and  Benton,  Mon- 
roe county,  Ohio,  as  the  name  is  more  particularly  described  in  a 
copy  of  an  agreement  appended,  as  Schedule  "A,"  to  the  applica- 
tion herein,  which  agreement,  insofar  as  it  describes  said  property 
hereby  is  made  a  part  of  this  order  by  reference ;  and  the  said  G. 
H.  Busche,  W.  J.  Ridgeway,  J.  I.  Moore,  W.  H.  Dimit  and  L.  H. 
Lohri,  trading  as  Trail  Run  Telephone  Company,  hereby  are  auth- 
orized to  purchase  said  property  and  to  pay  therefor  the  agreed 
consideration  of  six  hundred  dollars.    It  is  further 

Ordered,  That  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  the  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property,  nor  shall  the  findings  hereinbefore  set  forth  as 
to  rates,  service  or  the  value  of  said  property,  nor  the  acquiescence 
in  the  pausing  of  said  agreed  consideration  be  binding  upon  this 
Commission  in  any  future  proceeding  involving  rates  or  service. 


No.  2231 — In  the  Matter  of  Abandoning  the  Agency  of  Norfolk  and 
Western  Railway  Company  at  Mineral  Springs,  Ohio.  Prayer 
Granted. 


(Dat$d  June  17,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came 
on  for  consideration  upon  the  application  of  the  Norfolk  and 
Western  Railway  Company  for  the  consent  and  authority  of  this 
Commission  to  change  from  an  agency  to  a  non-agency  station,  its 
station  now  maintained  at  Mineral  Springs,  Ohio,  and  the  evi- 
dence offered  at  said  hearing. 

The  Commission,  being  fully  advised  in  the  premises,  and 
having  due  regard  or  the  welfare  of  the  public  and  the  cost  of 
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maintaining  and  operating  said  service  and  facility,  is  satisfied 
that  the  closing  of  said  station  is  reasonable  and  that  consent 
and  authority  therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  Norfolk  and  Western  Railway  Company 
be,  and  hereby  it  is  authorized,  effective  July  first,  1921,  to  change 
from  an  agency  to  a  non-agency  station,  its  station  now  maintained 
at  Mineral  Springs,  Ohio.    It  is  further 

Ordered,  That  applicant's  schedules  be  corrected  accordingly. 

j* 

No.  3226— Hocking  Valley  Brick  Company,  Complainant,  vs.  The 
Hocking  Valley  Railway  Company,  Defendant.    Prayer  Denied. 


(Dated  June  3,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  the  argument  of  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

That  the  rate  of  defendant  of  twenty-eight  cents  per  ton 
for  transporting  shale,  in  carload  lots,  from  Buchtel,  Ohio,  to 
Logan,  Ohio,  is  not  unjust,  unreasonable  or  excessive; 

That,  from  the  facts  and  conditions  surrounding  the  pro- 
duction of  complainant's  product  at  Logan,  Ohio,  and  taking 
into  consideration  all  the  other  circumstances  in  connection 
with  the  manufacture  of  said  product  in  the  group,  compris- 
ing, Logan,  Haydenville,  Union.  Furnace,  McArthur,  Hamden, 
Nelsonville,  New  Straitsville,  Carbon  Hill,  Greendale  and 
Athens,  Ohio,  the  Commission  is  unwilling  to  order  a  transit 
privilege  established  in  connection  with  the  movement  of 
shale  from  Buchtel  to  complainant's  plant  at  Logan,  and  the 
transportation  of  its  brick  therefrom  to  the  markets  served 
by  the  plants  in  said  group ; 

That  it  would  be  inadvisable    to    remove    complainant's 

*    plant  from  said  group,  which  has  been  in  existence  for  many 

years  and  has  been  thoroughly  established  as  the  basis  for  the 

marketing  of  the  brick  manufactured  upon  the  lines  of  the 

defendant's  railway  in  this  locality,  and 

That  the  complainant  is  not  entitled  to  the  relief  prayed 
for. 

That  the  complainant  is  not  entitled  to  the  relief  prayed  for. 
It  is,  therefore, 

Ordered,  That  the  petition  of  the  complainant  be,  and  here- 
by it  is  denied. 

And,  it  having  developed  in  the  course  of  the  presentation  of 
this  matter  that  the  defendant  has  been    imposing    a    rate,    or 
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charge  of  $1.54  per  ton  upon  shipments  of  brick  from  Logan,  Ohio, 
to  Lancaster,  Ohio,  a  distance  of  eighteen  miles,  while  its  schedule 
of  mileage  scale  rates  on  brick  and  other  commodities  now  in 
effect  carries  a  rate  of  7c  per  cwt.  for  distances  of  over  ten  miles 
and  to  and  including  twenty  miles,  the  Commission  further  finds 
that  the  defendant  has  unjustly  discriminated  against  shipments 
of  brick  moving  from  Logan,  Ohio,  to  Lancaster,  Ohio,  by  applying 
thereto  the  higher  of  its  contemporaneously  effective  rates  appli- 
cable to  such  shipments.    It  is,  therefore,  further 

Ordered,  That  defendant,  said  The  Hocking  Valley  Railway 
Company,  be,  and  hereby  it  is  notified,  directed  and  required  to 
hereafter  impose,  charge  and  collect  for  the  transportation  of  ship- 
ments of  brick  from  Logan,  Ohio,  to  Lancaster,  Ohio,  its  mileage 
scale  rate,  so  long  as  the  same  shall  be  less  than  its  contemporan- 
eously effective  brick  rate,  instead  and  in  lieu  of  such  brick  rate. 


No.  48 — In  Matter  of  the  Proposed  Increased  Rates  of  The  Kent 
Water  and  Light  Company  for  Electric  Service,  Filed  to  Become 
Effective  March  23,  1921. 


(Dated  June  9,  1921.) 

The  Mason  Tire  and  Rubber  Company  having  this  day,  by  its 
attorney,  Orin  C.  Clement,  withdrawn  its  protest  against  the  going 
into  effect  of  the  schedule  of  rates  and  charges  heretofore  sus- 
pended herein,  and  the  respondent,  The  Kent  Water  and  Light 
Company,  by  the  filing  of  an  undertaking  herein,  having  charged 
the  increased  rates  carried  in  its  said  schedule  from  the  date  as  of 
which  said  schedule  was  published  to  become  effective,  it  is 

Ordered,  That  the  order,  heretofore  made  and  entered  herein 
suspending  the  going  into  effect,  upon  March  23,  1921,  of  respond- 
ent's schedule  designated  Second  Revised  Sheet  No.  12-A  to  P.  U. 
C.  0.  No.  3,  providing  rates  and  charges  for  electric  power  service, 
be  and  hereby  it  is  rescinded,  and  that  this  proceeding  be  and 
hereby  it  is  discontinued. 


ATTORNEY  GENERAL 


In  Cities  Which  Had  a  Population  of  Eleven  Thousand  Eight  Hun- 
dred and  Less  Than  One  Hundred  Thousand  as  Announced  by 
the  Secretary  of  State  in  His  Official  Proclamation  of  January 
21, 1921,  a  General  Registration  of  All  the  Electors  in  Such  Cities 
Shall  Only  be  Had  Quadrennially  at  Each  and  Every  Presiden- 
tial Election,  and  the  First  General  Registration  in  Such  Cities 
Following  the  Official  Announcement  of  the  Federal  Census  of 
1920,  Would  Take  Place  in  Such  Cities  in  the  Presidential  Year 
1924. — The  Members  and  the  Clerks  of  the  Board  of  Deputy 
State  Supervisors  of  Elections  and  the  Boards  of  Deputy  State 
Supervisors  and  Inspectors  of  Elections,  as  the  Case  May  be, 
Cannot  Draw  the  Additional  Compensation  Provided  in  Section 
4942,  G.  C,  Until  the  Presidential  Year  of  1924  Following  the 
Official  Announcement  of  the  Federal  Census  by  the  Secretary 
of  State  on  January  21,  1921.— The  Cities  of  the  State  Which 
Had  a  Population  of  Eleven  Thousand  Eight  Hundred  and  Less 
Than  One  Hundred  Thousand,  as  Announced  in.  the  Proclama- 
tion of  the  Secretary  of  State  of  January  21,  1921,  do  Not  Begin 
Paying  Their  Share  of  the  Registration  Expenses  Provided  Un- 
der Section  4946,  G.  C,  Until  the  Presidential  Year  of  1924. — 
Under  the  Provisions  of  Section  4947,  G.  C,  the  Council  of  Any 
City  or  Village  Having  a  Population  of  Less  Than  Eleven  Thous- 
and Eight  Hundred,  May  Provide  for  a  General  Registration  of 
the  Electors  in  Such  Municipality,  But  Such  General  Registra- 
tion Brought  About  by  Action  of  the  Council  of  a  Municipality 
Can  Take  Place  Only  in  the  Presidential  Years  and  in  the  Man- 
ner and  at  the  Time  Required  by  Law  in  Those  Cities  Which 
Have  Quadrennial  Registration. 


No.  213&— (Opinion  Dated  June  6,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:  Acknowledgment  is  made  of  the  receipt  of  your  re- 
quest for  the  opinion  of  this  department  upon  the  following  state- 
ment of  facts : 

"We  note  that  the  official  proclamation  of  the  population 
of  municipal  corporations  of  Ohio  as  shown  by  the  Federal 
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Census  of  1920,  issued  by  the  Secretary  of  State,  January  21, 
1921,  in  compliance  with  Section  3498,  G.  C.,  shows  that  the 
cities  of  Barberton,  Cleveland  Heights,  East  Cleveland,  Fre- 
mont, Kenmore,  Niles,  Cambridge  and  Warren  have  auto- 
matically become  registration  cities  under  the  provisions  of 
Section  4878,  G.  C. 

Question:  When  can  the  members  and  the  clerks  of  the 
boards  of  deputy  state  supervisors  of  elections  and  the  boards 
of  deputy  state  supervisors  and  inspectors  of  elections,  as  the 
case  may  be,  draw  additional  compensation  from  these  cities, 
as  provided  by  Section  4942,  G.  C,  and  when  must  these  cities 
begin  paying  their  share  of  the  registration  expenses  as 
provided  under  Section  4946  of  the  General  Code  ? 

We  presume  that  if  any  of  the  cities  mentioned  above 
became  registration  cities  at  any  previous  period  of  time  by 
due  action  of  council  under  the  provisions  of  Section  4947, 
G.  C,  they  would  be  an  exception  to  your  opinion  from  the 
date  that  they  became  such  registration  cities  by  the  action 
of  their  councils." 

Section  4870,  G.  C,  reads  as  follows : 

"In  cities  which  at  the  last  preceding  federal  census  had, 
or  which  at  any  subsequent  federal  census  may  have  a  popu- 
lation of  eleven  thousand  eight  hundred  or  more,  there  shall 
be  a  general  registration  of  electors  in  the  several  wards  or 
precincts  thereof  in  the  manner,  at  the  time  and  on  the  days 
hereinafter  provided.  No  person  shall  have  acquired  a  legal 
residence  in  a  ward  or  election  precinct  in  any  city  for  the 
purpose  of  voting  therein  at  any  general  or  special  election, 
nor  shall  he  be  admitted  to  vote  at  any  election  therein  un- 
less he  shall  have  caused  himself  to  be  registered  as  an  elector 
in  such  ward  or  precinct  in  the  manner  and  at  the  time  re- 
quired by  the  provisions  of  this  chapter." 

Following  the  announcement  by  the  United  States  Bureau  of 
Census  of  the  population  of  Ohio  municipalties,  the  secretary  of 
state,  under  date  of  January  21,  1921,  issued  his  proclamation 
showing  the  official  population  of  the  cities  and  villages  within  the 
state,  the  same  to  be  effective  under  the  statutes  thirty  days 
thereafter  or  as  of  February  21,  1921.  This  proclamation  showed 
the  cities  named  by  you  in  your  statement  of  facts  to  have  more 
than  eleven  thousand  eight  hundred  population,  as  mentioned  in 
Section  4870,  and  your  question  is  whether  these  cities  are  now 
registration  cities  under  the  election  laws  of  this  state. 

It  will  be  noted  that  while  Section  4870,  G.  C,  states  the  line 
of  demarcation  to  be  a  population  of  eleven  thousand  eight  hundred 
or  more,  and  that  in  such  cities  there  shall  be  a  general  registra- 
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tion  of  electors,  yet  such  registration  must  be  had  "in  the  manner, 
at  the  times  and  on  the  days  hereinafter  provided"  and  also  in  the 
"manner  and  at  the  time  required  by  the  provisions  of  this  chap- 
ter." Cities  which  have  a  population  of  one  hundred  thousand  or 
more  by  the  last  preceding  federal  census  are  annual  general  regis- 
tration cities,  while  those  having  a  population  of  less  than  one 
hundred  thousand,  but  having  eleven  thousand  eight  hundred  or 
more  are  quadrennial  registration  cities.  Thus  Section  4871,  G. 
C,  reads : 

"In  cities  which  now  or  hereafter  may  have  a  population 
of  one  hundred  thousand  or  more,  when  ascertained  in  the 
manner  provided  in  the  preceding  section,  there  shall  be  an 
annual  general  registration  of  all  the  electors  therein  in  the 
several  wards  and  precincts  thereof  on  the  days  and  in  the 
manner  hereinafter  provided." 

The  second  class  of  registration  cities,  that  is,  the  quadrennial 

registration  cities,  are  treated  in  Section  4872,  G.  C.,  which  reads: 

"In  cities  which  now  or  hereafter  may  have  a  popula- 
tion of  eleven  thousand  eight  hundred  and  less  than  one  hun- 
dred thousand,  when  so  ascertained,  a  general  registration  of 
all  the  electors  therein  shall  only  be  had  quadrennially  at  each 
and  every  presidential  election,  at  the  times  and  upon  the 
days  hereinafter  specified.  At  all  other  state  or  public  elec- 
tions those  electors  only  of  such  cities  shall  be  required  to 
register  as  may  be  new  electors  or  who  have  moved  into  any 
precinct  of  such  city  since  such  general  registration." 

This  latter  section  governing  the  cities  which  you  mention 

specifically  says  that 

"A  general  registration  of  all  the  electors  therein  shall 
only  be  had  quadrennially  at  each  and  every  presidential  elec- 
tion, at  the  times  and  upon  the  days  hereinafter  specified." 

This  means  that  the  registration  in  cities  of  this  class  must 
come  in  the  years  which  are  divisible  by  four,  that  is,  1920,  1924, 
1928,  etc.  In  the  case  at  hand  the  year  1920  is  not  to  be  con- 
sidered because  the  cities  in  question  did  not  have  in  that  year 
the  official  population  of  eleven  thousand  eight  hundred  or  more. 
Therefore  the  next  presidential  election  following  the  announce- 
ment of  the  census  would  be  in  the  year  1924.  In  quadrennial  cities 
at  other  state  or  public  elections,  only  those  electors  shall  be  re- 
quired to  register  as  may  be  new  electors  or  who  have  moved  into 
any  precinct  "since  such  general  registration."  This  means,  then, 
that  there  must  first  be  a  general  registration  before  there  can 
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be  any  registration  in  these  cities  for  other  state  or  public  elec- 
tions, and  that  following  such  general  registration  had  only  in 
the  presidential  years,  that  is,  quadrennially,  can  there  be  a  regis- 
tration of  new  electors  or  those  who  have  moved  into  any  pre- 
cinct. 

The  additional  compensation  for  members  and  clerks  of  the 
boards  of  deputy  state  supervisors  of  election  and  the  boards  of 
deputy  state  supervisors  and  inspectors  of  elections  is  provided 
in  Section  4942,  but  this  section  says  in  its  opening  sentence  that 
such  compensation,  in  addition  to  that  provided  in  Section  4822, 
shall  obtain  only  in  counties  "containing  cities  in  which  registration 
is  required."  As  previously  pointed  out,  under  the  provisions  of 
Section  4872  registration  in  cities  having  between  eleven  thousand 
eight  hundred  population  and  one  hundred  thousand  population, 
can  be  had  only  quadrennially  or  in  the  presidential  years,  and  "the 
next  presidential  year  is  the  calendar  year  of  1924  following  the 
official  announcement  of  the  census  on  these  cities  in  1921.  This 
compensation  when  allowed  to  these  officers  during  any  year  is  de- 
termined by  the  number  of  precincts  in  such  city  at  the  November 
election  at  the  next  preceding  year.  That  is  to  say,  if  these  cities 
entered  the  registration  class  in  the  calendar  year  of  1924,  the 
first  presidential  election  following  the  census,  the  compensation 
received  during  1924  would  be  based  on  the  number  of  precincts 
in  the  city  at  the  November  election  in  1923.  The  compensation 
mentioned  in  4942,  G.  C,  could  not  be  legally  paid  during  the  years 
1921,  1922  or  1923,  to  election  board  officials  in  a  county  having 
a  city  with  a  population  of  eleven  thousand  eight  hundred  or  more, 
because  such  city  cannot  be  a  registration  city  until  there  is  first 
had  a  quadrennial  registration  in  the  presidential  years  and  which 
can  be  held  under  Section  4792,  G.  C,  at  no  other  time. 

You  also  desire  to  know  when  these  cities  having  a  population 
of  eleven  thousand  eight  hundred  or  more  should  begin  paying 
their  share  of  the  registration  expenses  as  provided  under  Section 
4946  of  the  General  Code.  This  section  refers  to  the  compensation 
of  registrars  in  registration  cities  and  the  necessary  cost  of  the 
registers,  books,  blanks,  forms,  stationery  and  supplies  provided 
by  the  board  for  the  purpose  of  registration,  but  the  section  refers 
to  "such  city  hereinbefore  specified/'  that  is,  the  city  or  cities  men- 
tioned in  Section  4942,  G.  C,  heretofore  discussed. 

The  answer  therefore  as  to  the  registration  expenses  men- 
tioned in  Section  4946  would  be  the  same  as  the  compensation  of 
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deputy  state  supervisors  and  clerks  in  cities  mentioned  in  4942, 
that  is,  that  the  compensation  mentioned  in  either  section  and  the 
necessary  cost  of  supplies  mentioned  in  4946,  G.  C,  can  be  paid 
by  the  city  only  when  the  city  is  one  in  which  general  registration 
is  required,  and  in  cities  having  a  population  of  eleven  thousand 
eight  hundred  or  more  and  less  than  one  hundred  thousand,  this 
would  come  quadrennially  in  the  presidential  years,  the  first  time 
following  the  federal  census  of  1920  as  announced  in  1921  being 
in  the  calendar  year  1924. 

In  the  last  paragraph  of  your  letter  you  say : 

"We  presume  that  if  any  of  the  cities  mentioned  above 
became  registration  cities  at  any  previous  period  of  time  by 
due  action  of  council  under  the  provisions  of  Section  4947, 
G.  C,  they  would  be  an  exception  to  your  opinion  from  the 
date  that  they  became  such  registration  cities  by  the  action 
of  their  councils." 

This  presumption  would  not  be  correct  unless  the  city  had 
acted  through  the  council  prior  to  1920,  for  Section  4947  provides 
as  follows : 

"The  council  of  any  city  or  village  in  which  registration 
is  not  now  required  by  law,  may  provide  for  a  general  regis- 
tration of  electors  *  *  *  in  the  manner  and  at  the  times 
and  on  the  days  provided  by  law  for  registration  in  cities 
which  have  quadrennial  registration.  When  the  council  so 
provides,  no  person  shall  have  acquired  a  legal  residence 
*  *  *  in  such  city  or  village  for  the  purpose  of  voting  *  *  * 
unless  he  shall  have  caused  himself  to  be  registered  as  an 
elector  *  *  *  in  the  manner  and  at  the  time  required  by  law 
in  cities  which  have  quadrennial  registration." 

In  an  opinion  issued  on  August  4,  1909,  and  appearing  at  page 
611  at  Annual  Report  of  the  Attorney  General  for  1909,  the  then 
Attorney  General  held  that  the  council  of  the  municipality  is  not 
given  authority,  relating  to  registration  in  cities,  the  population 
of  which  exceeds  eleven  thousand  eight  hundred. 

In  a  foot  not  following  Section  4947,  G.  C.,  in  the  Ohio  Elec- 
tion Laws,  issued  by  the  secretary  of  state  (edition  of  1920)  that 
official  says: 

"Although  a  village  possess  an  ordinance  for  registration, 
such  registration  cannot  be  had  for  the  first  time  until  the 
presidential  year." 

Apparently  Section  4947,  G.  C.,  is  for  the  benefit  of  those 
municipalities  which  may  desire  the  privileges  of  registration  for 
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the  electors  residing  therein,  though  such  municipalities  may  not 
have  reached  eleven  thousand  eight  hundred  in  population,  as 
officially  announced  following  the  last  federal  census,  but  even 
though  these  municipalities  having  less  than  eleven  thousand  eight 
hundred  population  availed  themselves,  through  the  council  of  the 
municipality,  of  the  provisions  of  Section  4947,  G.  C.,  all  that  they 
acquire  is  simply  the  rights  and  privileges  as  to  registration  which 
exist  in  quadrennial  registration  cities.  Thus  the  council  acting 
under  4947,  G.  C.,  could  bring  about  a  general  registration  of  the 
electors  in  the  municipality,  but  this  would  have  to  be  "in  the 
manner  and  at  the  time  required  by  law  in  cities  having  quadren- 
nial registration."  So  that  whatever  the  requirements  might  be 
under  other  sections  of  the  law,  governing  the  quadrennial  regis- 
tration cities,  the  same  requirements  would  obtain  in  those  cities 
and  villages  less  than  eleven  thousand  eight  hundred  population, 
where  the  council  of  the  municipality  had  acted  under  Section 
4947,  G.  C.  The  city  or  village  in  question  could  have  only  a 
quadrennial  general  registration,  which  would  have  to  take  place 
in  the  presidential  years,  the  first  of  which,  following  the  official 
announcement  of  the  census  of  1920,  would  be  in  the  calendar  year 
of  1924.  The  cities  which  you  mention  as  having  reached  eleven 
thousand  eight  hundred  in  population,  as  announced  in  1921,  by 
the  secretary  of  state,  would  gain  no  privileges  under  Section  4947, 
G.  C.,  other  than  what  they  now  possess  under  the  provisions  of 
4870  and  4872,  G.  C.  Of  course  if  any  of  these  cities  had  become 
registration  cities  by  action  of  council,  under  Section  4947,  G.  C., 
prior  to  the  presidential  year  of  1920,  they  would  still  be  registra- 
tion cities  following  the  presidential  year  in  which  general  regis- 
tration was  first  had. 

You  are  therefore  advised,  in  answer  to  your  questions,  that 
it  is  the  opinion  of  the  Attorney  General  that : 

1.  In  cities  which  had  a  population  of  eleven  thousand  eight 
hundred  and  less  than  one  hundred  thousand,  as  announced  by  the 
secretary  of  state  in  his  official  proclamation  of  January  21,  1921, 
a  general  registration  of  all  the  electors  in  such  cities  shall  only 
be  had  quadrennially  at  each  and  every  presidential  election,  and 
the  first  general  registration  in  such  cities  following  the  official 
announcement  of  the  Federal  census  of  1920,  would  take  place  in 
such  cities  in  the  presidential  year  1924. 

2.  The  members  and  the  clerks  of  the  boards  of  deputy  state 
supervisors  of  elections  and  the  boards  of  deputy  state  supervisors 
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and  inspectors  of  elections,  as  the  case  may  be,  cannot  draw  the  ad- 
ditional compensation  provided  in  Section  4942,  G.  C,  .until  the 
presidential  year  of  1924  following  the  official  announcement  of  the 
Federal  census  by  the  secretary  of  state  on  January  21,  1921. 

3.  The  cities  of  the  state  which  had  a  population  of  eleven 
thousand  eight  hundred  and  less  than  one  hundred  thousand,  as 
announced  in  the  proclamation  of  the  secretary  of  state  of  Janu- 
ary 21,  1921,  do  not  begin  paying  their  share  of  the  registration 
expenses  provided  under  Section  4946,  G.  C,  until  the  presidential 
year  of  1924. 

4.  Under  the  provisions  of  Section  4947,  G.  C,  the  council  of 
any  city  or  village  having  a  population  of  less  than  eleven  thousand 
eight  hundred,  may  provide  for  a  general  registration  of  the  elec- 
tors in  such  municipality,  but  such  general  registration  brought 
about  by  action  of  the  council  bf  a  municipality  can  take  place  only 
in  the  presidential  years  and  in  the  manner  and  at  the  time  re- 
quired by  law  in  those  cities  which  have  quadrennial  registration. 


A  Board  of  Education  Offering  the  School  Property  for  Sale  Under 
the  Provisions  of  Section  4756,  G.  C,  is  Not  Required  to  Accept 
the  Highest  and  Best  Bid  at  Such  Public  Auction,  But  it  is 
Within  the  Discretion  of  the  Board  of  Education  to  Decide 
Whether  Such  Amount  Offered  is  Sufficient  or  Grossly  Insuffi- 
cient and  the  Board  in  its  Notice  of  Sale  May  Reserve  the  Right 
to  Reject  any  and  all  Bids. 


No.  2140— (Opinion  Dated  June  6,  1921.) 

Hon.  E.  Stanton  Pearce,  Prosecuting  Attorney,  Steubenville,  Ohio. 
Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your 
request  for  the  opinion  of  this  department  on  the  following  state- 
ment of  facts : 

"The  Board  of  Education  of  the  Village  of  Toronto,  this 
county,  is  desirous  of  disposing  by  sale  of  an  obsolete  school 
building  in  the  village,  the  erection  of  a  new  and  better  located 
school  building  having  been  provided  for.  The  board  has 
consulted  me  with  reference  to  the  proper  procedure  in  the 
matter. 

Sec.  4756  seems  to  be  the  statute  governing  this  mat- 
ter. After  providing  how  notice  of  proposed  sale  shall  be 
given,  it  says  that  such  property  may  be  sold  at  public  auc- 
tion and,  to  accomplish  such  sale,  it  may  be  twice  offered  at 
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public  auction  and,  if  not  thereby  sold,  "the  board  may  sell  it 
at  private  sale  *  *  * 

For  your  further  information,  will  say  that  the  property 
sought  to  be  disposed  of  exceeds  in  value  three  hundred  dol- 
lars, and  the  deed  for  it  in  the  name  of  the  board  is  an  ordin- 
ary warranty  deed  conveying  a  fee  simple. 

Query :  Has  the  board  the  right  to  reject  any  and  all  bids 
at  either  or  both  of  such  public  auctions,  if,  in  the  exercise 
of  its  best  discretion,  the  best  bid  offered  is  wholly  inade- 
quate? In  other  words,  has  the  board  the  authority,  under 
said  section,  to  exercise  any  discretionary  powers,  or,  having 
so  offered  it  at  public  auction,  must  it  accept  the  highest  and 
best  bid  whether  the  amount  offered  is  sufficient  or  grossly 
insufficient  ?" 

Section  4749,  G.  C.,  reads  as  follows: 

"The  board  of  education  of  each  school  district,  organized 
under  the  provisions  of  this  title,  shall  be  a  body  politic  and 
corporate,  and,  as  such,  capable  of  suing  and  being  sued,  con- 
tracting and  being  contracted  with,  acquiring,  holding,  pos- 
sessing and  disposing  of  real  and  personal  property,  and  tak- 
ing and  holding  in  trust  for  the  use  and  benefit  of  such  dis- 
trict any  grant  or  devise  of  land  and  any  donation  or  bequest 
of  money  or  other  personal  property  and  of  exercising  such 
other  powers  and  privileges  as  are  conferred  by  this  title  and 
the  laws  relating  to  the  public  schools  of  this  state/' 

Section  4756,  G.  C.,  as  amended  in  103  0.  L.,  536,  provides  in 
part: 

"When  a  board  of  education  decides  to  dispose  of  real  or 
personal  property,  held  by  it  in  its  corporate  capacity,  exceed- 
ing in  value  three  hundred  dollars,  it  shall  sell  such  property 
at  public  auction  after  giving  at  least  thirty  days'  notice 
thereof  by  publication  in  a  newspaper  of  general  circulation 
or  by  posting  notices  thereof  in  five  of  the  most  public  places 
in  the  district  in  which  such  property  is  situated.  When  the 
board  has  twice  so  offered  a  tract  of  real  estate  for  sale  at 
public  auction  and  it  is  not  sold,  the  board  may  sell  it  at  pri- 
vate sale,  either  as  an  entire  tract  or  in  parcels,  as  the  board 
deems  best." 

It  is  understood  in  the  case  which  you  submit  that  the  school 
building  to  be  disposed  of  is  in  a  district  where  a  new  and  better 
located  school  building  has  been  provided,  and  hence  there  has  been 
no  abatement  of  school  activity  in  the  district  in  question,  and 
therefore,  the  provisions  of  Section  7730  and  7730-1,  G.  C.,  as 
amended  in  108  O.  L.,  Part  11,  pages  1172,  1173,  do  not  apply. 
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Upon  the  question  of  school  property  at  public  auction  where 
the  board  of  education  owns  in  fee  and  the  conditions  set  forth  in 
Sections  7750  and  7730-1,  G.  C,  do  not  obtain,  your  attention  is 
invited  to  the  syllabi  of  two  former  opinions  issued  by  this  depart- 
ment as  follows : 

"The  board  of  education  of  a  school  district,  acting  under 
authority  of  Section  4749,  G.  C.,  may  determine  by  resolution 
that  certain  real  property  which  said  boards  owns  in  fee  is 
not  needed  for  school  purposes  and  that  it  is  for  the  best 
interest  of  the  school  district  to  sell  the  same,  and  if  the  value 
of  said  property  is  less  than  three  hundred  dollars  the  provi- 
sions of  Section  4756,  G.  C,  as  amended  in  103  O.  L.,  536, 
are  not  applicable  to  the  sale  of  said  property  and  the  same 
may  be  disposed  of  at  private  sale." 

(Opinions  of  Atty.  Genl.,  Vol.  1,  1915,  p.  877.) 

"Section  4756,  General  Code,  providing  for  the  sale  of 
real  estate  valued  in  excess  of  $300.00  at  auction  does  not 
compel  the  board  of  education  to  dispose  of  the  property  to 
the  highest  bidder  and  the  board  in  its  notice  of  sale  may  re- 
serve the  right  to  reject  any  and  all  bids." 

(Opinions  of  Atty.  Genl.,  Vol.  1,  1921,.  p.  495.) 

In  the  latter  opinion  addressed  to  the  State  Commissioner  of 
Common  Schools,  now  the  Superintendent  of  Public  Instruction, 
the  then  Attorney  General  said: 

"The  word  'auction'  is  defined  in  Century  dictionary  as: 
'A  public  sale  in  which  each  bidder  offers  an  increase  on 
the  previous  bid,  the  highest  bidder  becoming  the  purchaser/ 
The  word  'auction'  is  defined  by  Webster  as: 
'A  public  sale  of  property  to  the  highest  bidder  as  where 
successive  increased  bids  are  made.' 

While  the  word  'auction'  has  been  defined  to  be  a  public 
sale  to  the  highest  bidder  I  can  find  no  statement  in  the  law 
that  the  property  must  at  all  events  be  knocked  down  to  the 
person  making  such  highest  bid.  When  the  board  of  educa- 
tion determines  that  the  property  which  it  seeks  to  sell  under 
Section  4756,  supra,  exceeds  in  value  $300.00  it  shall  sell  such 
property  at  public  auction  after  giving  the  requisite  notice 
provided  for  in  such  section.  Such  section,  however,  does  not 
contain  any  provision  for  appraisement  of  such  property  so 
sought  to  be  sold,  nor  does  it  specify  any  price  at  which  such 
property  must  be  sold.  However,  Section  4749,  supra,  pro- 
vides that  the  board  of  education  shall  be  a  body  politic  and 
corporate  and  is  given  the  power  of  disposing  of  real  and 
personal  property  belonging  to  it.  Being  such  body  politic 
and  corporate,  and  there  being  no  provision  in  Section  4746, 
supra,  defining  the  terms  under  which  the  property  shall 
be  sold,  I  am  of  the  opinion  that  the  board  of  education  may 
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provide  in  its  notice  for  sale  that  it  reserves  the  right  to 
reject  any  and  all  bids,  and  if  it  does  so  in  its  said  notice, 
it  can,  if  in  its  judgment  the  amount  paid  for  such  property 
is  trivial  and  does  not  represent  the  true  value  of  the  property 
to  be  sold,  reject  such  bid  and  re-advertise  said  property." 

As  to  the  discretion  vested  in  the  board  of  education  on  mat- 
ters under  its  control,  a  very  recent  decision  of  the  Ohio  Supreme 
Court,  reads,  in  its  second  and  third  branches  of  the  syllabus  as 
follows : 

"2.  A  court  has  no  authority  to  control  the  discretion 
vested  in  a  board  of  education  by  the  statutes  of  this  state, 
or  to  substitute  its  judgment  for  the  judgment  of  such  board 
upon  any  question  it  is  authorized  by  law  to  determine. 

3.  A  court  will  not  restrain  a  board  of  education  from 
carrying  into  effect  its  determination  of  any  question  within 
its  discretion,  except  for  an  abuse  of  discretion  or  for  fraud, 
or  collusion  on  the  part  of  such  board  in  the  exercise  of  its 
statutory  authority."  Brannon  et  al  v.  Bd.  of  Ed.,  99  0.  S., 
369. 

An  examination  of  the  statutes  shows  that  neither  Section 
4749  or  4756,  G.  C,  have  been  amended  since  the  issuing  of  opin- 
ion No.  417  by  the  Attorney  General  on  June  3rd,  1912,  and  the 
opinion  announced  at  that  time  on  this  question  is  herewith  con- 
curred in,  and  you  advised  in  answer  to  your  question  that  a  board 
of  education  offering  school  property  for  sale  undter  the  provisions 
of  Section  4756,  G.  C.,  is  not  required  to  accept  the  highest  and 
best  bid  at  such  public  auction,  but  it  is  within  the  discretion  of  the 
board  of  education  to  decide  whether  such  amount  offered  is  suf- 
ficient or  grossly  insufficient,  and  the  board  in  its  notice  of  sale  may 
reserve  the  right  to  reject  any  and  all  bids. 


Where  a  Testate  Devises  Property  to  the  County  Commissioners 
for  a  Children's  Home  and  Provides  for  a  Corporation  to  Carry 
Such  Purpose  Into  Effect,  the  Funds  of  Such  Estate  are  Taxable 
While  in  the  Hands  of  the  Executors  and  Also  While  in  the 
Hands  of  the  Trustees  of  the  Corporation  Until  Such  Time  When 
They  are  Actually  Used  for  Charitable  Purposes. 


No.  215&—  (Opinion  Dated  June  9,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  The   Commission   requests  the  opinion   of  this 
department  as  follows: 
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"L  died  testate  December  25,  1920,  leaving  both  person- 
alty and  and  realty.    His  will  provides : 

1  do  therefore  give  for  the  charitable  and  benevolent  pur- 
poses herein  mentioned  the  residue  and  remainder  of  my 
estate  to  my  executors  hereinafter  named,  their  successors  and 
assigns,  in  trust  to  and  for  the  several  uses,  intents  and  pur- 
poses mentioned  and  declared  herein/ 

The  'uses,  intents  and  purposes'  are  hereby  defined :  After 
the  payment  of  debts  and  costs  of  administration  the  execu- 
tors are  authorized  to  convey  and  transfer  all  the  estate 

(a)  To  the  board  of  county  commissioners  for  the  use 
and  benefit  of  a  county  or  district  children's  home  to  be  erected 
on  the  land  of  the  testator  and  to  be  maintained  and  con- 
ducted as  provided  by  the  law  of  Ohio,  or 

(b)  To  a  corporation,  not  for  profit,  which  is  to  be 
organized  for  the  erection  and  maintenance  of  a  children's 
home  and  the  conduct  thereof,  such  transfer  to  this  corpora- 
tion to  be  made  when  the  same  has  been  formed. 

Will  you  be  good  enough  to  advise  the  commission  as  to 
when  the  property  of  the  testator,  both  real  and  personal, 
ceases  to  be  taxable  under  general  tax  laws  of  the  state? 
Does  it  become  nontaxable  while  in  the  hands  of  the  execu- 
tors, or  does  it  continue  to  be  subject  to  taxation  until  the 
time  of  transfer  to  the  board  of  county  commissioners  or  to 
the  corporation  which  is  to  be  formed  and  does  it  acquire  its 
immunity  from  taxation  immediately  on  such  change  of  pos- 
session ?" 

One  general  principle  which  is  of  service  in  answering  these 

questions  is  found  in  the  constitution  itself.    Article  XII,  Section 

2,  permits  the  following  property  to  be  exempted  from  taxation 

and,  by  necessary  inference  frequently  declared  by  the  courts, 

prohibits  any  other  exemptions: 

"Institutions  used  exclusively  for  charitable  purposes, 
public  property  used  exclusively  for  any  public  purpose." 


It  cannot  be  said  that  the  property  covered  by  the  item  of 
the  will  quoted  in  the  Commission's  letter  belongs,  in  the  beneficial 
sense,  either  to  the  board  of  county  commissioners  or  to  the  pro- 
posed corporation.  It  cannot  belong  to  the  corporation  for  it  is 
not  in  existence.  It  does  not  yet  belong  beneficially  to  the  county 
commissioners  because  of  the  discretion  apparently  vested  in  the 
trustees  under  the  testator's  will.  So  that  even  in  a  beneficial 
sense  the  fact  of  ownership  does  not  exist  so  long  as  the  executors, 
as  such  trustees,  retain  the  ownership  of  the  property.  But  under 
the  constitution  it  is  clear  that  even  if  ownership  had  vested  in 
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the  commissioners  or  the  corporation  that  would  not  be  enough. 
It  is  not  all  public  property  that  may  be  exempted  from  taxation, 
but  only  that  which  is  used  exclusively  for  a  public  purpose.  It  is 
not  all  property  that  is  devoted  to  a  charitable  use,  but  such  prop- 
erty as  pertains  to  institutions  'used  exclusively  for  charitable 
purposes  only  that  may  be  exempted  from  taxation. 

See  Myers  v.  Rose  Institute,  92  0.  S.,  238 ;  Rose  Institute 
v.  Myers,  92  O.  S.,  252. 

In  accordance  with  these  principles  the  Commission's  ques- 
tions are  answered  as  follows : 

While  in  the  hands  of  the  executors  the  property  continues 
to  be  subject  to  taxation.  Even  after  formal  transfer  to  the  board 
of  county  commissioners  or  to  the  corporation  which  is  to  be  formed 
immunity  from  taxation  does  not  immediately  ensue,  but  the  prop- 
erty must  be  directly  and  exclusively  devoted  to  and  used  for  the 
designated  purpose  before  it  acquires  that  immunity.  Thus,  if  the 
deed  to  the  corporation  not  for  profit  to  be  organized,  etc.,  is  made 
immediately  upon  the  organization  of  the  corporation,  the  property 
will  not  become  exempt  upon  the  execution  and  delivery  of  the 
deed,  but  only  when  the  use  of  the  property  for  the  purpose  of  the 
conduct  of  a  children's  home  commences. 


SUPREME  COURT 


SYLLABI  OF  REPORTED  CASES 

No.    16130— The     Local    Telephone 
Co.   v.   The   Cranberry  Mutual   Tele- 
phone   Co.     Eerror  to  the  Court  of 
Appeals  of  Crawford  county. 
Hough,  J. 

1.  Section  614-52,  General  Code, 
making  it  necessary  for  a  telephone 
company,  as  a  condition  precedent  to 
the  exercise  of  any  permit,  right,  li- 
cense or  franchise  to  operate  a  tele- 
phone plant  for  the  furnishing  of  tele- 
phone service  in  a  municipality  or  lo- 
cality, where  there  is  in  operation  a 
telephone  company  furnishing  ade- 
quate service,  to  secure  from  the  pub- 
lic utilities  commission  a  certificate 
of  public  convenience,  does  not  limit 
or  abridge  the  right  or  power  of  a 
municipality  to  contract  for  product 
or  service  under  Section  4,  Article 
XVIII,  of  the  Constitution  of  Ohio, 
as  amended  in  1912. 

2.  Such  a  requirement  in  a  statute 
goes  to  the  capacity  of  the  telephone 
company,  as  a  contractural  party,  to 
enter  into  and  perform  a  contract  for 
product  or  service,  but  in  no  wise  af- 
fects the  power  guaranteed  to  the 
municipality  under  that  amendment, 
and  is  not  unconstitutional. 

Judgment  reversed. 

Robinson,  Jones  and  Matthias,  J  J., 
concur.  Johnson  and  Wanamaker, 
JJ.,  dissent. 


No.  16139— The  Celina  &  Mercer 
County  Telephone  Co.  vs.  Union  Cen- 
ter Mutual  Telephone  Co.  Error  to 
the  Court  of  Appeals  of  Mercer 
county. 
Hough,  J. 

1.  A  group  of  persons,  denominat- 
ing themselves  a  partnership  associa- 
tion, organized  for  the  purpose  of 
erecting  and  maintaining  a  telephone 
plant  in  a  village  and  surrounding  ter- 
ritory, having  been  granted  and  hav- 
ing accepted  a  franchise  to  erect, 
place  and  maintain  on  the  streets  and 
public  ways  of  the  village,  wires, 
cables  and  fixtures  necessary  to  sup- 
ply communication  by  telephone  to 
the  citizens  of  said  village  and  the 
public,  and  having  applied  to  the 
county  commissioners  for  the  right  to 
erect  poles   in   the   public   highways, 


becomes,  upon  doing  any  act  in  fur- 
therance of  the  purpose  or  purposes, 
a  telephone  company  under  Section  3 
of  the  Public  Utilities  Act  (Section 
614-2,  General  Code),  and  thereby 
one  "engaged  in  the  business  of  trans- 
mitting to,  from,  through,  or  in  this 
state,  telephonic  messages,"  and  a 
common  carrier;  and  as  such  is  in- 
cluded in  the  term  "public  utility," 
used  in  Section  3  of  the  Public  Utili- 
ties Act  (Section  614-2a,  General 
Code). 

2.  A  telephone  company  when  en- 
gaged in  the  business  of  transmitting 
telephone  messages  to,  from,  through, 
or  in  this  state,  is  doing  a  business, 
the  character  and  nature  of  which  is 
public,  as  distinguished  from  private 
business;  and  such  company,  even 
though  organized  "not  for  profit/* 
having  the  attendant  duty  and  respon- 
sibilities of  furnishing  indiscrimi- 
nately its  service,  as  a  common  car- 
rier, cannot  operate  the  kind  and 
character  of  business  contemplated 
in  the  exception  provided  in  Section 
4  of  the  Public  Utilities  Act  (Section 
614-a,  General  Code). 

3.  The  provisions  of  Section  54  of 
the  Public  Utilities  Act  (Section  614- 
52,  General  Code),  in  which  it  is  pro- 
vided that  no  telephone  company 
shall  exercise  any  permit,  right,  li- 
cense or  franchise,  to  own  or  operate 
a  plant  for  the  furnishing  of  any  tele- 
phone service,  in  any  municipality  or 
locality,  where  there  is  in  operation  a 
telephone  company  furnishing  ade- 
quate service,  unless  such  telephone 
company  first  secures  from  the  com- 
mission a  certificate  that  the  exer- 
cising of  such  license,  permit,  right 
or  franchise  is  proper  and  necessary 
for  the  public  convenience,  are  regu- 
latory in  nature  and  effect  and  not 
inconsistent  with  the  "right  of  ac- 
quiring, possessing,  and  protecting 
property,"  guaranteed  under  Section 
1,  Article  I,  Bill  of  Rights;  nor  do 
they  contravene  Section  19,  Article  I, 
Bill  of  Rights,  in  respect  to  the  in- 
violability of  property  rights  and  the 
due  compensation  necessary  when 
taken  for  public  use. 

4.  Section  614-52,  General  Code, 
does  not  deny  the  equal  protection  of 
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the  laws  nor  abridge  the  privileges 
or  immunities  of  the  citizens  of  the 
United  States. 

Judgment  reversed. 

Robinson,  Jones  and  Matthias,  J  J., 
concur.  Johnson,  J.,  concurs  in  prop- 
ositions one  and  two  of  syllabus  and 
in  judgment.  Wanamaker,  J.,  dis- 
sents. 


er,  Robinson,  Jones  and  Matthias,  JJ., 
concur. 


No.  16771— Samuel  T.  Haas  v.  The 
State  of  Ohio.    Error  to  the  Court  of 
Appeals  of  Geauga  county. 
Robinson,  J. 

1.  A  necessary  element  of  the  crime 
of  arson  under  Section  12433,  General 
Code,  is  that  the  building  burned  be 
"the  property  of  another  person,"  and 
a  failure  of  the  trial  court  to  so  in- 
struct the  jury  is  prejudicial  error. 

2.  Evidence  which  supports  a 
charge  of  burning  one's  own  building 
for  the  purpose  of  prejudicing  an  in- 
surance company  under  Section  12434, 
General  Code,  will  not  warrant  a  con- 
viction of  arson  under  Section  12433, 
General  Code. 

3.  Where  the  owner  procures  an- 
other to  burn  his  (the  owner's  build- 
ing) or  consents  to  the  burning  there- 
of, such  burning  is  not  a  malicious 
burning  of  the  property  of  another  in 
violation  of  Section  12433,  General 
Code. 

Judgment  reversed,  and  cause  re- 
manded. 

Johnson,  Jones  and  Matthias,  JJ., 
concur. 


No.  16594— Charles  Nead  v.  Philip 
L.  Hershman,    Error  to  the  Court  of 
Appeals  of  Hamilton  county. 
Hough,  J. 

Where  a  motion  by  defendant  for  a 
directed  verdict  is  made  at  the  close 
of  plaintiff's  testimony  and  overruled, 
and  then  renewed  at  the  close  of  all 
the  testimony,  followed  by  a  like  mo- 
tion on  the  part  of  plaintiff,  and  the 
court  passes  on  the  latter  motion 
first,  sustaining  it,  and  then  overrules 
defendant's  motion,  and  thereupon, 
and  next  in  order  of  procedure,  de- 
fendant requests  the  withdrawal  of 
his  motion  and  the  submission  of  the 
case  to  the  jury,  there  being  a  jury 
issue,  the  refusal  of  the  court  to  sub- 
mit the  issue  to  the  jury  under  proper 
instructions  is  error. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Wanamak- 


No.  16747— The .  incorporated  Vil- 
lage of  New  Bremen  et  al.  v.  The 
Public  Utilities  Commission  of  Ohio, 
The  New  Bremen-Minster  Gas  Com- 
pany and  J.  F.  Arnold.  Error  to  the 
Public  Utilities  Commission  of  Ohio. 
Johnson,  J. 

1.  The  public  utilities  commission 
is  an  administrative  board  and  has 
only  such  authority  as  the  statute 
creating  it  has  conferred. 

2.  When  it  is  properly  shown  to 
the  public  utilities  commission  that 
an  order  prayed  for  in  an  application 
filed  with  it  will  affect  rights  which 
are  involved  in  an  action  pending  in 
a  court  of  general  jurisdiction  at  the 
time  of  the  filing  of  the  application, 
it  is  the  duty  of  the  commission  to 
dismiss  the  application. 

Order  reversed. 

Hough,  Wanamaker  and  Robinson, 
JJ.,  concur. 


No.  16852— Charles  M.  Stiess  v. 
The  State  of  Ohio. 

No.  16853 — Patrick  H.  Gallagher  v. 
The  State  of  Ohio. 

No.  16854— Frank  W.  Penney  v. 
The  State  of  Ohio. 

No.  16855— F.  L.  Wagner  v.  The 
State  of  Ohio. 

No.  16856— Ed  Herbst  v.  The  State 
of  Ohio. 

No.  16857— Sophia  Welly  v.  The 
State  of  Ohio. 

Error  to  the  Court  of  Appeals  of 
Cuyahoga  county. 
Marshall,  C.  J. 

1.  The  sale  of  intoxicating  liquor 
in  Ohio  is  a  violation  of  Section  9, 
Article  XV  of  the  Constitution  of 
Ohio  as  amended  in  November,  1918, 
and  such  a  sale  is  therefore  a  "viola- 
tion of  law"  within  the  meaning  and 
description  of  Section  13195,  General 
Code.  (Hoffrichter  v.  State,  102  Ohio 
St., approved  and  followed.) 

2.  The  authority  of  a  police  justice 
of  a  village,  appointed  under  favor  of 
Section  4544,  General  Code,  cannot  be 
questioned,  neither  can  the  question 
of  the  constitutionality  of  Section 
4544,  General  Code,  be  raised  other- 
wise than  in  a  quo  warronto  proceed- 
ing, to  determine  the  validity  of  the 
title  of  such  justice  to  his  office,  in 
which  proceeding  the  justice  himself 
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must  be  made  a  party  defendant  and 
have  the  opportunity  to  appear  and 
make  a  defense  thereto. 

Ex  parte  Strang,  21  Ohio  St.,  610, 
and  State  v.  Gardner,  54  Ohio  St.,  24, 
approved  and  followed.) 

3.  The  jurisdiction  of  a  police  jus- 
tice is  coextensive  with  the  county  in 
which  the  village  is  located,  and  such 
justice  may  hold  court  any  place  in 


the  county,  even  outside  of  the  limits 
of  the  village  where  he  is  appointed 
and  holds  his  office,  although  such 
place  of  holding  court  may  be  within 
the  limits  of  another  incorporated 
city  or  village  within  such  county. 

Judgments  affirmed. 

Johnson,    Hough,    Robinson,.   Jones 
and  Matthias,  JJ.,  concur. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 

The  Euclid  Thirtieth  Realty  Co., 
Cleveland,  $500.  Wm.  A.  McAfee,  A. 
B.  Oakes,  T.  F.  Veach,  Maurice  F. 
Harming,  B.  C.  Walsh. 

The  Accounting  Sales  &  Service 
Co.,  Cleveland,  $25,000.  Albert  Him- 
melstein,  Hermon  Moss,  Bertram 
Himmelstein,  F.  C.  Russell,  Albert 
Mendelson. 

The  Consolidated  Securities  & 
Mortgage  Co.,  Columbus,  $100,000. 
Esther  Booth,  Forrest  F.  Smith,  Jo- 
seph F.  Hogan,  Bernice  Hartley,  R.  C. 
Watts. 

The  Ohio-Priesler  Fuelizer  Co., 
Cleveland,  $1,000.  Alonzo  M.  Snyder, 
Robert  E.  Roehm,  M.  L.  McCave,  N. 
I.  Young.  L.  B.  Sweig. 

The  Ideal  Glove  Co.,  Youngstown, 
$10,000.  W.  O.  Harper,  George 
Thornley,  Alex  Sloan,  Dallis  Haynes, 
Angie  M.  Johnson. 

The  National  Live  Stock  Commis- 
sion Co.,  Cleveland,  $100,000.  W.  S. 
Smoots,  J.  D.  Harrison,  E.  R.  Graves, 
E.  F.  Gray,  Geo.  Slessman. 

The  Palmer-Norris  Realty  Co., 
Cleveland,  $50,000.  H.  A.  Hauxhurst, 
J.  H.  Kellogg,  S.  C.  Smith,  E.  B. 
Freed,  J.  G.  Bachman. 

The  Marshall-Houston  Garage  Co., 
Columbus,  $10,000.  Joseph  C.  Hous- 
ton, M.  Roy  Marshall,  John  A.  Con- 
nor, Charles  E.  Belcher,  A.  J. 
Thatcher. 

The  Farmers'  Milling  Co.,  Woods- 
field,  $25,000.  W.  C.  Mooney,  F.  H. 
Ward,  Harry  Cooper,  A.  H.  Ring,  G. 
D.  Mooney. 

The  I.  A.  Eppstein  Co.,  Toledo, 
$100,000.  I.  A.  Eppstein,  Joseph  O. 
Eppstein,  Harry  Levy,  A.  G.  Hennick, 
Jos.  W.  Delehaunty. 

The  By-Jo  Amusement  Co.,  Ger- 
mantown,  $25,000.  J.  C.  Baker,  H.  C. 
Banker,  Frank  L.  Humphrey,  F.  R. 
Flory,  M.  M.  Mather. 

The  J.  C.  Frelinger  Iron  Works  Co., 
Cincinnati,  $30,000.  Margaret  Fre- 
linger, Edgar  C.  Frelinger,  John  A. 
Frelinger,  H.  W.  Diehl,  A.  G.  Riesen- 
ber,  John  H.  Matthews,  W.  H.  Kap- 
pes. 

The  Champion  Motor  Car  Co.,  Cin- 
cinnati, $15,000.    George  J.  Dotzauer, 


Clifford  Lauber,  A.  J.  Weichold,  F.  L. 
Leonard,  H.  N.  Smith. 

The  Parkway  Garage  Co.,  East 
Cleveland,  $10,000.  George  A.  Trav- 
ers,  Glenn  Parker,  Cecil  E.  Travers, 
Louisa  A.  Farwell,  Cora  Parker. 

The  Waynesville  Farmers'  Ex- 
change Co.,  Waynesville,  $25,000.  W. 
E.  O'Neall,  H.  E.  Stokes,  Asa  Whit- 
aker,  J.  A.  Shutts,  C.  E.  Michener,  J. 
L.  Mendenhall. 

The  Festival  Production  Co.,  Chil- 
licothe,  $50,000.  Edward  Siegfried, 
Frank  E.  Aid,  L.  M.  Siegfried,  F.  C. 
Secrest,  C.  R.  Secrest. 

The  Akron  Progressive  Printing 
Co.,  Akron,  $15,000.  Simon  Kail,  R. 
E.  Cook,  John  B.  Bachmann,  Meyer 
Lifchitz,  Morris  Rovin. 

The  Bernard  H.  Richards  Co., 
Co.,  Cleveland,  $10,000.  Bernard  H. 
Richards,  Edna  A.  Richards,  Herbert 
A.  Horn,  Frances  H.  Devlyn,  Emmett 
P.  Dowling. 

The  Nome  Realty  Co.,  Columbus, 
$50,000.  D.  N.  Postlewaite,  E.  Hauck, 
Ralph  G.  Martin,  H.  H.  Orr,  R.  Mc- 
Murray. 

The  Wills  Sainte  Clair  of  Dayton 
Co.,  Dayton,  $10,000.  E.  W.  Ander- 
ton,  Carl  J.  Snider,  Louise  Youngman, 
M.  I.  Hilgeman,  Thomas  H.  Ford. 

The  William  Barker  Candy  Co., 
Cleveland,  $10,000.  Paul  D.  Bairas, 
William  Barker,  M.  Kubik,  Clark  T. 
McConnel,  Helen  H.  Klima. 

The  Bangor  Sales  Co.,  Cleveland, 
$10,000.  Edgar  S.  Byers,  C.  D.  Frei- 
bolin,  S.  S.  Drake,  E.  J.  Hague,  A.  E. 
Gillard. 

The  Carnegie-36th  St.  Co.,  Cleve- 
land, $10,000.  Sidney  N.  Weitz,  Ian 
M.  Ross,  Harry  Pott,  P.  L.  Steinberg, 
Margery  Ismel. 

The  Midwest  Lumber  Co.,  Cuya- 
hoga Falls,  $200,000.  Geo.  Heinick, 
L.  W.  Rinear,  M.  E.  Wright,  R.  T. 
Hartley,  A.  N.  Waite,  P.  R.  Schlichte. 

The  Midwest  Savings  &  Loan  Co., 
Lakewood,  $1,000,000.  R.  W.  San- 
born, C.  W.  Klatte,  W.  E.  Pagan,  J.  C. 
Bethel,  T.  A.  Cooper,  F.  C.  Overbeke, 
F.  B.  Saxton. 

The  Exchange  Savings  &  Loan  Co., 
Cleveland,  $100,000.     P.  W.  White,  M. 
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H;  Feidner,  A.  I.  Dickey,  M.  E.  Rey- 
nolds, J.  G.  Fogg. 

The  Var-Ni-Tone  Mfg.  Co.,  Akron, 
$50,000.  E.  L.  Smith,  Edna  E.  Smith, 
J.  Fred  Smith,  Frank  R.  Schoner,  Gor- 
don Davies. 

The  V.  &  P.  Vacuum  Co.,  Cincin- 
nati, $25,000.  H.  M.  Potter,  A.  C. 
VanKirk,  Frank  J.  Zumstein,  Geo.  A. 
Sawyer,  J.  Sagmeister. 

The  Deshler  Mfg.  Co.,  Deshler, 
$75,000.  F.  A.  Thomas,  J.  A.  Car- 
penter, W.  H.  Hayner,  R.  B.  Thomas, 

C.  B.  Carpenter. 

The  Ideal  Auto  Specialties  Co., 
Cleveland,  $500.  Byron  D.  Kuth, 
Perry  D.  Caldwell,  D.  L.  Schwab,  M. 
L.  Higgins,  R.  P.  Snyder. 

The  Emerald  Lumber  Co.,  Cincin- 
nati, $25,000.  J.  E.  Daugherty,  Ju- 
lette  B.  McCarthy,  P.  H.  Conneighton, 
E.  T.  Conneighton. 

The  Miami  Sales  Co.,  Dayton,  $2,- 
500.  Charles  Wasser,  Henry  C. 
Braun,  Harry  Wirshing,  Russell  W. 
Wirshing,  Mrs.  Hettie  Wasser. 

The  Rotan  Candy  Co.,  Alliance, 
$75,000.  J.  W.  Linham,  C.  J.  Oyster, 
S.  F.  Oyster,  D.  H.  Rutledge,  R.  L. 
Rutledge. 

The  Sherbondy's  Knickerbocker 
Delicatessen  Co,,  Cleveland,  $25,000. 
B.  F.  Sherbondy,  Helen  Sherbondy,  P. 

D.  Caldwell,  M.  L.  Higgins,  D.  L. 
Schwab. 

The  Berea  Greenhouse  Co.,  Berea, 
$100,000.  H.  M.  Farnsworth,  L.  M. 
Blair,  Conrad  Hessler,  F.  M.  Farns- 
worth,  William    F.    Palmer,  Jr. 

The  Willcox  System  &  Equipment 
Co.,  Cleveland,  $100,000.  Carl  W. 
Schaefer,  Keith  Lawrence,  F.  A.  Len- 
nie,  William   M.  Hahn. 

The  Wilhelm-Kricker  Co.,  Ports- 
mouth, $50,000.  George  E.  Kricker, 
John  F.  Wilhelm,  Frank  C.  Balmert, 
George  S.  Wilhelm,  W.  R.  Sprague. 

The  Wolff  Oil  Co.,  Bowling  Green, 
$500.00.  John  E.  Wolff,  Arthur  H. 
Prieur,  Frank  E.  Lab,  Frederick  H. 
Prieur,   Wm.   P.   Ruth. 

The  Jute  Cigar  Box  &  Container 
Co.,  Cleveland,  $1,000.00.  A.  R.  Zaut- 
nerf  O.  H.  Ossing,  Chas.  A.  Burns,  L. 
P.  Wentz,  Robb  O.  Bartholomew. 

The  St.  Clair  Holmes  Realty  Co., 
Cleveland,  $10,000.00.  Harold  E. 
Emerich,  Frank  Lukans,  F.  A.  Still- 
well,  Chas.  Lisjak,  C.  Godic,  Matt 
Kastelic,  I.  B.  Emerich. 

The  Lyons  State  Bank,  $25,000.00. 
H.  H.  Tredway,  Clyde  Dunbar,  H.  R. 


Tredway,  J.  R.  Clendenin,  E.  S. 
Davell,  M.  A.  Carroll,  A.  B.  Thomp- 
son, J.  H.  Tempestry,  W.  A.  Patter- 
son. 

The  Lubricating  Specialties  Co., 
Toledo,  $500.00.  Francis  J.  Sleght, 
Edward  I.  Pearson,  Clark  C.  Stock- 
ford,  N.  E.  Hutchins,  Harry  L.  Philo. 

The  Brenner  Automobile  Supply 
Co.,  Cincinnati,  $25,000.00.  H.  H. 
Brenner,  R.  H.  Prinz,  J.  W.  Brum- 
baugh, I.  J.  Cooper,  Albert  H.  Mor- 
rill. 

The  Big  Four  Tailoring  Co.,  Cleve- 
land, $10,000.00.  G.  N.  Shaver,  Al- 
fred Wilason,  Charley  Oliver,  Jos. 
Stolpman,  Ernest  C.  Bucheler. 

The  Raven  Coal  Co.,  Steubenville, 
$500,000.  Miles  P.  Bell,  William 
Schafer,  Edward  M.  Fisher,  Blaine 
E.   Graham,   Roy  M.  Merry  man. 

The  Milwaukee  Western  Steamship 
Co.,  Mentor,  $600,000.  Wm.  Wisner, 
N.  B.  Snavely,  Thomas  H.  Garry, 
Robert  G.  McCreary,  Wm.  M.  Con- 
nelly. 

The  Avenue  Motor  Co.,  Cleveland, 
$25,000.00.  John  H.  Smart,  Wm.  T. 
Bishop,  Geo.  Wyman,  P.  W.  Studer. 
M.  H.  Burns. 

Increases 

The  Hill  &  Griffith  Co.,  Cincinnati, 
from  $200,000  to  $300,000. 

The  American  Lace  Mfg.  Co., 
Elyria,  from  $500,000  to  $750,000. 

The  Snow  Lake  Fishing  &  Hunting 
Club,  Cleveland,  from  $10,000  to  $30,- 
000. 

The  Masonic  Temple  Co.,  Youngs- 
town,  from  $150,000  to  $175,000. 

The  John  Hill  Foundry  Supply  Co., 
Cincinnati,  from  $50,000  to  $100,000. 

The  Dragon  Rubber  Co.,  Ashland, 
from  $3,000  to  $30,000. 

The  F.  D.  Lawrence  Electric  Co., 
Cincinnati,  from  $50,000  to  $300,000. 

The  W.  B.  A.  Home  Building  Co., 
Toledo,  from  $1,000  to  $50,000. 

The  Wilmington  Crushed  Lime- 
stone Co.,  Wilmington,  from  $60,000 
to  $80,000. 

The  Sunshine  Bakery  Co.,  Toledo, 
from  $5,000  to  $25,000. 

The  Barth  &  Rennie  Coal  Co., 
Shadyside,  from  $50,000  to  $75,000. 

The  Huber  Fireproof  Garage  Co., 
Dayton,   $10,000    to   $100,000. 

The  Sloan-Buchan  Co.,  E.  Liver- 
pool, from  $35,000  to  $85,000. 


PUBLIC  UTILITIES  COMMISSIOJS 


No.  2304— In  the  Matter  of  the  Application  of  The  McConnelsville- 
Malta  Electric  Company  for  Consent  and  Authority  to  Issue  and 
Dispose  of  Additional  Common  Capital  Stock.  Prayer  Granted 
in  Part. 


(Dated  June  21,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  McConnelsville-Malta  Electric  Company,  (a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Ohio),  asking  the  consent  and  authority  of  this 
Commission  to  issue  and  dispose  of  common  capital  stock  to  the 
par  value  of  twenty-two  thousand  dollars,  the  proceeds  arising 
from  the  sale  thereof  to  be  used  to  reimburse  the  applicant's  treas- 
ury for  moneys,  not  procured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  expended  therefrom,  within  the 
five  years  next  preceding  the  date  of  the  filing  of  the  application 
herein,  for  capital  purposes,  and  to  provide  for  certain  additions, 
extensions  and  improvements  to  its  plant  and  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

(1)  That  within  the  period  of  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein  and  to  the 
thirteenth  day  of  March,  1921,  the  applicant  actually  expended 
from  its  treasury  for  the  acquisition  of  property  and  the  con- 
struction, completion,  extension  and  improvement  of  its  facil- 
ities, the  sum  of  $7,805.85,  none  of  which  was  obtained  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences^of  indebted- 
ness ; 

(2)  That  the  applicant  now  has  in  contemplation  or  under 
contract  certain  improvements,  the  provision  of  which  will 
result  in  a  net  addition  to  its  capital  investment  of  the  sum  of 
$6,486.20,  and 

(3)  That  the  issue  of  applicant's  common  capital  stock 
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of  the  par  value  of  $14,300.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  aforesaid  un- 
capitalized,  capital  expenditures  therefrom  and  for  the  con- 
struction, completion,  extension  and  improvement  of  its  fa- 
cilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  common  capital  stock  of  the  par  value  of 
fourteen  thousand,  three  hundred  dollars  should  be  granted.  It 
is,  therefore, 

Ordered,  That  said  The  McConnelsville-Malta  Electric  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  fourteen  thousand,  three  hundred  dol- 
lars ($14,300.00) ,  and  that  said  capital  stock  be  sold  for  the  high- 
est price  obtainable  but  not  less  than  the  par  value  thereof.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes  and  no 
others,  to  wit: 

(a)  The  reimbursement  of  applicant's  treasury  for  the 
moneys,  not  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  actually  expended  therefrom, 
within  the  five  years  next  preceding  the  date  of  the  filing  of 
the  application  herein  and  to  the  thirteenth  day  of  March, 
1921,  for  the  acquisition  of  property  and  the  construction, 
completion,  extension  and  improvement  of  its  facilities, 
$7,805.85. 

(b)  The  balance  of  such  proceeds  to  be  used  to  pay  the 
net  cost  of  the  additions,  extensions  and  improvements  to 
applicant's  facilities  enumerated  and  described  in  Exhibit  "B" 
appended  to  the  application  herein,  the  gross  cost  of  which 
has  been  estimated  at  the  sum  of  $16,511.20. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semiannually,  within  fifteen  days  after  the  close  of  each 
calendar,  semiannual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 
It  is  further 

Ordered,  That  said  application,  insofar  as  it  asks  consent  and 
authority  to  issue  and  dispose  of  common  capital  stock  of  the  ad- 
ditional par  value  of  seven  thousand,  seven  hundred  dollars,  be, 
and  hereby  it  is  denied. 
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No.  2302 — In  the  Matter  of  the  Application  of  The  Northwestern 
Ohio  Telephone  Company  for  Consent  and  Authority  to  Issue 
and  Dispose  of  Capital  Stock.    Prayer  Granted. 


(Dated  June  21,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  ap- 
plication of  The  Northwestern  Ohio  Telephone  Company,  (a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio) ,  asking  the  consent  and  authority  of  this 
Commission  to  issue  and  dispose  of  common  capital  stock  of  the 
par  value  of  seven  thousand,  five  hundred  dollars,  the  proceeds 
arising  therefrom  to  be  applied  toward  the  payment  of  the  con- 
sideration ($10,000.00)  for  the  building  and  real  estate  now  oc- 
cupied and  used  by  the  applicant  for  its  central  exchange  office  at 
Wauseon,  Fulton  County,  Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon  that  the  applicant  has  con- 
tracted to  purchase  said  building  and  real  estate  for  the  agreed 
consideration  of  $10,000.00  and  that  the  issue  of  its  common  capital 
stock  of  the  par  value  of  $7,500.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  partial  payment 
of  the  consideration  therefor,  and  is  satisfied  that  its  consent  and 
authority  for  the  issue  and  disposition  of  said  common  capital 
stock  should  be  granted.     It  is,  therefore, 

Ordered,  That  said  The  Northwestern  Ohio  Telephone  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  seven  thousand,  five  hundred  dollars 
($7,500.00),  and  that  said  capital  stock  be  sold  for  the  highest 
price  obtainable  but  not  less  than  the  par  value  thereof.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
capital  stock  be  devoted  to  and  used  for  the  following  purpose,  and 
no  other,  to  wit:  The  partial  payment  of  the  consideration  ($10,- 
OO0.00),  for  the  building  and  real  estate  upon  which  the  same  is 
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situated,  now  occupied  by  the  applicant  for  central  exchange  office 
purposes  in  Wauseon,  Fulton  County,  Ohio.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order. 


No.  2305— In  the  Matter  of  the  Joint  Application  of  The  Melburn 
Telephone  Company  and  H.  A.  Graetz  for  Constat  and  Authority 
to  Sell  and  Purchase  Property.    Prayer  Granted. 


(Dated  June  21,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  joint 
application  of  The  Melbern  Telephone  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Ohio),  and  one  H.  A.  Graetz,  asking  the  consent  to 
and  approval,  by  this  Commission,  of  the  sale  by  said  first  named 
applicant  and  the  purchase  by  the  latter  of  all  the  property,  rights 
and  other  assets,  except  credits,  of  said  The  Melbern  Telephone 
Company. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon : 

(1)  That,  for  the  purchase  and  sale  purposes,  said  prop- 
erty rights  and  other  assets  are  reasonably  worth  the  sum  of 
$2,350.00,  and 

(2)  That  the  public  will,  upon  such  sale  and  purchase  of 
said  property,  be  furnished  adequate  service  for  a  reasonable 
and  just  rate,  rental,  toll  or  charge  therefor, 

and  is  satisfied  that  consent  and  authority  for  such  sale  and  pur- 
chase of  said  public  utility  property  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Melbern  Telephone  Company  be,  and 
hereby  it  is  authorized  to  sell  to  N.  A.  Graetz  all  of  its  property, 
rights  and  other  assets  (save  and  except  credits) ;  and  the  said  N. 
A.  Graetz  hereby  is  authorized  to  purchase  and  acquire  the  same 
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and  to  pay  therefor  the  agreed  consideration  of  $2,250.00.  It  is 
further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates,  service  and  the  value  of  said  property,  of  the  acquiescense 
in  the  passing  of  said  agreed  consideration  be  binding  upon  this 
Commission  in  any  future  proceeding  involving  the  matters  of 
rates  or  service. 


No.  2237 — In  the  Matter  of  the  Joint  Application  of  Harold  A. 
Graetz  and  The  Williams  County  Telephone  Company  for  Au- 
thority to  Sell  and  Buy  Property.    Prayer  Granted. 


(Dated  June  21,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  joint 
application  of  one  Harold  A.  Graetz  and  The  Williams  County  Tele- 
phone Company,  (the  latter  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  ask- 
ing the  consent  to  and  approval,  by  this  Commission,  of  the  sale 
by  said  first  named  applicant  and  the  purchase  by  the  latter  of  all 
of  the  property,  to  be  acquired  by  the  said  Harold  A.  Graetz  from 
The  Malbern  Telephone  Company  under  authority  of  the  order, 
this  day  made  and  entered,  in  proceeding  No.  2205,  save  and  ex- 
cept certain  pole  lines  and  circuits  not  essential  for  the  mainte- 
nance of  telephone  service  to  the  subscribers  heretofore  served  by 
said  The  Melbern  Telephone  Company. 

Th  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon : 


I 

i: 
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(1)  That,  for  purchase  and  sale  purposes,  the  said  prop- 
erty is  reasonably  worth  the  sum  of  $1,810.13,  and 

(2)  That  the  public  will,  upon  such  sale  and  purchase  of 
said  property,  be  furnished  adequate  service  for  a  reasonable 
and  just  rate,  rental,  toll  or  charge  therefor, 

and  is  satisfied  that  consent  and  "authority  for  such  sale  and  pur- 
chase of  said  public  utility  property  should  be  granted.  It  is, 
therefore, 

Ordered,  That  the  said  Harold  A.  Graetz  be,  and  hereby  he 
is  authorized  to  sell  to  The  Williams  County  Telephone  Company 
all  of  the  property  by  him  to  be  acquired  under  authority  of  the 
order,  this  day  made  and  entered  in  proceeding  No.  2385,  from 
The  Melbern  Telephone  Company,  save  and  except  certain  pole 
lines  and  wire  circuits  more  specifically  described  in  the  applica- 
tion herein,  being  all  of  the  property  heretofore  of  said  The  Mel- 
bern Telephone  Company  necessary  for  the  maintenance  of  tele- 
phone service  to  the  subscribers  of  said  The  Melbern  Telephone 
Company ;  and  said  The  Williams  County  Telephone  Company  here- 
by is  authorized  to  purchase  and  acquire  said  property  and  to  pay 
therefore  the  agreed  consideration  of  $1,610.12.     It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted  said  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty, provided;  that  if  the  conveyance  of  property  herein  au- 
thorized be  made  contemporaneously  with  that  conveyance  auth- 
orized by  the  order  of  this  Commission  in  proceeding  No.  2285,  a 
filing  of  proper  schedules  by  The  Melbern  Telephone  Company  and 
The  Williams  County  Telephone  Company  shall  be  considered  as  a 
full  compliance  with  these  provisions  of  this  order  and  the  order 
in  said  proceeding  No.  2285.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates,  service  and  the  value  of  said  property,  or  the  acquisition  in 
the  passing  of  said  agreed  consideration  be  binding  upon  this  Com- 
mission in  any  future  proceeding  involving  the  matters  of  rates  or 
service. 
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County  Auditors  Whose  Terms  Were  Extended  by  Act  of  108  O.  L., 
Part  II,  Page  1294,  are  not  Required  to  Secure  a  New  Commission 
From  the  Governor,  Nor  are  They  Required  to  Furnish  a  New 
Bond. 


No.  2157—  (Opinion  Dated  June  9,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  Your  recent  communication,  requesting  my 
written  opinion,  reads  as  follows : 

"Section  3  of  Senate  Bill  No.  221  (108  O.  L.  Part  II,  p. 
1294) ,  extends  the  existing  terms  of  county  auditors  from  the 
third  Monday  of  October,  1921,  to  the  Second  Monday  of 
March,  1923. 

Question:  Will  county  auditors  be  required  to  procure 
commissions  from  the  governor  for  this  period  of  extension, 
and  will  they  have  to  give  new  bond  for  the  same  period  ?" 

It  is  a  well  settled  rule  in  this  state  that  the  legislature  may 
extend  the  term  of  county  officers,  provided  the  extension  does  not 
provide  for  an  official  holding  a  term  beyond  the  constitutional  limi- 
tations, if  any,  relating  thereto.  See  State  ex  rel.  v.  Brewster,  44 
0.  S.  589. 

Section  2  of  Article  XVII  of  the  Ohio  Constitution,  as  last 
amended,  provides  that  the  county  auditor  shall  be  elected  for  a 
term  not  to  exceed  four  years.  The  "present  existing  terms"  re- 
ferred to  in  Section  2558  of  the  amended  act  to  which  you  refer 
were  filed  at  the  November  election  held  in  November  1918,  under 
the  provisions  of  said  section  before  amendment.  As  said  section 
read  at  that  time,  the  term  of  office  of  the  county  auditors  elected 
in  1918  was  two  years,  beginning  on  the  third  Monday  in  October 
in  1919.  Therefore  it  will  be  seen  that  the  extension  provided 
for  in  the  act  under  consideration  does  not  conflict  with  the  pro- 
visions of  the  constitution.  In  other  words,  the  two  year  term, 
plus  the  extension,  is  less  than  four  years. 

Section  8  of  the  General  Code  provides : 

"A  person  holding  an  office  of  public  trust  shall  continue 
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therein  until  his  successor  is  elected  or  appointed  and  qualified, 
unless  otherwise  provided  in  constitution  or  laws. 

It  is  well  settled  in  Ohio  that  when  an  officer  holds  over  beyond 

the  term  for  which  he  is  elected,  in  pursuance  to  the  provisions  of 

law  or  the  constitution,  the  additional  tenure  becomes  a  part  of 

the  original  term.     See  State  ex  rel.  v.  Metcalfe,  80  O.  S.  244. 

Therefore  it  will  be  seen  that  by  the  operation  of  law  the  term 

that  was  begun  by  the  present  incumbants  legally  termintes  on  the 

Second  Monday  of  March,  1923. 

Section  138  G.  C.  provides: 

"A  judge  of  a  court  of  record,  state  officer,  county  officer, 
militia  officer  and  justice  of  the  peace,  shall  be  ineligible  to 
perform  any  duty  pertaining  to  his  office,  until  he  presents  to 
the  proper  officer  or  authority  a  legal  certificate  of  his  election 
or  appointment,  and  receives  from  the  governor  a  commission 
to  fill  such  office." 

In  view  of  the  foregoing  discussion,  it  is  evident  that  the  com- 
mission given  to  the  county  auditors  to  cover  the  terms  for  which 
they  were  elected  in  1918  will  be  sufficient,  for,  as  has  been  said, 
the  whole  period  which  the  auditors  are  authorized  to  serve  by 
reason  of  said  election  and  extension,  constitutes  but  one  term. 
If  this  were  not  true,  then  it  necessarily  follows  that  there  would 
be  a  vacancy  at  the  end  of  the  two  year  period  which  the  commis- 
sioners of  the  county  would  be  required  to  fill,,  but  as  heretofore 
indicated,  no  such  results  obtain  under  the  circumstances  you  pre- 
sent. The  present  auditors  having  once  received  a  commission,  it 
is  not  believed  that  Section  138  G.  C.,  supra,  is  further  applicable 
to  their  holdings  over  in  pursuance  to  law. 

Considering  your  further  query,  relative  to  the  bonds,  it  is 
essential  to  consider  Section  2559  G.  C.,  which  provides : 

"Before  entering  upon  the  discharge  of  the  duties  of  his 
office,  the  county  auditor  shall  give  bond  to  the  state  in  a  sum 
not  less  than  five  thousand  dollars  nor  more  than  five  thousand 
dollars  nor  more  than  twenty  thousand  dollars,  as  the  commis- 
sioners require,  with  two  or  more  sureties,  approved  by  the 
commissioners  of  the  county,  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  his  office.  Such  bond,  with  the  oath  of 
office  and  approval  of  the  commissioners  endorsed  thereon, 
shall  be  deposited  by  them  with  the  county  treasurer,  who  shall 
record  and  carefully  preserve  it." 

Section  6  of  the  General  Code  provides : 

"A  bond  payable  to  the  state  of  Ohio,  or  other  payee  as 
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may  be  directed  by  law,  reciting  the  election  or  appointment 
of  a  person  to  an  office  or  public  trust  under  or  in  pursuance 
of  the  constitution  or  laws,  and  conditioned  for  the  faithful 
performance,  by  such  person,  of  the  duties  of  the  office  or  trust, 
shall  be  sufficient,  notwithstanding  any  special  provision  made 
by  law  for  the  condition  of  such  bond." 

The*  same  reasoning  applied  in  reaching  the  conclusion  rela- 
tive to  the  governor's  commission  is  equally  apropos  in  connection 
with  your  second  inquiry  relative  to  the  bonds.  The  statute  re- 
quires that  the  bond  shall  be  given  for  "the  faithful  performance 
of  the  duties  of  the  office."  Undoubtedly  if  the  bond  were  accepted 
by  the  commissioners  it  would  contain  such  a  provision. 

In  the  case  of  Dawson  v.  State,  38  O.  S.  1,  it  was  said : 

"An  official  bond  conditioned  for  the  faithful  discharge 
of  the  duties  of  an  office  'according  to  law*  embraces  duties 
reqirired  by  laws  in  force  during  the  term  of  the  officer, 
whether  enacted  before  or  after  the  execution  of  the  bond. 
King  v.  Nichols,  16  0.  S.  80,  approved." 

If  the  position  heretofore  taken  is  sound  relative  to  the  time 
during  which  the  auditors  are  permitted  to  hold  over,  attaching 
to  and  becoming  a  part  of  the  regular  term  for  which  they  were 
elected,  then  it  will  be  seen  that  the  bond  given  before  entering 
upon  the  term  would  be  in  effect  for  the  whole  period.  This  must 
necessarily  be  true,  because  a  bond  could  not  be  sufficient  which 
covered  only  a  part  of  the  term.  It  is  evident  that  those  entering 
into  the  bond  are  bound  to  have  knowledge  as  to  the  authority  of 
the  legislature  to  extend  the  term  in  pursuance  to  law. 

ji 

When  Township  Trustees  Purchase  Machinery  or  Tools  Under 
Section  3371-1  General  Code,  the  County  Surveyor  Must  Approve 
Such  Expenditure.  The  Consent  and  Approval  by  the  County 
Commissioners  to  the  Purchase  of  Road  Machinery  by  Township 
Trustees  is  Requisite  Only  in  Case  the  Township  Trustees  Have 
Recourse  to  the  Installment  Plan  Described  in  Section  7201  Gen- 
eral Code  and  is  not  Required  Where  the  Purchases  Are  Made 
on  a  Cash  Basis. 


No.  2160— (Opinion  Dated  June  10,  1921.) 

Hon.  Barclay  W.  Moore,  Prosecuting  Attorney,  Cadiz,  Ohio. 

Dear  Sir:     You  have  submitted  for  the  consideration  of  this 
office  the  following: 
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"Section  3373  General  Code  (108  0.  L.,  Pt.  1,  499),  pro- 
vides in  part  as  follows: 

'Township  trustees  are  hereby  authorized  to  purchase  or 
lease  such  machinery  and  tools  as  may  be  deemed  necessary 
for  use  in  maintaining  and  repairing  roads  and  culverts  with- 
in the  township.  *  *  *  All  purchases  of  materials,  machinery 
and  tools,  shall  where  the  amount  involved  exceeds  five  hun- 
dred dollars,  be  made  from  the  lowest  responsible  bidder  after 
advertisement  made  in  the  manner  hereinbefore  provided/ 

Section  7200  General  Code  (107  O.  L.,  115)  provides  in  part 
as  follows : 

'The  county  commissioners  may  purchase  such  machin- 
ery, tools  or  other  equipment  for  the  construction,  improve- 
ment, maintenance  or  repair  of  the  highway,  bridges  and  cul- 
verts under  their  jurisdiction  as  they  may  deem  necessary, 
which  shall  be  paid  for  out  of  the  road  funds  of  the  county/ 

Section  7201  General  Code  (108  O.  L.,  Pt.  1,  505),  pro- 
vides the  terms  upon  which  county  commissioners  and  town- 
ship trustees,  in  the  purchase  of  machinery,  etc.,  shall  pay  for 
the  same.    The  last  sentence  of  this  section  reads  as  follows : 

"The  power  herein  conferred  on  township  trustees  shall 
be  exercised  by  them  only  with  the  consent  to  and  approval 
of  such  purchase  and  the  terms  thereof,  by  the  county  com- 
missioners of  the  county/ 

Section  3371-1  General  Code  (108  O.  L.,  Pt.  1,  p.  499)  pro- 
vides as  follows : 

'In  the  maintenance  and  repair  of  roads  the  township 
trustees  and  any  township  highway  superintendent,  appointed 
by  them,  shall  be  subject  to  the  general  supervision  and  di- 
rection of  the  county  surveyor.  They  shall  follow  the  direc- 
tion of  the  county  surveyor  as  to  methods  to  be  followed  in 
making  repairs  and  all  expenditures  made  by  them  for  main- 
tenance and  repair  purposes  shall  where  the  amount  involved 
exceeds  fifty  dollars  receive  the  approval  of  the  county  sur- 
veyor before  payment  is  made/ 

Under  the  above  referred  to  sections  I  presume  there  is  no 
question  but  what  township  trustees  are  authorized  to  pur- 
chase a  tractor  for  road  work  under  certain  conditions,  the  first 
of  which  is  that  where  the  amount  involved  exceeds  five  hun- 
dred dollars  that  the  purchase  be  made  from  the  lowest  re- 
sponsible bidder  after  legal  advertisement. 

Quaere:  Is  it  necessary  under  Section  3371-1  General 
Code  for  the  county  surveyor  to  approve  such  expenditure  by 
the  township  trustees  ? 

Quaere:  Is  it  necessary,  under  Section  7201  General 
Code  for  the  county  commissioners  to  approve  of  such  pur- 
chase by  the  township  trustees,  where  full  cash  payment  can 
be  made,  or  is  this  approval  only  necessary  when  the  terms  of 
the  purchase  are  part  cash  and  the  balance  in  notes  ?" 


i 
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Your  quotations  from  statutes  are  believed  to  be  sufficient 
for  present  purposes,  save  as  to  section  7201,  which  is  here  quoted 
in  full,  as  follows: 

"County  commissioners  and  township  trustees,  in  the 
purchase  of  machinery,  tools,  trucks  and  other  equipment  for 
use  in  constructing,  maintaining  and  repairing  roads,  shall  be 
authorized  to  purchase  such  machinery,  tools,  trucks  and 
equipment  upon  the  following  terms,  to  wit :  not  less  than  one- 
third  of  the  purchase  price  thereof  shall  be  paid  in  cash,  and 
of  the  remainder  not  more  than  one-third  may  be  paid  at  any 
time  within  one  year  from  the  date  of  purchase  and  not  more 
than  one-third  at  any  time  within  two  years  from  the  date  of 
purchase.  Such  commissioners  or  trustees  shall  be  author- 
ized to  issue  to  the  purchaser  the  notes  of  the  county  or  town- 
ship, as  the  case  may  be,  signed  by  the  commissioners  or  trus- 
tees and  attested  by  the  signature  of  the  county  auditor  or 
township  clerk,  and  covering  such  deferred  payments  and  pay- 
able at  the  times  above  provided,  which  notes  may  bear  inter- 
est at  not  to  exceed  six  per  cent  per  annum.  In  the  legislar 
tion  under  which  such  notes  are  authorized,  the  county  com- 
missioners or  township  trustees  shall  make  provisions  for  levy- 
ing and  collecting  annually  by  taxation  an  amount  sufficient  to 
pay  the  interest,  if  any,  thereon,  and  to  provide  a  sinking  fund 
for  the  final  redemption  of  such  notes  at  maturity.  The  pro- 
visions of  Section  5660  of  the  General  Code  shall  apply  only  to 
such  portion  of  the  purchase  price  of  such  machinery,  tools, 
trucks  or  equipment  as  is  to  be  paid  in  cash. 

The  power  herein  conferred  on  township  trustees  shall 
be  exercised  by  them  only  with  the  consent  to  and  approval  of 
such  purchase  and  the  terms  thereof  by  the  county  commis- 
sioners of  the  county." 

It  is  worthy  of  remark  at  the  outset  that  the  statutory 
changes  giving  rise  to  your  questions  were  made  as  part  of  the 
same  Act  (108  O.  L.  478),  that  is  to  say,  Sections  7201  and  3371-1 
were  enacted  as  original  sections.  No  change  was  made  in  the 
act  with  respect  to  Section  7200.  There  were  changes  made  in 
Section  3373,  in  that  the  competitive  bidding  requirement  respect- 
ing purchases  of  materials,  machinery  and  tools  was  made  ap- 
plicable only  to  amounts  in  excess  of  five  hundred  dollars,  where 
previously  the  amount  had  been  one  hundred  dollars;  and  further 
in  that  the  trustees  were  directed  to  provide  for  the  housing  and 
storing  of  machinery  and  tools  owned  by  the  township. 

Your  inquiries  are  based  on  the  assumption  that  a  tractor  for 
road  work  comes  within  the  purview  of  Section  3373.  Your  as- 
sumption is  clearly  correct,  since  the  object  of  the  statute  is  to 
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authorize  the  purchase  of  machinery  for  road  maintenance  and 

repair  work. 

Section  3371-1  is  inclusive  in  form  in  its  employment  of  the 

words : 

"and  all  expenditures  made  by  them  for  maintenance  and  re- 
pair purposes  shall  where  the  amount  involved  exceeds  fifty 
dollars  receive  the  approval  of  the  county  surveyor  before  pay- 
ment is  made." 

No  exception  is  made  for  cases  where  under  the  statutes  the  trus- 
tees are  commanded  to  resort  to  competitive  bids.  Moreover,  the 
limited  exception  as  to  amounts  under  fifty  dollars  shows  that  the 
legislature  had  in  mind  the  approval  by  the  surveyor  of  large  ex- 
penditures rather  than  small  ones.  Any  claim  that  the  statutory 
language  last  quoted  is  intended  to  apply  only  to  current  expense 
items,  such  as  the  purchase  of  supplies,  tools  and  material,  and  the 
employment  of  labor,  as  distinguished  from  occasional  special  ex- 
penditures such  as  for  the  purchase  of  machinery,  is  clearly  with- 
out merit,  since  the  approval  of  the  surveyor  is  required  as  to 
"all  expenditures  *  *  *  for  maintenance  and  repair  purposes/* 

and  the  very  authority  of  the  trustees  to  purchase  machinery  rests 
upon  the  basis  that  the  machinery  will  be  used  for  maintenance 
and  repair  purposes. 

Accordingly,  your  first  question  is  answered  in  the  affirmative. 

Coming  to  your  question  regarding  Section  7201 :  As  already 
noted,  that  section  appears  as  an  original  enactment  in  the  Act  in 
108  Ohio  Laws,  making  changes  in  the  highway  code.  Prior  to 
the  time  of  the  enactment  of  said  section,  county  commissioners 
had  authority  to  purchase  road  machinery  (Section  7200,  General 
Code,  107  O.  L.  115) ,  as  did  township  trustees  (Section  3373,  Gen- 
eral Code,  107  O.  L.  93).  The  existence  of  such  authority  is 
recognized  in  the  opening  lines  of  Section  7201.  This  latter  sec- 
tion, therefore,  is  to  be  looked  upon  as  a  grant  of  additional  power, 
and  not  as  a  limitation  upon  powers  previously  existing.  The 
conclusion  thus  becomes  clear  that  the  limitation  contained  in  the 
last  sentence  of  Setcion  7201  applies  only  to  the  additional  power 
granted  by  the  section  itself, — a  conclusion  which  is  fortified  by 
reference  to  the  fact  that  the  "terms"  of  the  purchase  by  the  trus- 
tees, as  well  as  the  purchase  itself,  are  to  be  subject  to  the  consent 
and  approval  of  the  county  commissioners.  Specific  answer  to  your 
second  question  is  therefore  made  by  the  statement  that  the  con- 
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sent  and  approval  by  county  commissioners  to  the  purchase  of 
road  machinery  by  township  trustees  is  requisite  only  in  case  the 
township  trustees  have  recourse  to  the  installment  plan  described 
in  Section  7201,  General  Code,  and  is  not  required  in  case  the  town- 
ship trustees  proceed  to  make  the  purchase  on  a  cash  basis. 


The  Mere  Fact  That  Stock  Deposits  are  Permitted  to  be  Withdrawn 
on  Demand  is  not  of  Itself  Sufficient  to  Require  a  Stock  Depositor 
in  a  Building  and  Loan  Association  to  List  His  Interest  for  Taxes 
as  "Moneys"  Instead  of  as  "Credits"  Under  Section  9675  of  the 
General  Code;  But  if  the  Actual  Course  of  Business  Dealings  on 
the  Part  of  the  Association  in  Relation  to  Such  Depositor  is  That 
Interest  is  Allowed  as  "Interest"  on  Such  Deposits,  and  With- 
drawals are  Permitted  on  the  Basis  of  Principal  and  Interest, 
Without  Regard  to  Actual  Dividends  Declared  or  Losses  Sus- 
tained, Then  Such  Deposits  so  Withdrawable  on  Demand  Should 
be  Listed  as  "Moneys"  Even  Though  an  Outward  Form  of  Stock 
Deposits  May  Have  Been  Given  to  Them. 


No.  2094—  (Opinion  Dated  May  24,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  The  Commission  has  recently  requested  the  opin- 
ion of  this  department  as  to  how  what  is  called  "running  stock"  of 
a  building  and  loan  company  is  to  be  listed  for  taxation.. 

It  appears  from  other  papers  submitted  with  the  Commission's 
request  that  "running  stock"  is  the  term  used  to  describe  the 
following  arrangement: 

A  person  subscribes  to  a  given  number  of  shares  of  stock  of 
the  building  and  loan  association  and  is  permitted  to  pay  out  the 
face  value  of  the  shares  in  installments,  for  which  payments  a 
receipt  is  given  in  a  pass  book.  Whenever  the  payments  equal 
the  face  value  of  the  whole  or  a  fraction  of  a  share  a  certificate  is 
issued.  At  the  same  time,  however,  the  person  thus  subscribing 
is  entitled  at  any  time  to  withdraw  from  the  association  an  amount 
of  money  equal  to  his  payments  and  cancel  his  stock  subscription. 
On  such  withdrawal  he  is  credited  with  dividends  up  to  the  amount 
of  the  fractional  share  represented  by  his  payments,  and  charged 
with  the  proportionate  share  of  the  association's  loss,  if  any,  during 
the  time  that  he  was  a  subscriber. 

Authority  to  issue  stock  in  this  manner  is  granted  to  building 
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and  loan  association  by  Section  9649  of  the  General  Code,  which 

provides  as  follows: 

"To  issue  stock  to  members  on  such  terms  and  conditions 
as  the  constitution  and  by-laws  provide.  Each  member  may 
vote  his  stock  in  whole  or  fractional  shares,  as  the  constitu- 
tion and  by-laws  provide,  but  no  person  shall  vote  more  than 
twenty  shares  in  any  such  corporation  in  his  own  right,  nor 
have  the  right  to  cumulate  his  votes.  But  every  subscriber 
for  stock  in  accordance  with  the  constitution  of  the  association, 
may  vote  the  amount  of  stock  so  subscribed  for,  in  no  event 
to  exceed  twenty  shares." 

Section  9648  of  the  General  Code  authorizes  building  and  loan 
associations  "to  receive  money  on  deposit/'  and  in  specifically  au- 
thorizing a  receipt  of  deposits  from  any  and  all  persons  the  section 
speaks  of  "such  deposits"  and  "stock  deposits." 

Section  9651  of  the  General  Code  authorizes  such  associations 

"To  permit  members  to  withdraw  all  or  part  of  their 
stock  deposits,  at  such  times,  and  upon  such  terms,  as  the  con- 
stitution and  by-laws  provide.  Any  member,  however,  who 
withdraws  his  entire  stock  deposit,  or  whose  stock  has  ma- 
tured, shall  be  entitled^  to  receive  all  dues  paid  in  and  dividends 
declared  thereon,  less  'all  fines  or  other  assessments,  and  less 
the  pro  rata  share  of  all  losses,  if  any  have  occurred." 

Section  9653  of  the  General  Code  authorizes  such  associations 
"To  cancel  shares  and  parts  of  shares  of  stock  upon  which 
the  credits  have  been  withdrawn  *  *  *,  and  re-issue  them  as 
new  stock." 

Section  9675  of  the  General  Code  provides  as  follows : 

"The  shares  and  loans  advanced  to  its  members,  shall  be 
exempt  from  taxation,  except  that  shares  of  stock  upon  which 
no  loans  have  been  made  or  money  advanced  by  the  company, 
shall  be  considered  and  held  as  credits.  The  members  indi- 
vidually shall  list  for  taxation  the  number  of  shares  held  by 
them,  and  the  true  value  thereof  in  money,  on  the  day  preced- 
ing the  second  Monday  in  April  each  year,  and  they  shall  be 
assessed  at  such  valuation  for  taxation  and  taxes  as  other 
property." 

This  section,  the  constitutionality  of  which  is  assumed  for  the 
purposes  of  this  opinion,  fully  answers  the  Commissions  question. 
It  is  clear  that  the  chapter  of  which  Section  9675  is  a  part  author- 
izes deposits  on  stock  to  be  withdrawn  and  the  stock  canceled  at 
any  time  if  the  by-laws  so  provide;  so  that  a  given  association 
may  dispense  with  any  notice  or  other  formalities  in  the  with- 
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drawal  of  stock  deposits,  if  it  desires  to  do  so.  The  mere  fact, 
therefore,  that  no  such  notice  or  other  legal  formality  is  required 
for  the  withdrawal  of  stock  deposits  is  not  of  itself  evidence  to 
show  that  the  stock  subscription  is  to  be  ignored  and  the  money 
on  deposit  is  to  be  treated  as  "money"  within  the  meaning  of  Sec- 
tion 5326  of  the  General  Code  because  it  is  a  "deposit  which  the 
person  owning  *  *  *  is  entitled  to  withdraw  in  money  on  demand." 
From  the  viewpoint  of  substance,  the  transaction  does  resemble 
the  deposit  of  money,  and  from  the  viewpoint  of  form  it  bears  a 
resemblance  also  to  an  investment  in  stock,  as  defined  by  Section 
5324  of  the  General  Code.  But  always  assuming  the  constitution- 
ality of  Section  9675,  the  effect  of  that  section  is  to  place  the 
interest  of  the  stock  depositor  in  the  category  of  "credits."  Of 
-course,  the  difference  between  classing  such  interest  either  as  an 
investment  in  stock  or  money  on  deposit,  on  the  one  hand,  and  re- 
garding it  as  a  credit,  on  the  other  hand,  is  that  his  legal  bona 
fide  debts  could  not  be  deducted  in  the  one  case  and  may  be  de- 
ducted  in  the  other. 

But  in  order  that  the  benefits  of  section  9675  may  be  obtained 
the  statutes  must  be  complied  with ;  and  if  it  is  clear  that  the  form 
of  a  "running  stock"  subscription  is  used  to  color  a  transaction 
which  amounts  in  reality  to  a  deposit  of  moneys,  and  that  deposit 
is  withdrawable  upon  demand,  then  it  would  be  taxable  as  money. 
In  the  first  place,  it  is  possible  to  conceive  of  such  a  transaction 
being  entered  into  otherwise  than  in  good  faith,  though  if  all  the 
statutory  requirements  are  met  it  does  not  seem  possible  that  such 
a  conclusion  could  be  successfully  established.  Therefore,  the  im- 
portance of  any  such  consideration  is  very  slight.  In  the  second 
place,  however,  what  happens  on  withdrawal  may  be  looked  to  to 
determine  the  exact  nature  of  the  transaction.  If  in  point  of  fact 
a  particular  person,  who  appears  on  the  surface  to  be  a  holder  of 
"running  stock,"  when  he  withdraws  all  or  a  part  of  his  so-called 
stock  deposits  receives  interest  only,  or  his  principal  without  in- 
terest, and  is  neither  credited  with  any  dividends  declared  nor 
charged  with  any  losses  incurred,  this  fact  would  be  conclusive  to 
show  that  the  real  transaction  was  a  money  deposit  and  not  a 
stock  deposit,  even  though  the  outward  form  of  a  stock  may  have 
been  used  by  the  parties.  This  is  clear  from  the  very  nature  of 
stock  itself,  and  from  the  express  provisions  of  section  9651  of  the 
General  Code,  above  quoted.  If,  therefore,  the  taxing  authorities 
have  proof  that  any  building  and  loan  association  is  paying  interest 
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as  "interest"  upon  deposits  having  the  outward  form  of  stock  de- 
posits, and  is  permitting  withdrawals  to  be  made  on  that  basis, 
then  such  taxing  authorities  would  be  justified  in  requiring  the 
so-called  stock  depositors  of  such  building  and  loan  association  to 
list  their  deposits  as  moneys,  if  such  deposits  were  permitted  to  be 
withdrawn  on  demand. 

The  opinion  of  this  department  is,  therefore,  that  the  mere 
fact  that  stock  deposits  are  permitted  to  be  withdrawn  on  demand 
is  not  of  itself  sufficient  to  require  a  stock  depositor  in  a  building 
and  loan  association  to  list  his  interest  futures  as  "moneys''  in- 
stead of  as  "credits"  under  section  9675  of  the  General  Code ;  but 
if  the  actual  course  of  business  dealings  on  the  part  of  the  asso- 
ciation in  relation  to  such  depositor  is  that  interest  is  allowed  as 
"interest"  on  such  deposits,  and  withdrawals  are  permitted  on  the 
basis  of  principal  and  interest,  without  regard  to  actual  dividends 
declared  or  losses  sustained,  then  such  deposits  so  withdrawable  on 
demand  should  be  listed  as  "moneys,"  even  though  an  outward 
form  of  stock  deposits  may  have  been  given  to  them. 


Companies  Which  Take  and  Deal  in  Mortgages  are  not  "Merchants" 
Within  the  Meaning  of  the  Property  Taxation  Laws  of  Ohio,  and 
Are  not  Entitled  to  List  Their  Property  on  the  Average  Basis. 


No.  2072— (Opinion  Dated  May  12,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen — The   Commission   requests   the   opinion   of  this 

department  upon  a  question  submitted  by  the  Fidelity  Mortgage 

Company  of  Cleveland,  Ohio,  as  follows: 

Is  a  company  which  takes  and  deals  in  mortgages  entitled 
to  list  such  mortgages  on  the  average  basis  as  a  "merchant," 
or  must  it  list  the  amount  in  values  of  mortgages  held  by  it  on 
tax  listing  day  ? 

Section  5381  of  the  General  Code  defines  a  "merchant"  for  the 
purposes  of  the  regulations  governing  the  listing  of  personal  prop- 
erty for  taxation,  as  follows: 

"A  person  who  owns  or  has  in  possession  or  subject  to  his 
control  personal  property  within  this  state,  with  authority  to 
sell  it,  which  has  been  purchased  either  in  or  out  of  this  state, 
with  a  view  to  being  sold  at  an  advanced  price  or  profit,  or 
which  has  been  consigned  to  him  from  a  place  out  of  this  state 
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for  the  purpose  of  being  sold  at  a  place  within  this  state,  is  a 
merchant." 

It  is  admitted  in  the  brief  filed  on  behalf  of  the  mortgage  com- 
panies that  this  section  is  not  broad  enough  to  sustain  the  view  for 
which  they  contend,  if  the  effect  of  the  following  sections  dealing 
with  the  forms  of  returns  to  be  made  by  merchants  is  limited  to 
the  class  of  persons  or  corporations  described  by  the  section  as 
quoted.  The  contention  is  made,  however,  that  the  whole  group  of 
sections  is  merely  declaratory  of  the  common  law,  and  that  who- 
ever is  a  "merchant"  in  the  eye  of  the  common  law  is  entitled  to 
list  his  property  on  the  average  basis,  though  he  may  not  come 
within  the  letter  of  the  definition  found  in  section  5381. 

This  claim  must  be  rejected.  There  is  no  common  law  of  tax- 
ation. Only  such  persons  can  be  considered  to  be  ''merchants"  who 
are  within  the  letter  or  fairly  within  the  spirit  of  the  definition 
found  in  the  Code.  It  is  too  much  to  say  that  the  statutes  are  not 
susceptible  to  a  liberal  interpretation,  but  it  is  impossible  by  any 
such  interpretation  to  read  out  of  section  5381  the  essential  language 

"which  has  been  purchased  *  *  with  a  view  to 
be  sold  at  an  advanced  price  or  profit" ; 


nor  is  it  possible  to  read  out  of  the  section  the  phrase  "personal 
property,"  which  is  hardly  broad  enough  to  include  mortgages, 
though  mortgages  happen  to  be  defined  as  "personal  property"  for 
certain  limited  purposes  in  section  5325  of  the  General  Code.  See 
Engle  v.  Sohn,  41  O.  S.  691.  As  reflecting  upon  the  meaning  of  the 
statute  see  section  5383,  which  is  in  pari  materia  and  was  a  part 
of  the  same  section  of  the  Revised  Statutes  (section  2740).  This 
section  relieves  a  merchant  from  listing  the  value  of  property  "the 
product  of  this  state,  which  has  been  consigned  to  him,  for  sale 
or  otherwise,  from  a  place  within  this  state.  Very  cogent  evidence 
of  the  kind  of  "property"  which  was  in  the  contemplation  of  the 
legislature  is  afforded  by  this  and  other  expressions  found  in  the 
same  section. 

Nor  do  the  authorities  cited  in  the  brief  sustain  the  claim  that 
a  person  engaged  in  the  sale  or  re-sale  of  mortgages  is  a  "mer- 
chant." In  all  the  definitions  the  phrase  "goods,  wares  or  mer- 
chandise" or  "goods  or  commodities"  is  found.  The  most  liberal 
interpretation  that  has  ever  been  given  to  this  familiar  phraseology 
is  to  apply  it  to  a  share  of  stock.  It  is  not  believed  that  it  has  any 
application  to  a  mortgage. 
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Without  discussing  the  question  further,  it  is  the  opinion  of 
this  department  that  companies  of  the  character  above  described 
are  not  "merchants"  within  the  meaning  of  the  property  taxation 
laws  of  Ohio,  and  are  therefore  not  entitled  to  list  their  property 
on  the  average  basis. 

In  Determining  the  Value  of  Shares  of  Bank  Stock  Under  the  Pro- 
visions of  Section  5412  General  Code,  for  Taxation,  it  is  not 
Proper  to  Deduct  From  Such  Value,  the  Value  of  Non-Taxable 
Securities. 


No.  2155— (Opinion  Dated  June  9,   1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:     The  Commission  requests  the  opinion  of  this 

department  upon  the  following  question: 

"In  determining  the  value  of  the  shares  of  bank  stock  un- 
der the  provisions  of  Section  5412  of  the  General  Code  it  is 
proper  to  deduct  from  the  aggregate  value  of  such  shares  the 
value  of  non-taxable  securities." 

This  question  seems  to  be  definitely  determined  in  the  case  of 

Cleveland  Trust  Co.  v.  Lander,  62  0.  S.,  266.     In  the  opinion  in 
that  case,  per  Burket,  J.,  the  following  is  found: 

"It  is  also  urged  that  when  Section  5219  mentions  'other 
moneyed  capital  in  the  hands  of  individuals/  it  means  other 
taxable  moneyed  capital,  and  that  as  federal  bonds  are  not  tax- 
able they  should  be  deducted  from  the  return  of  the  bank  be- 
fore fixing  the  amount  from  which  to  ascertain  the  value  of 
each  share,  and  People  v.  Commissioners,  4  Walace,  244,  256, 
and  Mercantile  Bank  v.  New  York,  121  U.  S.,  138,  are  cited  and 
relied  upon.  Those  cases  do  say  that  the  phrase  means  'other 
taxable  moneyed  capital/  But  conceding  that  to  be  the  mean- 
ing, it  does  not  aid  the  cause  of  the  plaintiff  in  error.  Cer- 
tainly the  meaning  is  'taxable  capital/  because  if  it  meant 
non-taxable  capital,  the  shares  of  national  banks  could  not  be 
taxed  at  all.  And  here  lies  the  distinction,  the  tax  is  upon  the 
shares,  and  not  upon  the  capital.  If  the  tax  was  on  the  capi- 
tal, the  federal  bonds  would  have  to  be  deducted,  but  being 
upon  the  shares,  no  such  deduction  is  required,  allowed  or  au- 
thorized/' 

The  statutes  now  in  force  respecting  the  assessment  of  bank 
shares  (sections  5407  to  5414  of  the  General  Code)  are  substan- 
tially the  same  as  those  construed  in  this  case.  There  is  no  ex- 
press authority  to  deduct  from  the  sum  determined  as  represent- 
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ing  the  aggregate  value  of  the  shares  anything  excepting  "the 
value  of  the  real  estate  included  in  the  statement  of  resources  as 
it  stands  on  the  duplicate."  (Section  5412) .  The  tax  being  levied 
upon  the  shares,  and  not  upon  the  property  or  assets  of  the  bank 
as  such,  it  follows  on  the  reasoning  of  the  case  cited  that  the 
answer  to  the  question  submitted  by  the  Commission  is  in  the 
negative. 

The  Board  of  Cemetery  Trustees  of  a  Union  Cemetery,  are  Re- 
sponsible for  All  Funds."  They  Have  Full  Control  and  Assume 
Full  Responsibility  and  are  the  Proper  Custodians  of  All  Secur- 
ities. If  Such  Board  Has  a  Clerk,  He  Would  Be  the  Proper  Cus- 
todian of  Such  Securities. 


No.  2161— (Opinion  Dated  June   10,   1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :     Your  letter  of  recent  date  received  in  which  you 
request  the  opinion  of  this  department,  as  follows: 

"Statement  of  Facts. 

Our  examiners  have  found  in  several  instances  that  in- 
vestments of  union  cemeteries  between  a  municipality  and  a 
township  are  scattered  around  in  a  very  unsatisfactory  and 
unsafe  manner. 

Question:  In  a  union  cemetery  between  a  municipality 
and  a  township  who  should  properly  have  the  custody  of  se- 
curities held  as  investments  for  permanent  or  endowment 
fund  ?" 

Union  cemeteries  are  governed  by  the  following  statutes : 

General  Code  Section  4183: 

"The  councils  of  two  or  more  municipal  corporations, 
or  of  such  corporation  or  corporations,  and  the  trustees  of  a 
township  or  townships,  when  conveniently  located  for  that 
purpose,  may  unite  in  the  establishment  and  management  of  a 
cemetery,  by  the  purchase  or  appropriation  of  land  therefor, 
not  exceeding  in  extent  one  hundred  acres,  to  be  paid  as  here- 
inafter provided." 

General  Code  Section  4186 : 

"When  appropriation  of  land  for  such  purpose  becomes 
necessary,  it  shall  be  made  by  the  municipal  corporation,  or 
if  there  be  more  than  one  such  corporation,  then  by  the  one 
having  the  largest  number  of  inhabitants  at  the  last  federal 
census,  which  corporation,  in  making  the  appropriation,  shall 
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act  for  itself  and  any  other  corporation  or  township  uniting* 
with  it,  and  proceedings  therefor  shall  be  the  same  as  re- 
quired in  this  title  where  the  appropriation  is  to  be  made  for 
the  use  of  the  corporation  alone." 

General  Code  Section  4187 : 

'The  title  to  such  cemetery  grounds,  whether  by  purchase 
or  otherwise,  shall  vest  in  and  be  held  by  the  corporation  mak- 
ing the  appropriation,  in  trust  for  the  use  of  its  inhabitants 
and  the  inhabitants  of  the  other  corporations  or  townships  in 
common,  and  provision  shall  be  made  for  the  interment  in 
such  cemetery  of  all  persons  biyied  at  the  expense  of  the 
corporation  or  townships." 

General  Code  Section  4189 : 

"The  cemetery  so  owned  in  common,  shall  be  under  the 
control  and  management  of  the  trustees  of  the  township  or 
townships  and  the  council  of  the  municipal  corporation  or  cor- 
porations and  their  authority  over  it  and  their  duties  in  rela- 
tion thereto  shall  be  the  same  as  where  the  cemetery  is  the 
exclusive  property  of  a  single  corporation.' 


» 


General  Code  Section  4169 : 

"The  director  shall  turn  over  to  the  council  property  on 
hand  or  held  by  him  as  a  permanent  fund,  for  such  purposes 
under  his  control,  or  such  money  as  may  thereafter  come  to 
him  for  such  purpose,  rendering  a  full  statement  thereof,  by 
whom,  when,  and  for  what  purpose  paid.  The  council  shall 
acknowledge  receipt  thereof  in  writing  to  the  director  signed 
by  its  clerk.  By  resolution  duly  passed  and  entered  on  the 
minutes  of  its  proceedings,  the  council  shall  pledge  the  faith 
and  credit  of  the  corporation  to  forever  hold  such  money  as  a 
permanent  fund,  and  pay  in  semi-annual  payments,  to  the  di- 
rector as  interest  on  the  funds,  sufficient  to  provide  perpetual 
care  of  the  lot  and  lots  as  agreed  by  the  director.  The  council 
and  its  successors  shall  invest  and  keep  invested  such  funds 
in  interest  bearing  debts  of  the  city,  if  any,  and  if  no  such 
debts  are  owing  to  the  city,  in  safe  interest  bearing  bonds,  or 
stocks  for  the  benefit  of  such  cemetery  funds,  that  will  bear  as 
great  and  the  income  thereof  shall  not  be  exempt  from  taxa- 
tion, the  same  as  other  cemetery  property." 

Calling  attention  to  the  Attorney  General's  Opinions  of  1912, 
page  1747,  it  is  there  held  that  funds  of  a  municipal  cemetery  are 
to  be  invested  by  order  of  the  council  and  the  investment  is  under 
its  control.  The  securities  therefore  should  be  held  by  the  clerk 
of  council  in  his  official  capacity.  This  opinion  takes  care  of  the 
municipality  which  has  an  endowment  fund. 
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For  the  reason  that  title  to  a  union  cemetery  is  in  the  munici- 
pality and  said  cemetery  is  held  in  trust  for  others  interested  there- 
in, and  because  of  Section  4189  above  quoted,  it  is  believed  that 
the  clerk  of  the  city  council  should  be  the  custodian  of  the  funds 
of  said  cemetery,  as  outlined  in  the  afore-mentioned  opinion  of  the 
Attorney  General. 

It  is  to  be  noted,  however,  that  the  law  is  not  explicit  in  union 
cemeteries  as  to  who  should  hold  securities,  and  it  is  not  consid- 
ered an  illegal  holding  should  funds  of  a  union  cemetery  be  found 
in  the  custody  of  township  trustees  or  their  proper  representative. 
The  interest  in  a  union  cemetery  is  a  common  interest.  Securities 
should  have  proper  protection  and  not  be  subject  to  the  danger  of 
destruction  or  loss.  Therefore  the  better  practice  would  be  to 
place  them  with  the  clerk  of  the  city  council. 

General  Code  Section  4193-1  provides  for  the  election  of  a 
board  of  trustees  and  outlines  their  powers,  as  follows: 

"  *  *  *  Such  board  of  cemetery  trustees  so  elected,  shall 
have  all  the  powers  and  perform  all  the  duties  exercised  and 
performed  by  directors  of  public  service  of  municipalities  under 
Sections  4161  and  4168  inclusive  of  the  General  Code,  and  such 
board  of  cemetery  trustees  shall  together  with  other  powers 
herein  granted  have  the  power  to  create  a  permanent  en- 
dowment fund  for  the  express  purpose  of  keeping  such  ceme- 
tery clean  and  in  good  order  and  may  add  to  the  price  regu- 
larly charged  for  lots  therein  a  sum  for  said  purpose  or  may 
receive  gifts  for  said  purpose  or  may  enter  into  separate 
agreements  with  the  purchasers  of  such  lots  whereby  an  agreed 
part  of  the  purchase  price  of  said  lot  or  lots  shall  be  and  con- 
stitute a  permanent  fund,  or  may  receive  individual  gifts  for 
said  fund,  the  income  thereof  to  be  used  for  the  upkeep  and 
care  of  such  lot  or  lots  and  when  any  such  fund  or  funds  shall 
have  been  received  or  created  the  same  shall  be  a  permanent 
fund  for  such  use  and  the  income  therefrom  shall  b  used  for 
the  said  purpose  and  for  no  other  purpose  and  the  principal 
sum  shall  be  kept  and  invested  under  the  same  terms  and  con- 
ditions fixed  by  law  for  the  investment  of  the  funds  of  a  minor 
by  his  guardian/9 

When  this  board  is  elected  they  themselves  are  responsible  for 
all  funds.  They  have  full  controll  and  assume  full  responsibility 
and  would  be  the  proper  custodian  of  all  securities.  Should  said 
board  have  a  clerk,  he  would  be  the  proper  custodian  of  securities. 

It  is  to  be  understood  that  the  law  is  not  definite  as  to  who 
the  proper  officer  to  hold  securities  is  and  that  the  above  opinion 
Is  meant  only  to  suggest  what  is  believed  to  be  the  better  practice. 
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MOTION  DOCKET 

16933 — Industrial  "Commission  of 
Ohio  v.  Mary  Dense.  Motion  by  de- 
fendant for  allowance  of  attorney  fees 
in  cause  No.  lG933o  n  the  general 
docket.     Overruled. 

17071— Hershel  V.  O'Day  et  al.  v. 
Patrick  J.  Shouvlin  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Clark  county  to  certify  its 
record.     Sustained. 

17074 — John  Robinson  v.  State  of 
Ohio.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Knox  county 
to  certify  its  record.    Overruled. 

17075 — Julius  Kahn  et  al.  v.  J.  Fred 
Hohloch.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Mahoning 
county  to  certify  its  record.  Over- 
ruled. 

17076 — B.  J.  Long  v.  Mary  C.  Cas- 
siere  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Sustained. 

17077— Mary  J.  Ferenbaugh  et  al. 
v.  George  H.  Ferenbaugh.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Knox  county  to  certify  its 
record.    Sustained. 

17088— George  Gonter  v.  Jerry  B. 
Shryock.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Coshoc- 
ton county  to  certify  its  record.  Over- 
ruled. 

17107 — The  Pontiac  Improvement 
Co.  v.  The  Board  of  Commissioners  of 
The  Cleveland  Metropolitan  Pvk  Dis- 
trict. Motion  by  plaintiff  for  pre- 
liminary restraining  order  in  cause 
No.  17107  on  the  general  docket.  Al- 
lowed.   Bond  $200.00. 

16972— City  of  Ciyncinnati  v.  Pub- 
lic Utilities  Commission  et  al.  Mo- 
tion by  defendants  for  extension  of 
time  to  file  brief  to  August  15,  1921,  in 
cause  No.  16972  on  the  general  dock- 
et.    Allowed. 

17030— The  Ohio  Electric  Ry.  Co.  v. 
The  United  States  Express  Co.  Mo- 
tion by  defendant  to  extend  time  for 
filing  printed  brief  to  October  31,  1921, 
in  cause  No.  17030  on  the  general 
docket.    Allowed. 

17034— The  State,  ex  rel.  Roy  R. 
Stuart,  Prosecuting  Attorney,  v.  John 
J.  Urschel  et  al.  Motion  by  plaintiff 
for  an  order  directing  the  method 
of  taking  testimony  in  cause  No.  17034 
on  the  general  docket.    Allowed. 

17037  — Nettie  Poe  Ketcham  V. 
Frank  F.  Miller  et  al.  Motion  by 
plaintiff  for  thirty  days  extension  of 
time  for  filing  printed  record  in  cause 
No.  17037  on  the  general  docket.  Al- 
lowed. 


17068— John  Brashears  v.  William 
B.  Ebersole,  exr.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

17072— Albert  T.  Brown  v.  Henry 
Weber.  Motion  for  an  order  directing 
the  Court  of  appeals  of  Hamilton 
county  to  certify  its  record.  Over- 
ruled. 

17073 — Jacob  F.  Haberer,  Gdn.,  et 
al.,  v.  John  F.  Nolan.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its  rec- 
ord.    Overuled. 

17078— State  of  Ohio  v.  Edward 
Funcheon.  Motion  for  leave  to  file 
petition  in  error  to  Court  of  Appeals 
of  Mahoning  county.    Overruled. 

17079— State  of  Ohio  v.  Leo  Fobert. 
Motion  for  leave  to  file  petition  in 
error  to  Court  of  Appeals  of  Mahon- 
ing county.  Overruled. 
17080 — Eugene  Hagger:,y,  Auditor  of 
the  City  of  Ironton,  Ohio,  v.  The  Ohio 
Valley  Electric  Ry.  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Lawrence  county  to  certify 
its  record.    Overruled. 

17081— Pauline  Adams  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  Court  of  Appeals  of 
Scioto  county.    Overruled. 

GENERAL  DOCKET 

16428— City  of  Newark  v.  The  Pub- 
lic Utilities  Commission  of  Ohio.  Pub- 
lic Utilities  Commission  (Reargument) 
Order  Reversed. 

16429— Ernest  F.  Johnson  v.  The 
Public  Utilities  Commission  of  Ohio. 
Public  Utilities  Commission.  (Rear- 
gument.)    Order  reversed. 

16560 — Harry  Loucks  v.  The  New 
York,  Chicago  and  St.  Louis  R.  R. 
Co.     Cuyahoga.     Judgment  affirmed. 

16562 — City  of  Columbus,  etc.,  v. 
The  Public  Utilities  Commission  of 
Ohio  et  al.  Public  Utilities  Commis- 
sion.    (Reargument.)     Order  reversed. 

16634— United  Fuel  Gas  Co.  v.  The 
Public  Utilities  Commission.  Public 
Utilities  Commission.    Order  affirmed. 

16893 — John  Barton  Payne,  Direc- 
tor General  of  Railroads,  as  Agent,  v. 
Horace  B.  Vance.  Gallia.  Judgment 
reversed. 

16902— The  State,  ex  rel.  The  First 
National  Bank  of  Kenton,  Ohio  v. 
Board  of  Education  of  the  Kenton 
City  School  District,  Hardin  County, 
Ohio.     In  Mandamus.     Writ  allowed. 

16903— The  State,  ex  rel.  The  Ken- 
ton National  Bank  of  Kenton,  Ohio  v. 
Board  of  Education  of  the  Kenton 
City  School  District,' Hardin  County, 
Ohio.     In  Mandamus.     Writ  allowed. 
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NEW   INCORPORATIONS 

The  Clardo  Holding  Co.,  Cleveland, 
$30,000.  Clara  B.  Daoust,  C.  A. 
Alexander,  Trafton  M.  Dye,  Quay  H. 
Findley,  K.  T.  Siddall. 

The  Fine  Arts  Realty  Co.,  Cleve- 
land, $500.00.  A.  A.  Kalish,  Max 
Kalish,  B.  D.  Gordon,  A.  J.  Schanfar- 
ber,  E.  L.  Mueller. 

The  Middle  States  Coal  Co.,  Colum- 
bus, $50,000.00.  R.  B.  Hurst,  A.  R. 
Jones,  R.  McMurray,  E.  Hauck,  H. 
H.  Orr. 

The  Sparks  of  Life  Co.,  Columbus, 
$10,000.  Jos.  E.  Blackburn,  R.  E. 
Grant,  Stephan  J.  Fanle,  Earl  L.  Her- 
rick,  D.  B.  Sharp. 

The  Lees  Realty  Investment  Co., 
Cleveland,  $100,000.  Max  Lees, 
Maurice  Gusma,  Adolph  Weinberger, 
Sig  Ravinston,  A.  E.  Bernsteen. 

The  Guaranty  Investment  Co., 
Cleveland,  $1,000,000.00.  J.  E.  Kap- 
pus,  E.  K.  Geist,  E.  F.  Branek,  Kath- 
ryn  Hagerty,  Frank  E.  Baker. 

The  P.  L.  Billingsley  Co.,  Cincin- 
nati, $15,000.00.  Hugh  Whittaker, 
Elsie  Heile,  Anna  Reis,  Helen  Maier, 
John  B.  Hollister. 

The  McKee-Roof-LaRue  Co.,  Spring- 
field, $5,000.00.  Frank  McKee,  For- 
rest E.  Roof,  Robert  L.  LaRue,  Ros- 
coe  O.  Snider,  Geo.  Wallace. 

The  Clarksfield  Oil  &  Gas  Co.,  San  - 
dusky,  $30,000.00.  H.  W.  Gosser, 
L.  P.  Spore,  Wm.  Hansen,  Oscar  A. 
Reinke,  G.  G.  Rosino. 

The  Jackson  New  System  Baking 
Co.,  Jackson,  $5,000.00.  Hayden  D. 
Davis,  Elden  R.  Ridgeway,  James  A. 
Evans,  Gilbert  B.  Rice,  Geo.  W.  Wal- 
ker. 

The  Peters  Mortgage  Co.,  Garfield 
Heights,  $100,000.00.  P.  H.  Peters, 
C.  A.  Alexander,  N.  J.  Horsburgh,  M. 
T.  McDonough. 

The  Hamilton  Mortgage  &  Finance 
Co.,  Cincinnati,  $1,000,000.00.  V.  K. 
McConagle,  F.  L.  Johnston,  E.  Bra- 
guiner,  K.  M.  Mink,  P.  Cozad. 

The  Interstate  Mortgage  &  Fi- 
nance Co.,  Cleveland,  $1,000,000.  Jos. 
Breitenstein,  David  T.  Church,  J.  M. 
Elliott,  A,  J.  Pejsa,  L.  M.  Sewell. 

The  Crayne  Service  Co.,  Cleveland, 
$10,000.00.      Norman    Craig,    Happer 


Payne,  H.  B.  McGraw,  Curtis  R. 
Armbrust,  Mary  Warwick. 

The  McClain  Constr.  Co.,  Bellaire, 
$50,000.00.  W.  J.  McClain,  JTr.,  J.  H. 
McClain,  S.  B.  McClain,  Clifford  L. 
Belt,  Crawford  Phillips. 

The  S.  W.  Mather  Co.,  Cleveland, 
$50,000.00.  J.  G.  Reyant,  G.  A- 
Boone,  F.  M.  Wheeldin,  G.  A.  Boone, 
F.  C.  Friend,  M.  J.  Walther. 

The  Rosewood  Farmers'  Exchange 
Co.,  Rosewood,  $25,000.00.  O.  D. 
Clark,  C.  B.  Yinger,  Homer  R.  Long, 
Wm.  M.  Benham,  Floyd  S.  Clark. 

The  Poorman  Printing  &  Publish- 
ing Co.,  Bellaire,  $15,000.00.     Josepl. 

F.  Poorman,   Ralph   L.  Gooding,   Ed. 

C.  Finnell,  Bessie  Clair  Poorman,  D. 

D.  DuBois. 

The  Main  Highway  Land  Co.,  Ak- 
ron, $100,000.00.  E.  T.  Gillen,  A.  H. 
Commons,  E.  W.  Brouse,  Amos  H. 
Englebeck,  C.  Blake  McDowell. 

The  Franklin  Furniture  Co.,  New 
Waterford,  $20,000.00.  Geo.  J.  Koch, 
W.  B.  Read,  F.  W.  Ferguson,  C.  B. 
Williams,  R.  C.  Robinson. 

The  Chamberlin  Motor  Co.,  Hamil- 
ton, $15,000.00.  C.  C.  Chamberlin, 
Mabel  Chamberlin,  Clark  E.  Williams, 
La  Feme  Williams,  C.  S.  McCoy. 

The  McCaslin  Estate  Co.,  Cleve- 
land, $500.00.  H.  A.  Beckett,  W.  L. 
Soring.  H.  V.  Shea,  Chas.  F.  Ross,  M. 

G.  Milburn. 

The  Neyer  Bond  Constr.  Co.,  Cin- 
cinnati, $50,000.00.  Joseph  Never, 
Jr.,  Thomas  B.  Bond,  Alphonse  Neyer, 
Joseph  Neyer,  Sr.,  Charlotte  Neyer, 
Angela  Neyer. 

The  Protective  Investment  Co., 
Cleveland.  $25,000.  W.  K.  Stanley, 
Wm.  W.  Dawson,  M.  Mergner,  F.  B. 
Draeger,  H.  P.  Ord. 

The  Northeastern  Ohio  Motor  Sale? 
Co.,  Ashtabula,  $20,000.  Lee  Root, 
B.  B.  Williams,  J.  M.  Tussay,  Carl 
Larson,  Mike  J.  Tussay. 

The  C.  W.  Brand  Realty  Co.,  Cleve- 
land, $500.00.  A.  V.  Cannon.  J.  P. 
Taggart,  L.  A.  O'Neil,  H.  M.  Dwyer, 
H.  O.  Mierke. 

The  Nelson  Liquid  Gauge  Co.,  E. 
Cleveland,  $500.00.  Oscar  T.  Nelson, 
John  Liechti.  Emil  Wolslager,  Albert 
Kamerman,  Sidney  G.  Hodgins. 
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The  Thirty  One-Twenty  Euclid  Co., 
$500.00.  A.  R.  Callow,  W.  H.  Kirby, 
H.  Sharpe,  H.  B.  Howells,  L.  L.  Gahn. 
(Cleveland.) 

The  Air  Service  Co.,  Cincinnati, 
$50,000.00.  Dudley  M.  Outcalt,  Mark 
Campbell,  C.  A.  Besuden,  K.  F.  Burck- 
hardt,  J.  H.  Stewart. 

The  Ames  &  Bullach  Plumbing  & 
Heating  Co.,  Massillon,  $25,000.00. 
Orrin  F.  Ames,  Wilson  G.  Bullach, 
Grace  G.  Bullach,  Lura  Ames,  T.  G. 
Snyder. 

The  Interstate  Grain  &  Storage 
Co,.  Fostoria,  $10,000.00.  F.  L.  Hoff- 
man, J.  W.  Enright,  F.  T.  Beaure- 
gard, A.  T.  Ducia,  N.  R.  Kofflin. 

The  Canton  Sand  &  Gravel  Co., 
Canton,  $25,000.00.  Peter  Miller,  J. 
L.  Aim  an,  A.  J.  Downs,  W.  O.  Baxter, 
F.  G.  Downs. 

The  Orrville  Chippewa  Coal  Co., 
Orrville,  $100,000.00.  Willis  Horn, 
Frank  George,  William  Jones,  Louis 
George.  Ida  Horn. 

The  Graves  Motor  Sales  Company, 
Perrysburg,  $40,000.00. 

G.  W.  Ritter,  L.  H.  Schminck,  M. 
L.  Haden,  V.  Barnes,  E.  E.  Lay. 

The  McFarland  Music  Company, 
Middletown,  $15,000.00.  Dorothy 
Williamson,  A.  W.  McFarland,  H.  P. 
Williamson,  I.  F.  Craig,  H.  G.  Kem- 
per. 

The  Vulcan  Engineering  &  Sales 
Company,  Youngstown,  $5,000.00. 
Samuel  Harr,  E.  W.  Jackson,  E.  E. 
Incrersoll,  E.  J.  Dignan,  G.  F.  Ham- 
mond. 

The  National  Ultramarine  Com- 
pany. Cincinnati,  $250,000.00.  U.  S. 
G  Anderson,  G.  C.  Morrison.  Edward 
Rtf-hie,  F.  Weiland,  J.   h     Pflum. 

The  United  Dru>?  Company.  Cleve- 
land, $10,000.00.  E.  B.  Ledevfo,  II.  C. 
Mili'-n;,  J.  R.  Snyder,  H.  II.  Snyder, 
Trank   Richardson. 

Tho  fiuclid  iVHiiufactv'rins  Com- 
pany, Cleveland,  $10,000.00.  Frank 
Kirstein,  Wm,  Kirstein,  F.  Schuesler, 
Louise  Rafferty.  E.  W.   Park. 

The  Lanir  Stores  Company,  To- 
lede.  $25,000.  Sigmond  Sanger,  Otto 
H.  Suengler,  M.  Sierlow,  George  P. 
Ha^n,  A.  D.  MacMillan. 

The  Republic  Products  Company, 
Cleveland,  $15,000.00.  F.  J.  Hoban, 
S.  M.  Garvey,  Fred  D.  Loyd,  Louis 
Brenner,  Julius  Glueck. 

The  Alsidjak  Co.,  Cleveland,  $50,- 
000.00.  A.  W.  Haiman,  Sidney  N. 
Weitz,  J.  H.  Shulman,  D.  A.  Levine, 
E.  M.  Chaloupka. 


The  Noble  Co.  Livestock  Co.,  Cald- 
well, $3,000.  Carlos  W.  Mallett,  T. 
A.  Tilton,  H.  R.  McClintock,  Andy 
Hill,  H.  G.  Riggs. 

The  Scotch  Kiss  Candy  Co.,  Cincin- 
nati $5,000.  G.  H.  Kavanagh, 
Clara  G.  Warns,  A.  Warns,  B.  E. 
Pace,  J.  W.  Matthews. 

The  J.  J.  Zednik  Co.,  Cleveland, 
$10,000.  J.  J.  Zednik,  R.  J.  Rich- 
mond, Robert  T.  Jones,  J.  G.  Pull- 
man, W.  J.  Kennedy. 

The  Edson  &  Wise  Co.,  Middle- 
town,  $10,000.  Marvin  D.  Clark, 
Harry  S.  Wise,  Chas.  C.  Edson,  H. 
M.  Logan,  P.  F.  Johnson,  J.  W.  Cur- 
tis, H.  Edson. 

The  Indian  Hills  Nursery  Co.,  To- 
ledo, $50,000.  J.  J.  Watson,  George 
Marsh,  R.  T.  Anderson,  H.  K.  Hies- 
ter,  F.  A.  Armstrong. 

The  House  Taylor  Co.,  Cleveland, 
$25,000.  E.  J.  House,  E.  J.  Warrick, 
A.  E.  Rogers,  H.  E.  Allport,  L.  M. 
Sewell. 

The  Northern  Medical  Co.,  Dayton, 
$3,000.  R.  B.  Gilmore,  Jr.,  E.  E. 
Kumler,  G.  L.  Sutton,  E.  J.  Rost, 
John  Altrichter. 

The  National  Recording  Pump  Co., 
Dayton,  $50,000.  William  T.  Hat- 
maker,  S.  W.  Burnham,  F.  R.  Flory, 
N.  A.  Sweeney,  Edw.  E.  Burkhardt. 

The  Bishopric  &  Lent  Co.,  Cincin- 
nati, $10,000.00.  A.  Bishopric,  Loui 
A.  Lent,  Susan  H.  Lent,  Allison  Bish- 
opric, Jr.,  F.  F.  Dinsmore. 

Increases 

The  Jaeger  Machine  Co.,  Columbus, 
from  $200,000.00  to  $260,000.00. 

The  Robert  Mitchell  Furniture  Co., 
from  $100,000.00  to  $150,000.00. 

The  Citizens  Building  &  Loan  Co., 
Uhrichsville,  from  $300,000  to  $500,- 
000. 

The  Stambaugh  Iron  Co.,  Cleve- 
land, $10,000.00  to  $1,000,000.00. 

The  Building  Products  Company, 
Toledo,  from  $100,000  to  $250,000.00. 

The  Alger  Clay  Mfg.  Co.,  Alger, 
from   $12,000.00  to  $36,000.00. 

The  Jefferson  Baking*  Co.,  Jeffer- 
son, from  $50,000.00  to  $100,000.00. 

The  Wooster  Grain  &  Seed  Co., 
Wooster,  from  $100,000.00  to  $125,- 
000.00. 

Decreases 

The  Ottawa  Grain  &  Milling  Co., 
Ottowa,  from  $100,000  to  $50,000. 

The  Eagle  Manufacturing  Co.,  Cin- 
cinnati, from  $100,000  to  $10,000. 
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No.  2056— The  Wellston  Slag  Company,  Complainant,  vs.  The  Balti- 
more and  Ohio  Railroad  Company,  et  ah,  Defendants.  Rates 
Fixed.  

(Dated  June  29,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  the  argument  of  counsel: 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds: 

(1)  That  the  rates  and  charges,  following,  to- wit: 

10  miles  and  under, 56c  per  net  ton 

15  miles  and  over  10  miles, 56c 

20  miles  and  over  15  miles, 70c 

25  miles  and  over  20  miles, 70c 

40  miles  and  over  25  miles, 84c 

55  miles  and  over  40  miles, $1.12 

75  miles  and  over  55  miles, 1.26 

charged,  demanded  and  collected  by  the  defendants 
for  tlje  transportation  of  slag  between  points  within 
the  State  of  Ohio  are  excessive  and  unreasonable,  and 

(2)  That  the  following  rates  and  charges,  to-wit : 

10  miles  and  under, 45c  per  net  ton 

15  miles  and  over  10  miles, 50c 

20  miles  and  over  15  miles, 56c 

25  miles  and  over  20  miles, 67c 

40  miles  and  over  25  miles, 76c 

55  miles  and  over  40  miles, 86c 

75  miles  and  over  §5  miles, $1.06 

100  miles  and  over  75  miles, 1.22 

125  miles  and  over  100  miles, 1.31 

150  miles  and  over  125  miles, 1.40 

175  miles  and  over  150  miles, 1.49 

200  miles  and  over  175  miles, 1.58 

for  single  line  haul,  with  12c  ton  added  for  two  line 
haul,  or  20c  per  ton  added  for  three  line  haul;  mini- 
mum weight  eighty  per  cent,  of  marked  capacity  of  car 
are  just  and  reasonable  rates  and  charges  for  the 
transportation  of  slag  (rough,  crushed  and  granu- 
lated) by  the  defendants  between  points  within  the 
State  of  Ohio. 

It  is,  therefore, 

Ordered,  That  defendants,  said  The  Baltimore  and  Ohio  Rail- 
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road  Company,  The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company,  The  Chesapeake  and  Ohio  Northern  Railway 
Company,  Detroit,  Toledo  and  Ironton  Railroad  Company,  Erie  Rail- 
road Company,  The  Hocking  Valley  Railway  Company,  The  Kanawha 
and  Michigan  Railway  Company,  Norfolk  and  Western  Railway 
Company,  The  Pennsylvania  Railroad  Company  (Western  Lines), 
The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railroad  Com- 
pany, The  Toledo  and  Ohio  Central  Railway  Company  and  The 
Zanesville  and  Western  Railway  Company,  and  each  of  them,  be, 
and  hereby  they  are  notified,  directed  and  required  to  cease  and 
desist  from  charging,  demanding  and  collecting  for  the  transporta-* 
tion  of  slag,  in  carload  lots,  the  rates  and  charges  hereinbefore 
found  and  determined  by  this  Commission  to  be  unjust  and  un- 
reasonable.   It  is  further 

Ordered,  That  said  defendants,  and  each  of  them,  be,  and  here- 
by they  are  notified,  .directed  and  required  to  maintain,  impose  and 
collect  for  the  transportation  of  slag  (rough,  crushed  and  granu- 
lated) between  points  upon  their  lines  within  the  State  of  Ohio, 
rates  and  charges  not  in  excess  of  the  rates  and  charges  herein- 
before found  and  determined  by  this  Commission  to  be  just  and 
reasonable  for  such  service.    It  is  further 

Ordered,  That  any  commodity  rates  now  published  and  in  ef- 
fect for  the  transportation  of  slag  via  lines  of  said  defendant  car- 
riers, upon  either  local  or  joint  traffic,  lower  than  the  mileage  rates 
hereinbefore  found  to  be  just  and  reasonable  and  ordered  estab- 
lished by  said  defendants,  shall  not  be  cancelled  or  affected  by  this 
order.    It  is  further 

Ordered,  That  tariffs  be  filed  by  said  named  defendants  in  ac- 
cordance  herewith.    It  is  further 

Ordered,  That  the  complaint  herein,  as  to  all  other  matters 
therein  contained,  be,  and  hereby  it  is  dismissed. 

No.  2082 — Amon  Stover,  et  al„  Complainants,  vs.  The  Columbus, 
Delaware  and  Marion  Electric  Company,  Defendant.    Dismissed. 


(Dated  June  29,  1921.) 

This  day,  after  full  hearing,  this  matter  came  on  for  considera- 
tion upon  the  pleadings,  the  evidence  and  exhibits  and  the  argu- 
ment of  counsel. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
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that,  subsequent  to  the  hearing  herein  the  defendant  substituted 
for  the  schedule  of  passenger  rates  herein  challenged  a  new  sched- 
ule of  passenger  rates,  none  of  which  exceed  a  maximum  of  three 
cents  per  mile.    It  is,  therefore, 

Ordered,  That  said  complaint  be,  and  the  same  hereby  is  dis- 
missed. 


No.  2286 — In  the  Matter  of  Abandoning  the  Agency  of  The  Erie 
Railroad  Company  at  Mahoning,  Ohio.     Dismissed. 


(Dated  July  1,  1921.) 

This  matter  was  submitted  upon  the  pleadings  and  the  evi- 
dence : 

Upon  consideration  whereof,  and  having  due  regard  for  the 
welfare  of  the  public,  the  cost  of  maintaining  and  operating  such 
facility  and  service,  and  the  receipts  arising  in  connection  with  the 
business  handled  by  the  company  to  and  from  said  point,  the  Com- 
mission finds  that  the  applicant  is  not  entitled  to  the  relief  prayed 
for.    It  is,  therefore, 

Ordered,  That  said  application  be,  and  the  same  hereby  is 
denied. 


No.  2205 — In  the  Matter  of  the  Application  of  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  for  Permission 
to  Curtail  Freight  and  Passenger  Facilities  at  Carthage,  Hamil- 
ton County,  Ohio.    Supplemental  Order. 


(Dated  June  29,  1921.) 

This  day  this  matter  came  on  for  further  consideration  upon 
the  application  of  The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  for  authority,  in  addition  to  that  granted  by  the 
order  made  and  entered  herein  as  of  date,  March  sixteenth,  1921, 
to  close  the  office  in  its  passenger  station  at  Carthage,  Hamilton 
County.  Ohio,  at  three-thirty-five  o'clock,  p.  m.,  Central  Standard 
Time,  daily,  and  the  written  consent  thereto  of  Miss  Clarrose 
Schebert,  the  objector  thereto  when  said  matter  was  originally 
presented. 

The  Commission,  being  fully  advised  in  the  premises  and  hav- 
ing due  regard  for  the  welfare  of  the  public  and  the  cost  of  oper- 
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ating  and  maintaining  applicant's  said  service  and  facilities,  finds 
that,  if  and  as  applicant's  waiting  room  in  its  said  station  is  kept 
open  and  properly  lighted  and  heated  for  the  convenience  of  patrons 
boarding  its  train  leaving  said  station  at  four-fifty-one  o'clock  p.  m. 
Central  Standard  Time,  daily,  such  partial  closing  of  said  station 
is  reasonable  and  that .  said  supplemental  application  should  be 
granted.    It  is,  therefore, 

Ordered,  That,  if  and  as  it  shall  keep  its  passenger  waiting 
room  open  and  properly  lighted  and  heated  for  the  convenience  of 
passengers  there  boarding  its  train  scheduled  to  pass  said  station 
at  four-fifty-one  o'clock,  p.  m.,  Central  Standard  Time,  daily,  said 
The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Company 
be,  and  hereby  it  is  further  authorized  from  and  after  the  first  day 
of  July,  1921,  to  close  the  office  in  its  passenger  station  at  Carthage, 
Hamilton  County,  Ohio,  at  three-thirty-five- o'clock  p.  m.,  Central 
Standard  Time,  daily. 


ATTORNEY  GENERAL 


County  Commissioners  are  Authorized  to  Expend  the  Proceeds  of 
Levy  Under  Section  6926  G.  C.  for  Ordinary  Repairs  Upon  Such 
Sections  of  an  Inter-county  Highway  or  Main  Market  Road  as 
Lie  Within  the  Limits  of  a  City,  Provided  That  the  Prior  Con- 
sent of  the  City  be  First  Obtained  as  Provided  by  Section  6949 
G.  C. ;  and  They  May  Make  Like  Expenditure  Upon  Such  Sections 
of  an  Inter-county  Highway  or  Main  Market  Road  Lying  Outside 
a  Municipality  as  Have  Not  Become  Subject  to  Maintenance  by 
the  State.  By  Reason  of  Section  1203  G.  C.  the  Consent  of  the 
State  Highway  Commissioner  to  the  Improvement  Should  First 
be  Obtained.  Opinions  Attorney  General  1820,  Vol.  I,  p.  497;  and 
Vol.  II,  p.  911,  Referred  to. 


No.  2197— (Opinion  Dated  June  25,  1921.) 

Hon.  Eugene  T.  Lippincott,  Prosecuting  Attorney,  Lima,  Ohio. 
Dear  Sir :     You  have  written  to  this  department  as  follows : 

"A  part  of  Section,  6859-3  of  the  General  Code  of  Ohio 
reads  as  follows:  ! 

'Route.  No.  VII,  to  be  known  as  the  Western  route,  com- 
mencing at  Toledo,  thence  iii  a  southerly  direction  passing 
through  the  municipalities  of  Perrsyburg,  Bowling  Green, 
Findlay,  Bluffton,  Lima,  Wapokaneta;  Sidney,  Piqua,  Troy, 
Dayton,  West  Carrollton,  Miamisburg,  Franklin,  Middletown, 
Hamilton,  Cincinnati/ 

The  people  of  Allen  County,  Ohio,  in  November,  1920, 
voted  what  we  call,  a  tvyo  (2)  mill  levy.  The  following  is  the 
wording  of  the  ballot : 

'Allen  County,  Ohio  Increase  of  Tax  Levy 
For  additional  levy  of  taxes  for  the  purpose  of  con- 
YES        structing,  Reconstructing,  maintaining  and  repairing 
county  roads  not  exceeding  two  (2)  mills  for  not  to 
exceed  five  (5)  years. 

For  additional  levy  of  taxes  for  the  purpose  of  con- 
NO  structing,  reconstructing,  maintaining  and  repairing 

county  loads  not  exceeuing  two  (2)  mills  for  not  to 
exceed  five  (5)  years. 

Question  No.  1.  The  county  commissioners  of  this  county 
desire  to  know  if  they  have  the  right  to  place  stone  or  general 
repair  and  cover  the  same  with  tarvia,  or  some  water-proof 
surfacing  on  that  part  of  Route  No.  7  which  lies  within  the 
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limits  of  Lima,  Ohio,  and  to  pay  for  the  same  out  of  this  two 
(2)  mill  levy? 

Question  No.  2.  Can  the  county  commissioners  of  Allen 
County,  Ohio,  do  any  kind  of  repair  work  out  of  this  two  (2) 
mill  levy  on  any  part  of  Route  No.  7,  or  any  other  main  market 
road  or  state  highway  on  such  part  that  is  not  improved  by 
the  state  highway  department,  whether  in  the  county  or  in  a 
municipality  ? 

Question  No.  3.  As  a  general  proposition  when  does  a 
county  road,  as  described  in  Section  7464,  become  a  state  road 
as  described  therein?  Is  it  when  the  state  highway  depart- 
ment passes  a  resolution  or  marks  off  the  road  as  a  state  road, 
or  is  it  when  the  state  highway  department  prepares  plans 
and  determines  to  improve  a  certain  portion  of  the  road  ? 

These  questions  are  asked  at  this  time  because  the  com- 
missioners of  Allen  county,  Ohio,  have  no  money  in  their 
general  road  fund,  and  if  they  cannot  repair,  in  the  manned- 
designated,  the  roads  above  referred  to,  out  of  the  two  mill 
levy,  they  cannot  repair  them  at  all." 

• 

Your  reference  to  Section  6859-3  G.  C.  shows  that  the  route 
referred  to  in  your  letter  is  a  main  market  road.  However,  this 
fact  is  not  in  point  in  the  consideration  of  your  inquiry;  since  a 
main  market  road  is  merely  an  inter-county  highway  as  to  which 
special  powers  are  granted  the  state  highway  commissioner  in  the 
matter  of  expending  main  market  road  funds, — in  other  words,  the 
authority  of  both  state  and  local  officers  in  the  matter  of  improve- 
ment and  maintenance  of  an  inter-county  highway  applies  fully  to 
a  main  market  road. 

You  will  therefore  find  that  your  inquiries  have  all  been  sub- 
stantially answered,  except  in  the  one  respect  as  noted  below,  by 
previous  opinions  of  this  department  as  follows.  No.  1182,  dated 
April  27,  1920,  Opinions  of  Attorney  General,  1920,  Vol.  I,  page 
497 ;  No.  1531,  dated  August  30,  1920,  Opinions  1920,  Vol.  II,  page 
911.  These  opinions  make  reference  to  certain  previous  opinions 
of  this  department,  to  all  of  which  your  attention  is  invited. 
•  The  first  headnote  of  the  opinion  first  mentioned  reads  as 

follows : 

"The  proceeds  of  the  tax  levy  authorized  by  Section  6926 
G.  C.  may  be  expended  by  county  commissioners  in  the  im- 
provement of  such  sections  of  an  inter-county  highway  within 
the  county  as  have  not  become  subject  to  maintenance  by  the 
state  as  provided  by  Sections  1224,  7464  and  7465  G.  C." 

The  headnote  of  the  second  opinion  reads  as  follows : 

"Subject  to  the  prior  consent  of  the  village  as  provided 
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by  Section  5949  G.  C.,  the  proceeds  of  the  levy  authorized  by 
Section  6926  G.  C.  may  be  directly  expended  by  county  com- 
missioners in  the  improvement  of  a  village  street  or  part  there- 
of, not  theretofore  improved  by  the  State  Highway  Commis- 
x  sioner,  and  lying  on  the  line  of  an  inter-county  highway. 
Question  whether  county  commissioners  may  make  like  ex- 
penditure on  village  street  if  already  improved  by  State  High- 
way Commissioner,  not  passed  upon. 

(Second  conclusion  in  Opinion  No.  1182,  dated  April  27, 
1920,  revised.)" 

Since  the  power  of  county  commissioners  in  the  matter  of 
improvement  of  roads  within  municipalities  is  the  same  in  cities  as 
in  villages  (Sections  6949,  et  seq.),  it  follows  that  the  general 
principle  stated  in  the  head  note  last  quoted  would  apply  as  to  cities 
exactly  as  to  villages,  excepting,  of  course,  that  the  question  not 
passed  upon  as  noted  in  said  headnote  would  not  arise  as  to  cities, 
because  the  state  highway  commissioner  is  not  empowered  to  do 
road  improvement  work  within  cities  as  he  is  within  villages. 

What  has  been  said,  when  read  in  connection  with  the  several 
opinions  noted,  points  to  an  affirmative  answer  to  your  first  two 
questions,  provided  that  this  further  question  be  answered  in  the 
affirmative :  Does  the  authority  of  county  commissioners  to  expend 
the  accruals  of  levy  under  Section  6926  G.  C.  on  road  improvements 
within  municipalities,  extend  to  ordinary  repairs?  You  will  see 
that  in  the  headnote  above  quoted,  the  word  "improvement"  is 
used,  and  that  the  question  of  whether  there  is  to  be  a  distinction 
made  as  between  improvements  contemplating  permanent  construc- 
tion and  those  having  in  view  repairs  was  not  considered.  Your  in- 
quiry indicates  that  the  work  which  your  commissioners  have  in 
mind  is  ordinary  repair  work  rather  than  permanent  construction 
work. 

It  will  be  seen  that  the  levy  provided  by  Section  6926  G.  C.  is 
for 

"constructing,  reconstructing,  improving,  maintaining  and  re- 
pairing roads  under  the  provisions  of  this  chapter." 

It  is  to  be  noted  also  that  the  form  of  ballot  set  out  in  Section  686-2 
G.  C.  (which  form,  as  shown  by  your  letter,  was  followed  in  the 
election  on  the  question  of  exempting  from  all  tax  limitations  the 
levy  authorized  by  Section  6926)  uses  the  words  "constructing,  re- 
constructing, maintaining  and  repairing  county  roads."  Moreover, 
Section  6956-la  provides  that  Section  6926  may  be  resorted  to<for 
levy  in  order  to  make  up  the  mandatory  maintenance  and  repair 
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fund  for  improved  county  highways,  thus  showing  that  if  there  is 
any  distinction  at  all  as  between  permanent  construction,  or  com- 
prehensive and  definite  maintenance  projects,  on  the  one  other  hand, 
and  ordinary  repairs  on  the  other,  the  distinction  is  unsubstantial  so 
far  as  use  of  funds  arising*  under  Section  6926  is  concerned. 

The  conclusion  therefore  clearly  results  that  an  affirmative 
answer  is  to  be  given  to  your  first  two  questions.  Your  third  ques- 
tion need  not  be  answered  specifically  here,  for  the  reason  that  for 
practical  purposes,  at  least,  it  has  already  been  answered  in  the 
previous  opinions  to  above. 

It  is  perhaps  necessary  to  refer  to  Section  1203  G.  C.  (part  of 

the  chapter  relating  to  the  state  highway   department),  which 

reads : 

"Nothing  in  this  chapter  shall  be  construed  as  prohibit- 
ing the  county  commissioners  or  township  trustees  from  con- 
structing, improving,  maintaining  or  repairing  any  part  of 
the  inter-county  highways  within  such  county  or  township; 
provided  however,  that  the  plans  and  specifications  for  the 
proposed  improvement  shall  first  be  submitted  to  the  state 
highway  commissioner  and  shall  receive  his  approval." 

In  the  light  of  this  section,  your  county  commissioner  should, 
before  proceeding  with  an  improvement  of  any  character  upon  an 
inter-county  highway  or  main  market  road,  procure  the  approval  of 
the  state  highway  commissioner  to  the  making  of  the  improvement. 

Where  a  Township  Owns  Property  Lying  Within  a  Municipal  Cor- 
poration, Held,  Under  the  Facts  Set  Out  in  the  Opinion  That  the 
Township  is  Liable  for  an  Assessment  Levied  Against  Such  Prop- 
erty by  the  Muncipality  for  Street  Improvement. 


No.  2202— (Opinion  Dated  June  28,  1921.) 

Hon.  C.  A.  Maxwell,  Prosecuting  Attorney,  Zanesville,  Ohio. 

Dear  Sir :     You  have  recently  submitted  for  the  opinion  of  this 

department  the  following : 

"The  original  plat  of  the  town  of  Frazeysburg  in  this 
county  was  laid  out  in  1827  and  a  square  165  feet  is  shown 
and  called  on  this  plat  'public  square.'  At  that  time  there 
was  no  village  corporation  and  the  ground  covered  by  the  plat 
was  under  the  control  of  Jackson  township.  The  village  of 
Frazeysburg  was  incorporated  November  9,  1868,  and  included 
all  of  the  former  plat  and  all  territory  within  one  quarter 
mile  distance  to  each  of  the  lines  of  the  old  plat.    When  the 
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village  was  incorporated  the  piece  of  ground  formerly  marked 
'public  square,'  was  designated  'school  house  lot.'  on  plat. 

In  1871  the  members  of  the  board  of  education  under 
the  belief  that  they  were  the  owners  of  the  above  ground, 
deeded  a  portion  thereof  to  the  trustees  of  Jackson  township. 
In  1876  the  village  officers  gave  a  99  year  lease  for  the  entire 
square  to  the  trustees  of ,  Jackson  township.  Since  that  time 
the  township  trustees  have  been  exercising  control  over  a 
building  located  on  said  square,  leasing  it  to  different  lodges 
and  using  it  as  a  township  hall. 

Recently  the  village  of  Frazeysburg  improved  one  of  the 
streets  bordering  on  this  square  and  are  attempting  to  assess 
a  proportionate  part  of  the  costs  and  expense  of  the  improve- 
ment against  the  trustees  of  Jackson  township.  The  question 
has  been  submitted  to  me  by  the  trustees  of  Jackson  township 
as  to  whether  they  have  sufficient  title  to  the  property  to  be 
chargeable  with  an  assessment  thereon,  and  if  so,  are  they 
liable  to  the  village  of  Frazeysburg  for  the  assessment  for 
this  improvement  ?  The  assessment  has  been  certified  over  to 
the  county  auditor  against  the  trustees  of  Jackson  township, 
and  they  wish  to  know  whether  they  are  compelled  to  pay  this 
assessment  or  not." 

The  question  whether  public  property  as  such  is  exempt  from 
assessment  on  account  of  local  improvements  has  been  quite  fully 
discussed  in  two  opinions  of  this  department,  one  dated  January  21, 
1916,  and  found  in  Opinions  of  Attorney  General,  1916,  Vol  I,  page 
102,  and  the  other  dated  November  15,  1916,  found  in  Opinions  of 
Attorney  General,  1916,  Vol.  II,  page  1779,  the  conclusion  reached 
in  both  of  said  opinions  being  that  land  owned  by  a  municipality 
lying  outside  of  municipal  limits  and  used  in  the  one  case  for  a 
garbage  disposal  \  plant  and  in  the  other  case  in  connection  with  a 
waterworks  system,  is  subject  to  an  assessment  for  highway  im- 
provement. Applying  the  same  principle  to  the  facts  which  you  set 
out,  it  is  clear  that  the  mere  fact  that  property  may  be  owned  by  a 
township  does  not  exempt  it  from  assessment. 

In  the  case  which  you  have  stated,  it  is  not  believed  that  tech- 
nical questions  as  to  title  are  the  controlling  consideration.  The 
fact  remains  that  the  trustees  of  Jackson  township  are  exercising 
control  over  the  property  in  question  of  Frazeysburg  is  not  claiming 
title,  because  it  has  recognized  the  title  in  the  township  by  levying 
an  assessment  against  the  property  as  township  property.  It 
further  appears  that  the  township  is  actually  making  use  of  the 
property  and  deriving  income  therefrom,  in  that  they  are  leasing 
a  building  thereon  to  lodges  and  using  it  themselves  as  a  township 
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hall.  Assuredly,  and  the  plainest  of  principles  of  equity  as  well 
as  upon  the  ground  of  estoppel,  the  trustees  cannot  have  the 
benefit  of  the  exercise  of  ownership  for  one  purpose  and  deny 
ownership  for  another  purpose. 

For  the  reasons  thus  briefly  stated,  the  conclusion  of  this  de- 
partment is  that  the  township  trustees  are  liable  for  the  assess- 
ment in  question. 

(1) — When  a  Prisoner  Who  Has  Been  Convicted  on  a  Felony 
Charge  is  Returned  to  the  Ohio  Penitentiary  or  the  Ohio  State 
Reformatory  or  the  Ohio  Reformatory  for  Women,  for  Violating 
Parole,  the  Sheriff  (or  other  Officer  Named  in  Section  13606  6. 
C.)  Delivering  Such  Prisoner  to  the  Warden  of  the  Penitentiary 
or  the  Superintendent  of  the  Reformatory,  is  Entitled  to  Receive 
the  Mileage  and  Compensation  for  "Necessary  Expenses"  Pro- 
vided for  by  Said  Section,  and  said  Mileage  and  Compensation  for 
Necessary  Expenses  are  Payable  out  of  the  State  Treasury  from 
the  Fund  Known  as  the  "Prosecution  and  Transportation  of  Con- 
victs" Fund. — (2)  In  a  Case  Where  a  Prisoner  has  been  Ex- 
tradited  from  Another  State  on  a  Felony  Charge,  and  Upon  his 
Return  to  Ohio  it  is  Discovered  that  he  is  a  Parole  Violator,  and 
the  Indictment  Upon  Which  He  was  Extradited  is  Nollied  and 
He  is  Returned  to  the  Penal  Institution  from  Whence  Paroled,  to 
Complete  His  Sentence,  Such  Costs  and  Expenses  as  are  Made 
Upon  Extradition  are  Payable  by  the  County  Under  Section  2491 
6.  C.  Such  Costs  and  Expenses  as  are  Made  after  the  Prisoner 
is  Treated  as  a  Parole  Violator  may  be  Paid  by  the  State,  Under 
the  Authority  of  Section  13606  G.  C— (3)  Where  a  Convicted 
Prisoner  Who  Has  Been  Placed  on  Parole,  Violates  the  Terms  and 
Conditions  Thereof  and  Goes  into  Another  State,  he  is  a  "Fugitive 
from  Justice"  Within  the  Provisions  of  the  United  States  Con- 
stitution and  Laws,  and  as  Such  is  Subject  to  Extradition  if  His 
Parole  is  Revoked. 


No.  2196— (Opinion  Dated  June  25,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio  : 

Gentlemen :     Acknowledgment  is  made  of  your  letter,  reading: 
as  follows: 
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"We  respectfully  request  your  written  opinion  upon  the 
following  matters: 

Section  2174  G.  C.  provides  that  a  prisoner  violating  the 
conditions  of  his  parole  or  conditional  release  shall  be  treated 
as  an  escaped  prisoner  owing  service  to  the  state  and  when 
arrested  shall  serve  the  unexpired  period  of  the  maximum  term 
of  his  imprisonment. 

Section  13606  G.  C.  provides  that  sheriffs,  coroners  and 
constables  shall  arrest  a  convict  escaping  from  the  peniten- 
tiary and  forthwith  convey  him  to  the  penitentiary*  and  de- 
liver him  to  the  warden  thereof.  They  shall  be  allowed  8c 
per  mile  going  to  and  returning  from  such  penitentiary  and 
such  additional  compensation  as  the  warden  deems  reason- 
able for  the  necessary  expenses  incurred. 

Section  13606-1  G.  C.  defines  the  duties  of  certain  officers 
when  prisoners  violate  parole. 

Question  1.  When  the  prisoner  is  returned  to  the  Ohio 
penitentiary  for  violating  parole  out  of  what  treasury  or  fund 
is  the  payment  of  mileage  and  compensation  to  cover  ex- 
penses mentioned  in  Section  13606  G.  C.,  to  be  paid? 

Question  2.  In  the  event,  that  a  violator  of  parole  is  re- 
turned to  the  reformatory  at  Mansfield  or  the  women's  reform- 
atory at  Marysville,  which  institutions  are  not  mentioned  in 
Section  13606  G.  C,  how,  and  from  what  funds  are  the  ex- 
penses for  the  return  to  be  paid? 

Question  3.  In  a  case  where  a  prisoner  has  been  extra- 
dited from  another  state  on  a  felony  charge,  and  upon  his  re- 
turn it  is  discovered  that  he  is  a  parole  violator  and  the  in-' 
dictment  upon  which  he  had  been  extradited  is  nollied  and  he  is 
returned  to  the  penal  institution,  from  whence  he  was  paroled, 
to  complete  his  sentence,  can  any  of  the  costs  arising  out  of 
the  charge  under  which  he  was  arrested  and  brought  back  be 
paid,  and  if  so,  how? 

Question  4.  Is  escape  and  violation  of  parole  an  extra- 
ditable offense  of  itself  ? 

The  following  sections  are  pertinent  to  your  inquiry: 

Section  2169  G.  C.  "The  Ohio  Board  of  Administration 
shall  establish  rules  and  regulations  by  which  a  prisoner 
under  sentence  other  than  for  treason  or  murder  in  the  first 
or  second  degree,  having  served  a  minimum  term  provided  by 
law  for  the  crime  for  which  he  was  convicted  or  a  prisoner 
under  sentence  for  murder  in  the  second  degree,  having  served 
under  such  sentence  ten  full  years,  may  be  allowd  to  go  upon 
parole  outside  the  building  and  inclosure  of  the  penitentiary. 
Full  power  to  enforce  such  rules  and  regulations  is  hereby 
conferred  upon  the  board,  but  the  concurrence  of  every  mem- 
ber shall  be  necessary  for  the  parole  of  a  prisoner.  The  board 
may  designate  geographical  limits  within  and  without  the 
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state,  to  which  a  paroled  prisoner  may  be  confined  or  may  at 
any  time  enlarge  or  reduce  such  limits,  by  unanimous  vote." 

Section  2170  G.  C.  "All  prisoners  on  parole  shall  remain 
in  the  legal  custody  and  under  control  of  the  board  of  man- 
agers and  subject  to  be  taken  back  within  the  enclosure  of  the 
penitentiary.  Such  board  may  make  and  enforce  such  rules 
and  regulations  with  respect  to  the  retaking  and  reimprison- 
ment  of  convicts  under  parole.  Its  written  order  certified  by 
its  secretary  shall  be  sufficient  warrant  for  all  officers  named 
therein  to  return  to  actual  custody  a  conditionally  released 
or  paroled  prisoner ;  and  such  officers  shall  execute  such  orders 
as  in  cases  of  ordinary  criminal  process." 

Section  2174  G.  C.  "A  prisoner  violating  the  conditions 
of  his  parole  or  conditional  release,  having  been  entered  in  the 
proceedings  of  the  board  of  managers  and  declared  to  be  de- 
linquent, shall  thereafter  be  treated  as  an  escaped  prisoner 
owing  service  to  the  state,  and,  when  arrested,  shall  serve 
the  unexpired  period  of  the  maximum  term  of  his  imprison- 
ment. The  time  from  the  date  of  his  declared  delinquency  to 
the  date  of  his  arrest  shall  not  be  counted  as  a  part  of  the 
time  served." 

Section  13606  G.  C.  "Sheriffs,  coroners  and  constables 
shall  arrest  a  convict  escaping  from  the  penitentiary  and  forth- 
with convey  him  to  the  penitentiary  and  deliver  him  to  the 
warden  thereof.  They  shall  be  allowed  eight  cents  per  mile 
going  to  and  returning  from  such  penitentiary,  and  such  ad- 
ditional compensation  as  the  warden  deems  reasonable  for  the 
necessary  expense  incurred." 

Section  13606-1  G.  C.  "That  when  a  prisoner  is  paroled 
or  probated  from  the  Ohio  penitentiary  or  the  Ohio  state  re- 
formatory, and  violates  any  of  the  conditions  of  his  parole  or 
release,  it  is  hereby  the  duty  of  any  sheriff,  deputy  sheriff, 
chief  of  police,  policeman  or  police  officer,  upon  his  knowing 
or  being  advised  that  such  paroled  convict  is  jn  his  bailiwick 
and  has  violated  the  conditions  of  his  parole  or  release,  to 
forthwith  arrest  such  person,  and,  if  a  prisoner  from  the  peni- 
tentiary, report  same  to  the  Ohio  board  of  administration,  at 
Columbus,  and  if  from  the  Ohio  state  reformatory,  to  the 
superintendent  of  the  same,  and  for  so  doing  no  warrant  or 
other  authority  shall  be  necessary." 

(1)  While  section  13606  G.  C.  does  not  specifically  mention 
the  treasury  out  of  which  the  mileage  and  "necessary  expense" 
monies  payable  thereunder  are  to  come,  a  reasonable  construction 
is  that  such  monies  are  payable  by  the  state  out  of  the  state  treas- 
ury. This  by  reason  of  the  fact  that  the  prisoner  on  parole  is,  in 
contemplation  of  law,  in  the  legal  custody  and  under  the  control  of 
the  state  (see  section  2169  G.  C),  just  as  if  he  were  behind  the 
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walls  of  the  penitentiary.  Being  in  the  state's  custody,  it  is  fair 
to  suppose  that  the  legislature,  in  enacting  section  13606  G.  C, 
intended  that  the  costs  and  expenses  incurred  by  the  local  author- 
ities named  therein  in  assisting  the  state  to  assert  its  custody 
should  be  paid  by  the  state.. 

Another  circumstance  strengthening  the  view  that  such  cost 
and  expense  is  payable  by  the  state  out  of  the  state  treasury,  we 
learn  by  inquiry  at  the  office  of  the  auditor  of  state.  It  is  this: 
that  such  has  been  the  construction  given  section  13606  G.  C.  by 
the  auditor  of  state  for  many  years,  with  apparent  acquiscence  on 
the  part  of  the  legislature.  It  is  a  well  recognized  legal  principle 
that  in  construing  a  statute,  the  contemporaneous  and  practical  con- 
struction given  that  statute  by  the  officers  whose  special  duty  it 
is  to  execute  the  same,  is  entitled  to  much  weight.    36  Cyc.  1140. 

We  "are  further  informed  by  the  auditor  of  state  that  the  par- 
ticular fund  in  practice  drawn  upon  for  the  payment  of  the  items 
under  consideration,  is  the  so-called  "prosecution  and  transportation 
of  convicts"  fund.  This  is  the  fund  mentioned  in  the  appropria- 
tion bills  under  the  heading  "Prosecution  and  Transportation  of 
Convicts.  *  *  *  F  9  General  Plant.  Fees,  costs,  mileage  and  other 
expenses  provided  by  statute."  See  108  O.  L.,  Part  I.  p.  788.  No 
reason  occurs  to  us  why  payment  of  the  mileage  and  expenses 
mentioned  in  section  13606  G.  C.  may  not  properly  be  paid  out  of 
said  fund. 

(2)  You  point  out  in  your  second  question  that  section  13606 
G  C.  makes  no  mention  of  the  institutions  known  as  the  Ohio  State 
Reformatory  nor  of  the  Ohio  Reformatory  for  Women.  ThQ  reason 
for  this  is,  of  course,  plain ;  section  13606  G.  C.  was  originally  en- 
acted in  the  year  1835  (33  O.  L.  18),  before  either  the  Ohio  State 
Reformatory  or  the  Ohio  Reformatory  for  Women  was  in  exist- 
ence. In  this  respect  we  have  a  situation  like  that  passed  upon 
by  the  attorney  general  in  opinion  number  427,  addressed  to  the 
auditor  of  state,  and  rendered  July  5,  1917  (Opinions  of  the  At- 
torney General  for  1917,  Vol.  II,  *p.  1160).  There  the  question  was 
whether  sections  13722  G.  C.  et  seq.  could  be  construed  as  authoriz- 
ing the  payment  by  the  state  of  the  costs  of  conviction  and  the  costs 
of  transportation  in  cases  of  felony  where  women  are  sentenced 
and  committed  to  the  Ohio  Reformatory  for  Women.  In  said  sec- 
tions (13722  G.  C.  et  seq.)  there  was  no  mention  of  either  the 
Ohio  Reformatory  for  Women  or  the  Ohio  State  Reformatory,  the 
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amendments  thereof  found  in  108  O.  L.  Part  II,  p.  1219  not  yet 
having  come  into  existence.  Notwithstanding  such  omission,  it 
was  held  that  the  state  was  liable  for  costs  in  the  cases  of  per- 
sons sentenced  to  either  institution  upon  a  felony  charge.  At  page 
1162,  speaking  of  sections  13722  G.  C.  et  seq.,  the  opinion  says: 

"This  act  provides  for  the  payment  of  costs  by  the  state 
'in  all  cases  of  conviction  of  any  person  of  any  crime,  punish- 
ment whereof  is  imprisonment  in  the  penitentiary.'  It  will 
be  noted  here  that  the  object  of  the  statute  was  to  pay  the 
costs  of  convicting  any  person  convicted  of  any  crime  the 
punishment  whereof  is  imprisonment  in  the  penitentiary,  and 
as  to  the  provision  for  the  payment  of  costs,  the  legislature 
had  uppermost  in  mind  the  crime  of  which  the  person  was  con- 
victed rather  than  the  institution  to  which  such  person  was 
being  sent.  It  was  provided  that  the  warden  of  the  peniten- 
tiary should  certify  to  cost  bills,  but  at  that  time  no  other 
institution  was  taking  care  of  prisoners  convicted  of  felonies. 
If  there  had  been  such  institutions  at  that  time  there  is  no 
doubt  but  that  the  superintendents  of  such  institutions  would 
have  had  similar  duties  imposed  upon  them.  Some  years  after 
this  act  was  passed,  the  Ohio  State  Reformatory  was  estab- 
lished and  it  has  always  been  held  that  the  above  sections,  pro- 
viding for  payment  of  costs,  included  cases  where  the  defend- 
ant was  sentenced  to  the  Ohio  State  Reformatory  as  well  as  to 
the  penitentiary.  This  holding,  I  think,  was  correct  since  the 
prisoners  sentenced  to  the  reformatory  for  felonies  were  con- 
victed of  a  crime  'the  punishment  whereof  is  imprisonment  in 
the  penitentiary*  within  the  meaning  of  the  act  of  March  4, 

1844." 

< 

It  will  also  be  noticed  that  section  13606-1  G.  C.  authorizing 
police  .officers  to  arrest  parole  violators  without  warrant  makes 
specific  mention  of  the  Ohio  State  Reformatory,  but  not  of  the  Ohio 
Reformatory  for  Women.  Such  omission  is  doubtless  due  to  the 
fact  that  said  section  became  effective  August  7,  1913  (103  0.  L#. 
404),  while  the  Ohio  Reformatory  for  Women  was  not  proclaimed 
by  the  governor  (section  2148-5  G.  C.)  to  be  ready  for  the  recep- 
tion of  women  convicted  of  felony  until  August  16,  1916.  ^t  any 
rate,  the  section  clearly  shows  a  legislative  intention  to  provide 
for  the  arrest  and  return  of  felons  violating  parole,  and  names  all 
the  state  institutions  then  in  existence  which  had  to  do  with  the 
custody  of  felons. 

In  view  of  the  foregoing  facts,  it  seems  not  unreasonable  to 
hold  that  the  word  "penitentiary,,  found  in  section  13606  G.  C. 
should  be  taken  to  include  the  other  state  institutions  now  pro- 
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vided  for  the  reception  of  felons,  namely  the  Ohio  State  Reforma- 
tory and  the  Ohio  Reformatory  for  Women,  and  that  when  a  sheriff 
coroner  or  constable  returns  to  such  last  named  institutions  a  felon 
parole  violator,  mileage  and  necessary  expense  money  should  be 
paid  such  officer  by  the  state  out  of  the  fund  mentioned  in  answer 
to  your  first  question. 

(3)  The  statement  of  your  third  question  makes  it  clear  that 
in  the  case  put,  the  prisoner  is  not  returned  to  the  jurisdiction  of 
Ohio  as  a  parole  violator,  but  as  an  extradited  felon.  This  cir- 
cumstance we  think  important.  Assuming  (but  not  deciding)  that 
section  13606  G.  C.  authorizes  the  payment  of  mileage  and  "neces- 
sary expenses"  in  connection  with  the  arrest  of  a  parole  violator 
outside  of  Ohio,  we  are  unable  to  see  how  this  section  could  apply 
to  expenses  made  prior  to  the  time  when  the  prisoner  was  re- 
garded as  a  parole  violator. 

Section  2491  G.  C.  says: 

"When  any  person  charged  with  a  felony  has  fled  to  any 
other  state,  territory  or  country,  and  the  governor  has  issued 
a  requisition  for  such  person,  or  has  requested  the  president 
of  the  United  States  to  issue  extradition  papers,  the  commis- 
sioners may  pay  from  the  county  treasury  to  the  agent  desig- 
nated such  requisition  or  request  to  execute  them,  all  neces- 
sary expenses  of  pursuing  and  returning  such  persons  so 
charged,  or  so  much  thereof  as  to  them  seems  just." 

Under  this  section  the  necessary  expenses  of  extradition  are 
payable  by  the  county,  and  they  are  so  payable  regardless  of 
-whether  the  charge  on  which  extradition  was  had,  is  proved,  dis- 
proved or  nollied.  If,  however,  the  extradited  person  is  subse- 
quently convicted  of  a  felony,  sentenced  to  the  penitentiary  or  to 
a  reformatory,  and  the  executipn  issued  pursuant  to  section  13723 
G.  C.  is  returned  "no"  goods",  the  statutes  provide  for  the  reim- 
bursement of  the  county  by  the  state  of  the  costs  of  prosecution 
including  the  sum  paid  by  the  county  commissioners  pursuant  to 
section  2491  G.  C.    See  13722  G.  C.  et  seq. 

Your  question  "can  any  of  the  costs  arising  out  of  the  charge 
under  which  he  was  arrested  and  brought  back  be  paid"  is  there- 
fore answered  by  saying  that  such  costs  as  are  made  upon  extradi- 
tion are  payable  by  the  county  under  section  2491  G.  C.  The  in- 
dictment having  later  been  nollied,  there  would  be  no  conviction 
and  no  "sentence  for  a  felony"  upon  which  to  base  a  cost  bill  for 
payment  by  the  state. 
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However,  you  state  that  upon  the  prisoner's  return  to  Ohio 
it  is  discovered  that  he  is  a  parole  violator  and  that  in  that  capacity 
he  is  returned  to  the  "penal  institution  from  whence  he  was 
paroled.  We  have  no  doubt  that  such  costs  and  expenses  as  were 
made  after  the  prisoner  was  treated  as  a  parole  violator  may  be 
paid  by  the  state,  under  the  authority  of  section  13606  G.  C.  and 
out  of  the  fund  spoken  of  in  answer  to  your  first  question. 

(4)  Your  fourth  question  is  this:  "Is  escape  and  violation 
of  parole  an  extraditable  offense  of  itself?'* 

In  conference  with  a  representative  of  your  bureau  it  is  learned 
that  what  you  particularly  have  in  mind  is  the  situation  where  a 
prisoner  while  on  parole  and  while  in  the  state  of  Ohio,  commits 
an  offence  against  the  laws  of  Ohio,  and  flees  from  the  state  to 
escape  arrest. 

That  extradition  may  be  had,  based  on  the  offense  committed 
in  Ohio  by  the  paroled  prisoner,  is,  of  course,  clear;  but  it  seems 
you  desire  also  to  know  whether  such  person  may  be  extradited 
merely  because  he  has  violated  his  parole. 

There  is  no  statute  of  Ohio  which  makes  the  mere  violation 
of  the  terms  and  conditions  of  a  parole  an  offense.  From  this  fact 
it  might  not  unnaturally  be  supposed  that  extradition  could  not  lie, 
there  being  no  "offense"  to  base  it  on. 

A  more  liberal  view  of  the  matter  appears,  however,  to  have 
been  taken  by  the  courts.  In  the  case  of  Hughes  v.  Pflanz,  Jailer, 
71  C.  C.  A.  234,  138  Fed.  980,  the  facts  were  these:  One  Hughes 
was  convicted  in  Indiana  of  an  offense,  and  sentenced  to,  and  con- 
fined in,  the  Indiana  Reformatory.  Later,  he  was  paroled  by  the 
board  of  managers  of  that  institution,  the  parole  agreement  re- 
quiring him  to  "remain  in  the  legal  custody  and  under  the  control 
of  said  board  of  managers."  Hughes  violated  the  conditions  of 
his  parole,  and  ^ent  to  Kentucky  and  was  in  that  state  when  the 
board  of  managers  declared  him  delinquent  and  ordered  his  arrest 
and  return  to  the  reformatory.  He  resisted  extradition  on  the 
ground  that  (71  C.  C.  A.  236) 

"he  is  not  a  person  charged  with  crime,  within  the  meaning 
of  the  federal  Constitution  and  statute  relating  to  extradition 
from  one  state  to  another ;  that  the  term  'charged  with  crime/ 
used  in  the  Constitution  and  statute,  means  a  charge  by  in- 
dictment or  affidavit  made  before  a  magistrate,  and  that  the 
charge  must  be  a  pending  charge,  on  which  the  relator  could 
be  tried  when  returned  to  the  demanding  state,  and  not  a 
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judgment  of  conviction,  upon  which  he  would  be  returned  to 
the  administrative  authorities  *  *  *." 

After  citing  Article  IV,  Section  2  of  the  Constitution  of  the 
United  States,  and  the  law  of  Congress  passed  in  1789  (now  Section 
5278  of  the  Revised  Statutes  of  the  United  States),  providing  for 
the  carrying  out  of  the  Constitutional  provision,  the  court  (page 
237)  says: 

"The  term  'charged  with  crime,'  as  used  in  the  Constitu- 
tion and  statute,  seems  to  us  to  have  used  in  its  broad  sense, 
and  to  include  all  persons  accused  of  crime.  It  would  be  a 
very  narrow  and  technical  construction  to  hold  that  after  the 
accusation,  and  before  conviction,  a  person  could  be  extra- 
dited, while  after  conviction,  which  establishes  the  charge  con- 
clusively, h^  could  escape  extradition.  The  object  of  the  pro- 
visions of  the  Constitution  and  statute  is  to  prevent  the  es- 
cape of  persons  charged  with  crime,  whether  convicted  or  un- 
convicted, and  to  secure  their  return  and  punishment  if  guilty. 
Taking  the  broad  definition  of  'charged  with  crime*  as  includ- 
ing the  responsibility  or  crime,  the  charge  would  not  cease 
or  be  merged  in  the  conviction,  but  would  stand  until  the 
judgment  is  satisfied.  It  would  include  every  person  accused, 
until  he  should  be  acquitted,  or  until  the  judgment  inflicted 
should  be  satisfied.  Any  other  construction  would  prevent  the 
return  of  escaped  convicts  upon  the  charge  under  which  thev 
had  been  sentenced,  and  defeat  in  many  instances  the  ends  of 
justice. 

The  relator  was  convicted  of  the  crime  of  larceny  in 
Indiana,  and  sentenced,  and  the  term  of  sentence  has  not  yet 
expired.  That  charge  of  larceny  continues  to  be  a  charge 
against  him  until  the  sentence  has  been  performed,  and  he 
therefore  stands  'charged  with  crime/  within  the  meaning  of 
that  term  as  used  in  the  federal  Constitution.  .  The  question 
has  not  often  been  raised,  but  in  the  only  instances  called  to 
our  attention  where  it  has  been  the  f  oreg9ing  views  have  been 
adopted.  In  re  Hope,  10  N.  Y.  Supp.  28;  Drinkall  v.  Spielgel, 
Sheriff,  66  Conn.  441,  26  Atl.  36  L.  R.  A.  486." 

The  same  liberal  view  is  taken  in  the  more  recent  case  of  Ex 
ipartd  Williams,  10  Okl.  Cr.  344,  136  P.  597,  51  L.  R.  A.  (n.s.) 
668.    The  second  headnote  to  said  case  says : 

"A  convicted  prisoner,  who  has  a  parole,  and  who  goes  into 
another  state,  is  a  fugitive  from  justice  within  the  provisions 
the  United  States  Constitution  and  laws  and  as  such  is  subject 
to  extradition  if  his  parole  is  revoked." 

Your  fourth  question  is  therefore  answered  in  the  affirmative. 
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Boards  of  Education  are  Limited  in  Their  Selection  of  Books  to  be 
Used  in  the  Public  Schools  to  the  Text  Books  Filed  With  the 
State  Text  Book  Commission,  and  the  Board  of  Education  May 
Not  Adopt  for  Use  Text  Books  Which  were  First  Filed  in  1916 
at  a  Certain  Price  But  Were  Not  Relisted  in  1920,  by  the  Pub- 
lisher at  the  End  of  the  Five  Year  Period  Mentioned  in  Section 
7710  6.  C.9  Since  Such  Period  Ends  With  the  Expiration  of  the 
Five  Years,  Starting  With  the  Date  of  Acceptance  by  the  Pub- 
lisher of  the  Price  Fixed  by  the  Text  Book  Commission. 


No.  2137— (Opinion  Dated  June  6,  1921.) 

Hon.  Vernon  M.  Riegel,  Superintendent  of  Public  Instruction,  Co- 
lumbus, Ohio. 
Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 

request  for  an  opinion  upon  the  following  question : 

"Textbooks  were  listed  with  the  State  Textbook  Commis- 
sion in  1915  at  a  certain  price.  In  1920  these  books  were  not 
relisted.  May  a  board  of  education  adopt  these  books  ?  If  so, 
at  what  price?  Does  the  five  year  period,  automatically  end 
at  the  expiration  of  five  years  ?" 

In  answering  your  question  consideration  must  be  given  to  two 
recent  opinions  on  the  question  of  school  text  books,  issued  by  this 
department,  as  a  very  large  part  of  your  question  is  considered  in 
these  opinions. 

The  syllabus  of  opinion  No.  786,  issued  on  November  15,  1919, 

to  the  Superintendent  of  Public  Instruction,  and  appearing  at  page 

1443,  Volume  11,  Opinions  of    Attorney    General,  1919,  read  as 

follows : 

"1.  Publishers  of  text  books  cannot  charge  more  than  the 
Ohio  contract'price  on  file  with  the  state  school  book  commis- 
sion for  books  regularly  adopted. 

2.  When  books  for  use  in  public  schools  are  regularly 
adopted  by  a  board  of  education  such  adoption  is  for  a  period 
of  five  years,  and  the  board  of  education  is  entitled  during 
such  period  to  the  benefit  of  the  price  of  such  text  book,  as 
filed  by  the  publisher  wtih  the  school  book  commission. 

3.  There  is  but  one  method  for  the  legal  adoption  of  books 
for  use  in  the  public  schools  and  that  is  the  method  provided 
in  Section  4752  G.  C.  The  statutes  do  not  recognize  an  adop- 
tion of  a  school  book  for  supplementary  or  reference  purposes 
as  against  an  adoption  for  school  use." 

Following  this  there  was  issued  opinion  No.  1068  under  Date 
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of  March  12,  1920,  and  addressed  to  the  .Superintendent  of  Public 
Instruction,  appearing  at  page  272,  Volume  I,  Opinions  of  Attor- 
ney General,  1920.    The  syllabus  of  this  opinion  reads  as  follows: 

"1.  When  a  publisher  of  school  books,  desiring  to  offer 
the  same  for  use  by  pupils  in  the  common  schools  of  Ohio,  files 
in  the  office  of  the  superintendent  of  public  instruction,  a  copy 
of  such  book  or  books,  together  with  the  published  price  list 
thereof,  and  the  commission,  consisting  of  the  governor,  secre- 
tary of  state  and  superintendent  of  public  instruction,  fixes 
the -maximum  price  (not  exceeding  seventy-five  per  cent,  of 
such  list  price)  at  which  such  bobk  or  books  may  be  sold  to 
or  purchased  by  boards  of  education;  and  if  after  notice  of 
such  price,  such  publisher  notifies  the  superintendent  in  writ- 
ing that  he  accepts  such  price,  and  agrees  in  writing  to  fur- 
nish such  oook  or  books  during  a  period  of  five  years  at  that 
price,  such  proceedings  constitute  a  contract  between  such 
publisher  and  the  commission  for  the  benefit  of  boards  educa- 
tion of  the  state,  whereby  such  publisher  becomes  bound  to 
furnish  such  book  or  books  to  boards  of  education  for  the  full 
period  of  five  years  from  that  date  of  such  written  notice  and 
agreement,  at  a  price  not  exceeding  that  so  fixed  by  the  com- 
mission and  accepted  by  such  publisher. 

2.  Boards  of  education  are  limited  in  their  selection  of 
books  to  be  used  in  the  public  schools  of  the  state,  to  the  books 
so  filed  with  said  commission,  but  books  so  selected  and 
adopted  must  be  adopted  for  a  period  of  five  years,  subject 
to  the  right  to  change  such  adoption  by  the  consent,  at  a 
regular  meeting,  of  five-sixths  of  the  members  thereof. 

3.  It  is  the  duty  of  boards  of  education  before  adopting 
any  of  such  books,  to  make  an  effort  to  secure  from  such  pub- 
lishers the  desired  books  at  less  than  the  maximum  so  fixed 
by  the  commission. 

4.  Within  the  period  of  five  years  from  his  acceptance 
of  a  maximum  price  fixed  by  the  commission  for  any  book,  a 
publisher  thereof  may  not  refile  the  same  book  with  the  sup- 
erintendent and  have  a  higher  maximum  price  fixed  therefor." 

The  second  branch  of  the  syllabus  of  this  later  opinion  says 
that 

"Boards  of  education  are  limited  in  their  selection  of 
books  to  be  used  in  the  public  schools  of  this  state,  to  the  books 
so  filed  with  said  commission," 

and  this  means  that  the  board  of  education  cannot  adopt  or  later 
purchase  for  use  a  text  book  that  is  not  filed  with  the  state  text 
book  commission  in  the  manner  provided  by  law.     You  indicate 
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that  certain  text  books  were  listed  with  the  state  text  book  com- 
mission in  1915  at  a  certain  price  and  that  in  1920,  that  is  five 
years  thereafter,  these  certain  text  books  were  not  relisted  by 
their  publishers. 

Your  question  then  appears  to  be  whether  these  certain  text 
books,  having  been  first  listed  with  the  state  text  book  commission 
in  1915  at  a  certain  price,  were  still  "listed"  or  "filed"  with  the 
state  text  book  commission  following  the  year  1920,  even  though 
the  publishers  did  not  in  the  year  1920  refile  or  relist  such  books. 

Section  7709  G.  C.  says : 

"Any  publisher  or  publishers  of  school-books  in  the 
United  States  desiring  to  offer  school-books  for  use  by  pupils 
in  the  common  schools  of  Ohio  as  hereinafter  provided,  before 
such  books  may  be  lawfully  adopted  and  purchased  by  any 
school  board,  must  file  in  the  office  of  the  superintendent  of 
public  instruction,  a  copy  of  each  book  proposed  to  be  so 
offered,  together  with  the  published  list  wholesale  price  there- 
of.   *  *  *  " 

Section  7710  G.  C.  says: 

"*  *  *  If  the  publisher  so  notified,  notifies  the  superin- 
tendent in  writing  that  he  accepts  the  price  fixed,  and  agrees 
in  writing  to  furnish  such  book  during  a  period  of  five  years 
at  that  price,  such  written  acceptance  and  agreement  shall 
entitle  the  publisher  to  offer  the  book  so  filed  for  sale  to  such 
boards  of  education." 

The  effect  of  this  language  is  that  for  five  years  following  the 
time  of  listing  there  is  contractual  relation  existing  between  the 
publisher  and  the  state  text  book  commission  acting  for  the  boards 
of  education,  as  set  forth  in  opinion  No.  1068,  the  syllabus  of  which 
appears  above. 

During  such  period  of  five  years  the  publisher  is  bound  to 
offer  his  book  so  filed  for  sale  to  any  and  all  boards  of  education  in 
the  state,  but  he  is  in  no  wise  bound  by  his  agreement  in  writing  to 
offer  such  books  for  sale  to  boards-of  education  after  the  five  year 
reriod  has  expired;  the  contemplation  of  the  state  text  book  law 
appears  to  be  that  if  the  publisher  desires  to  have  his  text  book 
used  in  the  schools  of  the  state  through  adoption  by  boards  of 
education,  he  should  file  such  text -book  in  the  office  of  the  Super- 
intendent of  Public  Instruction  at  the  expiration  of  the  five  year 
period  mentioned  in  Section  7710  G.  C,  or  make  a  new  agreement 
in  writing  for  the  five  years  following  such  refiling  or  relisting. 
If  his  text  book  has  not  been  relisted  or  refiled  at  the  end  of  this 
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five  year  period,  starting  with  the  time  of  its  first  filing  and  listing^ 
the  contractual  relations  set  forth  in  Section  9710  G.  C.  between 
the  publisher  and  the  state  text  book  commission  no  longer  obtain 
and  the  stability  as  to  prices  charged  for  text  books  would  dis- 
appear for  the  reason  that  the  publisher  "agrees  in  writing  to  fur- 
nish such  book  during  the  period  of  five  years  at  that  price,"  and 
when  this  five  years  is  up,  the  contractual  relations  in  existence 
are  discharged,  unless  a  new  agreement  is  submitted  by  the  pub- 
lisher and  accepted  by  the  state  text  book  commission  on  behalf 
of  the  boards  of  education  of  the  state. 

In  reply  to  your  specific  question  you  are  therefore  advised 
that  boards  of  education  are  limited  in  their  selection  of  books  to 
be  used  in  the  public  schools  to  the  text  books  filed  with  the  state 
text  book  commission,  and  the  board  of  education  may  not  adopt 
for  use  text  books  which  are  first  filed  in  1915  at  a  certain  price 
but  were  not  relisted  in  1920  by  the  publisher  at  the  end  of  the 
five  year  period  mentioned  in  Section  7710  G.  C.,  since  such  period 
ends  with  the  expiration  of  the  five  years,  starting  with  the  date 
of  acceptance  by  the  publisher  of  the  price  fixed  by  the  text  book 
commission. 


•      • 
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NEW  CORPORATIONS 

The  Leighton  Contr.  Co.,  Cleveland, 
$100,000.  T.  W.  Boutall,  H.  C.  Popf, 
John  Connell,  F.  C.  Gardner,  E.  J. 
Duerr. 

The  Ray  Battery  Sales  Co.,  Cleve- 
land, $10,000.  J.  R.  Paton,  A.  H. 
Miller,  Edw.  W.  Hoffman,  George  T. 
Bauder,  D.  H.  Pierce. 

The  E.  W.  Simon  Co.,  Cleveland, 
$25,000.  C.  D.  Simon,  Wm.  K.  Garg- 
ner,  Geo.  Eichelberger,  B.  F.  Rams- 
dell,  E.  M.  Barnard. 

The    Luckey    Co.,   Cincinnati,    $15,- 

000.  J.  B.  Luckey,  J.  F.  Luckey,  J. 
W.  Luckey,  Wm.  Hennecke,  F.  W. 
Hohmann. 

The  H.  B.  Garraci  Co.,  Wellston, 
$20,000.  H.  B.  Carraci,  Francis  G. 
Carraci,  Harriett  F.  Carraci,  Kathryn 
C.  Powell. 

The  Cuyahoga  County  Holding  Co., 
Cleveland,  $10,000.  P.  M.  Platten,  E. 
E.  Jenkins,  H.  Spoerke,  Allen  Parker, 
Lee   Parker. 

The  Napoleon  Elks  Home  Co.,  Na- 
poleon, $60,000.  Theo.  Daman,  Wal- 
ter M.  Fox,  F.  W.  Reiter,  A.  S.  Thie- 
sen,  J.   M.  Rieger. 

The  Moyer  Oldsmobile  Co.,  Colum- 
bus, $600.00.  M.  Riehl,  H.  Daugh- 
erty,  A.  W.  Purdy,  F.  Goldberg,  N. 
E.  Wombold. 

The  National  Laboratories  Co.,  To- 
ledo, $5,000.  Wm.  F.  Miller,  W.  W. 
Campbell,  H.  E.  Fauts,  B.  O'Brien, 
John  H.  Maloney. 

The  Inter- American  Finance  & 
Mortgage  Co.,  Toledo,  $10,000.  Thos. 
Davies,  U.  G.  Denman,  John  E.  Par- 
sons, William  H.  Moor,  Wm.  M.  Rich- 
ards. 

The  Boynton-Brett  Co.,  Cleveland, 
$500.00.    J.  M.  Costello,  D.  M.  Arnet, 

1.  J.  Schryer,  R.  V.  Dutton,  S.  M. 
Ebner. 

The  Duntley  Products  Co.,  Cleve- 
land, $500.00.  Alonzo  M.  Snyder,  E. 
O.  Young,  N.  I.  Young,  L.  B.  Zweig, 
Robert  E.  Roehm. 

The  Butler  Road  Oil  &  Gas  Co., 
Clarksfield,   $30,000.     Thos.   J.   Hart- 


ley,   Geo.    McDonald,    Robert    Stiles, 
Dave  Fritz,  Thos.  Cummings,  Jr. 

The  Great  Northern  Oil  &  Gas  Co., 
Canton,  $25,000.     B.   R.  Brockett,   A. 

E.  Chapman,  Geo.   F.   Menegay,  Jos. 
Cutler,  H.  J.  Marlowe,  Joseph  Drake. 

The  Huber  Realty  Co.,  Cleveland, 
$10,000.  Jos.  A.  Huber,  Celesta  E. 
Huber,  M.  R.  Beavis,  Cecelia  Horn- 
beck  Beavis,  Douglas  W.  Caulkins. 

The  Mortgage  Discount  Co.,  Akron, 
$1,000.  Edwin  S.  Renner,  Hyman 
Gruberl  Edwin  L.  Mantley,  Myron  W. 
Jacobs,  Henry  F.  Ludeman. 

The  Orchard  Park  Allotment  Co., 
Willoughby,  $30,000.  ha  M.  Crowth- 
er,  Jessie  B.  Crowther,  Sydney  C. 
Rhodes,  John  D.  Nelson,  Frances  R. 
Nelson. 

The  Maurice  E.  Wilson  Specialty 
Co.,  Perry,  $5,000.  Maurice  E.  Wil- 
son, Nina  J.  Wilson,  M.  M.  Gibbons, 
Armin  Berkowitz,  C.  W.  Dille. 

The  Whittlesey  Steam  Motors  Co., 
Cleveland,  $10,000.  H.  A.  Spring,  Jay 
P.  Taggart,  John  E.  Whittlesey,  J.  W. 
Simmons,  Fred  Kissack. 

The  B.  &  P.  Co.,  Cleveland,  $50,000. 
W.  A.  Calhoon,  O.  W.  Jaeger,  H.  C. 
Putnam,    Ida    H.    Jaeger,    George    B. 

Riley. 

The  Huffman  Co.,  Dayton,  $150,000. 
Frank  T.  Huffman,  Jr.,  Frank  T.  Huff- 
man, John  M.  Huffman,  Earl  H.  Tur- 
ner, Frederick  B.  Patterson. 

The  J.  L.  Schiller  Co.,  Toledo,  $65,- 
000.  John  L.  Schiller,  George  E.  An- 
thony, Geo.  J.  Huebenbecker,  Max 
Spanner,  Geo.  P.  Kirby,  Jr.* 

The  Hillside  Garage  &  Sales  Co., 
Warren,  $25,000.  L.  E.  Moofe,  Ned 
Higley,  Fred  L.  Geiger,  W.  B.  Har- 
old, H.  L.  Barber. 

The  James  Younkman  Co.,  Fremont, 
$100,000.  James  Younkman,  Herbert 
Warner.  Charlotte,  R.  Younkman, 
Jessie  Warner,  Charles  Grubbs. 

The  Gore-Goldberg  Realty  Co., 
Cleveland,  $10,000.  M.  Heloer,  H.  H. 
Goldberg,  David  Gore,  D..  W.  Curtis, 

F.  H.  Conger. 
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The  Bucyrus  Telephone  Co.,  Bucy- 
rus,  $350,000.  Benjamin  Shearer,  W. 
H.  Miller,  E.  B.  Ruhl,  Jacob  Colter. 

The  A.  E.  Klein  Co.,  Cleveland,  $10,- 

000.  A.  E.  Klein,  A.  L.  Carson,  A.  G. 
Levine,  A.  Joseph,  M.  H.  Isaacson. 

The  Cleveland  Rope  &  Cord  Co., 
Cleveland,  $3,000.  C.  Wiedel,  I.  E. 
Guentzler,  L.  Ritzrow,  C.  L.  Brugge- 
byer,  I.  Brick. 

The  Mutual  Construction  Co.,  Ak- 
ron, $10,000.  Ives  D.  Jacquier,  Wal- 
ter D.  Evans,  John  J.  McGinnis,  Geo. 
W.  Wilhelm,  P.  G.  Burford. 

The  Favorite  Oil  &  Gas  Co.,  Lima, 
$100,000.  Herbert  Kellv,  O.  A.  Stuhl- 
dreher  ,John  F.  Faust,  H.  F.  Kelly, 
Charles  Kelly. 

The  Burdick  Restaurants  Co., 
Youngstown,  $15,000.  Fred  E.  Bur- 
dick, Vioala  Burdick,  Aaron  D.  Wayne, 
Benjamin  F-  Roth,  David  Shermer. 

The  University  Electric  Co.,  Cleve- 
land, $10,000.  H.  S.  Wahle,  T.  D. 
Brown.  C.  Berg,  Paul  E.  Jelley,  Henry 
E.  Wollever. 

The  Toledo  Auto  Owners'  Associa- 
tion, not  for  profit. 

The  Thatcher  Building  Co.,  Colum- 
bus, $350,000.  A.  J.  Thatcher,  N.  A. 
Thatcher,  Charles  Belcher,  A.  F.  Cre- 
ner,  Thompson  fl.  Knight. 

The  Kerr-Kidd  Co.,  New  Matamoras 
$20000.  Vaughn  M.  Kerr,  Wm.  C. 
Kidd,  E.  G.  Prim,  M.  W.  Kerr,  A.  W. 
Kidd,  E.  R.  Pry  or,  Arza  R.  Pryor. 

The  Volkwein-Mills  Co.,  Columbus, 
$5  000.  Georee  Volkwein,  Maurice  H. 
Mills,  F.  M.  Mills..  Glen  Clark,  W.  C. 
Bates. 

The  Twelfth  Street  Improvement 
Co.,  Cleveland,  $500.  Frank  G.  Moon- 
ey  ,Ira  J.  Warner,  Monroe  A.  Loeser, 

1.  L.  Nicholas,  H.  Stewig. 

The  Brewster  Lumber  &  Supply  Co., 
Brewster,  $50  000.  W.  E.  Shumaeher, 
John  B.  Mohler.  E.  E.  Schott,  Marie 
Kelly,  Marvin  M.  Smith. 

The  Molybdenum  Steel  Process  Co., 
Cleveland,  $50,000.  Angelo  Palermo, 
Thos  Catalano..  Dan  J.  Marx,  Eli  E. 
Doster,  L.  A.  Whitman. 

The  Stanford  Oil  Co.,  Cincinnati, 
$250,000.     Morris  Whitney  Herriman, 


Frank  E.  Bertuch,  John  A.  Brown,  H. 

C.  Bolsinger,  Geo.  Kuhn. 

The  Positive  Lock  Bolt  Co.,  Cleve- 
land, $250,000.  Henry  L.  Jolley,  H. 
L.  Parmenter,  I.  M.  Grolls,  Milton  'D. 
Neff,  Jerome  C.  Fisher. 

The  Ohio  Hays  Distributing  Co., 
Columbus,  $50,000.  Kathryan  D. 
Steeb,  Carl  E.  Steeb,  A.  C.  Davy, 
Stuart  R.  Bohn,  J.  H.  Munsell. 

The  Hamilton  Bank  Co.,  E.  Liberty, 
$25,000.  Fremont  C.  Hamilton,  Flor- 
ence E.  Hamilton,  Helen  E.  Herd, 
Clair  A.  Inskeep,  G.  H.  Inskeep,  Bere- 
nice, F.  Skidmore,  J?:o.  Inskeep. 

The  Rowell  Building  Co..  Cleveland, 
$5,000.  Wm.  Howell,  H.  Melvin  Rob- 
"rls,  L.  E.  Rice,  V.  M.  Rohman,  Paul 
R.  Brown. 

The  Andrews  Paint  &  Hdwe.  Co.. 
Cleveland,    $10,000.     A.    V.    Andrews, 

D.  H.   Hopkins.   O.    F.    Goudy,   A.    F. 
Hansen,  L.  M.  Johnston. 

The  Pioneer  Electrical  Supply  Co., 
Cleveland,  $10,000.  Morris  Berick, 
Jos.  Posner,  Abraham  Peskin,  H.  E. 
Hibbert,  L.  M.  Beattie. 

The  Herco  Realty  Co.,  Cleveland, 
$10,000.  J.  A.  Hearn,  Jos.  H.  Mellen, 
S.  M.  Berg,  F.  A.#Zimmerman,  A.  F. 
Counts. 

The  Globe  Mortgage  &  Investment 
Co.,  Cleveland,  $100,000.  Nachman 
Riokin,  Nathan  Lertzman,  Nathan 
Shaffer,  Dr.  E.  S.  Caplin,  Solomon 
Bloomfield. 

The  Geo  Loveys  Motor  Car  Co., 
Norwood,  $50,000.  Geo.  Loveys,  Wal- 
ter" J.  Heidecker,  Josephine  Weaver, 
Edna  Belle  Loveys,  John  Armacost. 

The  Rural  Electric  Service  Co., 
Shelby,  $10,000.  U.  Spangler,  G.  W. 
Marriott,  C.  L.  Laser,  T.  C.  Hahn,  R. 
M.  Mead. 

The  Denune  Lumber  &  Supply  Co., 
$15,000.  Orville  S.  Ward,  E.  E.  De- 
nune, A.  W.  Selby,  J.  B.  Denune,  Louis 
L.  Bale. 

The  Jeral  Co.,  Cleveland,  $5,000.  A. 
W.  Haiman,  Jerome  Wertheim,  D.  A. 
Levine,  E.  M  Chaloupka,  I.  F.   Werley. 

The  Blumenthal  Investment  Co., 
Cleveland,  $500.  A.  Blumenthal,  B. 
D.  Gordon,  A.  J.  Schanfarber,  E.  L. 
Mueller,  A.  M.  Nell. 
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The  Home  City  Beverage  Co., 
Springfield,  $75,000..  Michael  M.  Ber- 
ry, Mrs.  Jane  A.  Miller,  Eva  E.  Mc- 
Gannon,  Robert  C.  Loewenthal,  Fred- 
erick Stumpf . 

The  Home  Record  Publishing  Co., 
Cleveland,  $30,000.  D.  M.  Hover,  G. 
H.  Rickers,  Mrs.  G.  H.  Rickers,  W. 
B.   Meyers,  Clara  C.   Meyers. 

The  Western  Reserve  Service  Co., 
Cleveland,  $500.  J.  Chas.  Roses,  Ros- 
coe  M.  Ewing,  James  L.  Lind,  Chas  E. 
McKisson,  E.  L.  Heasley. 

The  Lamb  Glass  Co.,  Mt.  Vernon, 
$200,000.  W.  J.  Sperry,  R-  M.  Lamb, 
L.  A.  Culbertson,  Grant  R.  Smith,  R. 
R.  Hart. 

The  Yonker  Mfg.  Co.,  Toledo,  $50,- 
000.  C.  F.  Saunder,  F.  H.  Newton,  M. 
D.,  John  H.  Yonker,  Harry  H.  Crist, 
LeRoy  H.  Giller. 

The  Hudson  Mortgage  Co.,  Cincin- 
nati, $100,000.  L.  R.  Butler,  Fred  J. 
Robin,  Loretto  B.  Lackner,  Henry  F. 
Ryan,  Earl  Baker. 

The  Chas.  Zimmerman  Sons  Co., 
Columbus,  $100,000.  Chas  Zimmer- 
man, Walter  B.  Zimmerman,  Orr  S. 
Zimmerman,  R.  S.  Ellison,  Hugh  Ben- 
nett. 

The  Midwest  Electrical  Supply  Co., 
Cleveland,  $50,000.  Fredrick  L.  Hole, 
Carl  V.  Weygandt,  Henry  G.  Dial, 
Frank  Silbert,  Joseph  S.  Sanders. 

The  Park  Development  Co.,  Cleve- 
land, $50,000.  Fredrick  L.  Hole,  C. 
Weygandt,  Henry  G.  Dial,  Frank  Sil- 
bert, Joseph  S.  Sanders. 

The  Youngstown  Bonded  Mortgage 
Security  Co.,  Youngstown,  $50,000. 
John  A.  Dunn,  J.  A.  Cannon,  Wm.  W. 
Gillen,  A.  L.  Wapershall,  A.  J.  Lof- 
tus. 


Increases 

The  Hermitage  Club  Co.,  Cincinnati, 
$18,000  to  $36,000. 

The  Springfield  Collateral  Loan  Co., 
Springfield,  $87,600  to  $150,000. 

The  Paige-Ohio  Co.,  Cleveland, 
$250,000  to  $450,000. 

The  Levy-Blogg  Co.,  Springfield, 
$10,000  to  $75,000. 

The  Cities  Service  Oil  Co.,  Toledo, 
$1,000    to    $625,000. 

The  Printz-Biederman  Co.,  Cleve- 
land, $1,184,000  to  $1,684,000. 

The  Efficiency  Electric  Co.,  E.  Pal- 
estine, $43,500  to  $150,000. 

The  C.  E.  Cochran  Realty  Co.,  To- 
ledo, $15,000  to  $50,000. 

The  Montei  Ice  Cream  Co.,  Marion 
$30,000  to  $45,000. 

The  Justus  Plumbing  &  Heating 
Co.,  Massillon,  $10,000  to  $30,000. 

The  Pittsburgh  &  Ohio  Investment 
Co.,  Cleveland,  $100,000  to  $500,000. 

The  Ninety-Nine  Year  Lease  & 
Realty  Co.,  Cleveland,  150  shares  of  no 
par  value  to  1000  shares  of  no  par 
value. 


Decreases 

The  V.  &  D.  Electric  Co.,  Franklin, 
$50,000  to  $25,000. 

The  Springfield  Collateral  Loan  Co., 
Springfield,  $100,000  to  $87,600. 

The  Efficiency  Electric  Co.,  E.  Pal- 
estine, $50,00  Oto  $43,500. 


PUBLIC  UTILITIES  COMMISSION 


No.  2290 — In  the  Matter  of  the  Application  of  The  Dresden  Elec- 
tric Light  Company  for  Consent  and  Authority  to  Issue  Pre- 
ferred Stock.    Prayer  Granted. 


(Dated  July  8,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  ap- 
plication of  The  Dresden  Electric  Light  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
Ohio),  for  the  consent  and  authority  of  this  Commission  to  is- 
sue and  dispose  of  eight  per  cent,  preferred  capital  stock  of 
the  par  value  of  $5,000.00,  the  proceeds  arising  from  the  sale 
thereof  to  be  applied  toward  the  payment  of  the  cost  of  certain 
additions,  extensions  and  improvements  to  applicant's  plant  and 
facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon : 

That  the  applicant  now  has  in  contemplation  or  under  con- 
tract, certain  additions,  extensions  and  improvements  to  its 
plant  and  facilities,  the  cost  of  which  has  been  estimated  at 
the  sum  of  $7,400.00,  and 

That  the  issue  of  applicant's  said  preferred  capital  stock 
is  reasonably  required  and  the  money  to  be  procured  thereby 
necessary  for  the  aforesaid  construction,  completion,  exten- 
sion and  improvement  of  applicant's  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and 
disposition  of  applicant's  said  preferred  capital  stock  should  be 
granted.    It  is  therefore, 

Ordered,  That  said  The  Dresden  Electric  Light  Company  be, 
and  hereby  it  is  authorized  to  issue  its  eight  per  cent,  preferred 
capital  stock  of  the  par  value  of  five  thousand  dollars  ($5,000.00) , 
and  that  said  preferred  capital  stock  be  sold  for  the  highest  price 
obtainable  but  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  pre- 
ferred capital  stock  be  devoted  to  and  used  for  the  following  pur- 
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pose,  and  no  other,  to  wit:  Applied  toward  the  payment  of  the 
cost,  estimated  at  the  sum  of  $7,400.00,  of  the  additions,  exten- 
sions and  improvements  to  applicant's  plant  and  facilities  now 
under  contract  or  in  contemplation,  a  more  complete  description 
of  which  is  in  the  record  herein.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  preferred  capital  stock 
and,  in  reasonable  detail,  the  expenditure  of  the  proceeds  thereof 
pursuant  to  the  terms  and  conditions  of  this  order. 


No.  2321 — In  the  Matter  of  the  Application  of  The  Powell  Electric 
Light  and  Power  Company  to  Issue  $10,000.00  Common  Stock. 
Prayer  Granted. 


(Dated  July  8,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  ap- 
plication of  The  Powell  Electric  Light  and  Power  Company,  (a 
corporation  duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Ohio),  asking  the  consent  and  authority 
of  this  Commission  to  issue  and  dispose  of  its  common  capital 
stock  of  the  par  value  of  $10,000.00,  the  proceeds  to  be  used 
to  construct  a  transmission  line  to  the  village  of  Powell,  Ohio,  a 
distribution  system  in  said  village  and  lines  connecting  certain 
rural  consumers,  and  to  provide  a  working  capital. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

(1)  That  the  applicant  has  in  contemplation  the  construc- 
tion of  an  electrical  distribution  system  in  and  about  the  vil- 
lage of  Powell,  Ohio,  connected,  by  transmission  line,  with  a 
source  of  energy,  the  cost  of  which  has  been  estimated  at  the 
sum  of  $8,000.00; 

(2)  That  the  prosecution  of  applicant's  proposed  business 
of  an  electric  light  company  will  require  a  working  capital  of 
approximately  $1,000.00 ; 

(3)  That,  under  the  conditions  now  obtaining  in  the  finan- 
cial markets  and  surrounding  the  sale  of  securities,  a  reason- 
able price  to  be  obtained  from  the  sale  of  the  common  capital 
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stock  of  the  applicant  will  be  ninety  percentum  of  the  par 
value  thereof,  and 

(4)  That  the  issue  of  applicant's  common  capital  stock  of 
the  par  value  of  $10,000.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  construction, 
completion,  extension  and  improvement  of  applicant's  facili- 
ties and  the  maintenance  and  improvement  of  its  service  as 
aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  common  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Powell  Electric  Light  and  Power  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  ten  thousand  dollars  ($10,000.00)  and 
that  said  capital  stock  be  soljd  for  the  highest  price  obtainable  but 
not  less  than  ninety  (90)  percentum  of  the  par  value  thereof.  It 
is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  capital 
stock  for  less  than  the  par  value  thereof  be  extinguished  pursuant 
to  the  rules  and  regulations  of  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to  wit: 

The  construction  of  a  transmission  line  to  and  dis- 
tribution system  in  the  village  of  Powell,  Ohio $8,000.00 

The  construction  of  service  lines  to  rural  consumers..  2,000.00 
Working  capital   1,000.00 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this 
Commission  of  the  issue  and  disposition  of  said  capital  stock  and, 
in  reasonable  detail,  the  expenditure  of  the  proceeds  thereof  pur- 
suant to- the  terms  and  conditions  of  this  order. 

j* 

No.  2317 — In  the  Matter  of  the  Application  of  The  Dresden  Electric 
light  Company  for  Consent  and  Authority  to  Issue  Common 
Capital  Stock.    Prayer  Granted. 


(Dated  July  8,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  upon  the  ap- 
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plication  of  The  Dresden  Electric  Light  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
Ohio),  for  the  consent  and  authority  of  this  Commission  to  is- 
sue and  dispose  of  common  capital  stock  of  the  par  value  of 
$2,500.00,  the  proceeds  arising  from  the  sale  thereof  to  be  ap- 
plied toward  the  payment  of  the  cost  of  certain  additions,  ex- 
tensions and  improvements  to  applicant's  plant  and  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

That  the  applicant  now  has  in  contemplation  or  under  con- 
tract, certain  additions,  extensions  and  improvements  to  its 
plant  and  facilities,  the  cost  of  which  has  been  estimated  at 
the  sum  of  $7,400.00  and  toward  the  payment,  of  which  cost 
it  will  have  available  the  proceeds  arising  from  the  sale  of 
$5,000.00,  par  value,  of  its  preferred  capital  stock,  the  issue 
and  disposition  of  which  was  duly  consented  to  and  authorized 
by  the  order,  this  day  made  and  entered  in  proceeding  No. 
2290,  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $2,400.00  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  payment  of  the  bal- 
ance of  the  cost  of  said  additions,  extensions  and  improve- 
ments to  it  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  said  common  capital  stock  of  the  par  value 
of  $2,400.00  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Dresden  Electric  Light  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  two  thousand,  four  hundred  dollars  ($2,400.00), 
and  that  said  common  capital  stock  be  sold  for  the  highest  price 
obtainable  but  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
common  capital  stock  be  developed  to  and  used  for  the  following 
purpose,  and  no  other,  to  wit:  The  payment  of  the  balance  of 
the  cost,  estimated  at  the  sum  of  $7,400.00,  of  the  additions, 
extensions  and  improvements  to  applicant's  plant  and  facilities 
now  under  contract  or  in  contemplation,  a  more  complete  descrip- 
tion of  which  is  in  the  record  herein,  after  the  application  thereto 
of  the  proceeds  of  the  sale  of  applicant's  preferred  capital  stock 
of  the  par  value  of  $5,000.00,  the  issue  and  disposition  of  which 
was  duly  consented  to  and  authorized  by  the  order,  this  day  made 
and  entered  in  proceeding  No.  2290.    It  is  further 
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Ordered,  That  the  applicant  make  verified  report  to  this 
Commission  of  the  issue  and  disposition  of  said  common  capital 
stock  and,  in  reasonable  detail,  the  expenditure  of  the  proceeds 
thereof  pursuant  ta  the  terms  and  conditions  of  this  order.  It  is 
further 

Ordered,  That  said  application,  insofar  as  it  asks  consent 
and  authority  for  the  issue  and  disposition  of  additional  common 
capital  stock  of  the  par  value  of  one  hundred  dollars,  be  and  hereby 
the  same  is  denied. 


No.  2318— In  the  Matter  of  the  Application  of  The  Wheeling  and 
Lake  Erie  Railway  Company  for  Authority  to  Participate  in 
National  Railway  Service  Corporation's  Equipment  Trust, 
Series  "A/'  Lease  Basis,  by  the  Lease  and  Ultimate  Acquisition 
of  Freight  Cars;  to  Issue  its  Rent  Notes  in  Respect  Thereto;  to 
Endorse  and  or  Guarantee  Certain  Notes  of  Said  National  Rail- 
way Service  Corporation;  to  Pledge  With  the  Secretary  of  the 
Treasury  Certain  Securities;  to  Grant  to  Said  Secretary  of  the 
Treasury  a  Second  Lien  on  Certain  Other  Securities  and  to  Grant 
to  Bankers  Trust  Company,  Trustee  Under  Said  Trust,  Second 
and  Third  Liens  Upon  Certain  Securities. — Prayer  Granted. 


(Dated  July  5,  1921.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this 
matter  came  on  to  be  heard  and  was  heard  upon  the  application 
of  The  Wheeling  and  Lake  Erie  Railway  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  for  the  consent  and  authority  of  this  Commission 
to  participate  in  National  Railway  Service  Corporation's  Equip- 
ment Trust,  Series  "A,"  Lease  Basis,  providing  for  the  lease  and 
ultimate  acquisition,  by  the  applicant,  of  two  thousand  fifty-ton 
steel  gondola  cars  and  one  thousand  forty-ton  steel  underframe 
box  cars,  of  the  total  approximate  cost  of  $6,260,000.00;  to  issue 
its  rent  notes  in  an  aggregate  amount  not  exceeding  $13,629,000.00 
— an  amount  sufficient  to  pay  the  principal  and  interest  upon  the 
prior  lien  and  deferred  lien  certificates  (with  premiums  upon  the 
prior  lien  certificates)  to  be  issued  by  the  trustees  in  respect  to 
said  equipment — for  the  rental  of  said  cars;  to  endorse  and/  or 
guarantee  the  note,  or  notes,  given  by  said  Service  Corporation  to 
the  secretary  of  the  treasury  of  the  United  States  to  evidence  the 
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loan  granted  to  the  Service  Corporation  in  respect  of  said  equip- 
ment to  be  leased  to,  and  ultimately  acquired  by,  the  applicant 
herein,  which  loan  will  be  not  less  than  forty  per  cent,  of  the 
cost  of  said  equipment ;  to  pledge  with  the  secretary  of  the  treasury 
of  the  United  States,  as  security  for  the  performance  of  its  obliga- 
tions of  endorsement  and/  or  guaranty  of  said  notes  of  the  Service 
Corporation  and  for  the  repayment  of  the  loan  evidenced  thereby, 
its  refunding  mortgage,  Series  "B,"  five  per  cent,  bonds  of  the 
principal  sum  of  $779,000.00,  being  all  of  such  bonds  authorized 
to  be  issued  by  the  order  this  day  made  and  entered  in  proceeding 
No.  2305  and  $177,000.00,  principal  sum,  of  the  bonds  heretofore 
authorized  to  be  issued  and  disposed  of  by  the  order,  duly  made 
and  entered  in  proceeding  No.  1629,  and,  in  further  security  for 
the  performance  of  said  obligations,  a  second  lien  upon  $5,392,- 
000.00,  principal  sum,  of  applicant's  refunding  mortgage,  five  per 
cent.  Series  "B"  bonds  and  $1,450,000.00,  principal  sum,  of  its 
refunding  mortgage,  six  per  cent.  Series  "C"  bonds,  pledged  and 
to  be  pledged  with  said  secretary  of  the  treasury  of  the  United 
States  as  collateral  security  for  certain  other  loans  to  the  appli- 
cant, and,  as  security  for  the  performance  of  the  applicant  of  its 
obligations  under  said  equipment  trust,  to  grant  to  the  Bankers 
Trust  Company,  trustees  thereunder,  second  and  third  liens,  re- 
spectively, upon  said  bonds  now  and  hereafter  pledged  and  to  be 
pledged  with  the  secretary  of  the  treasury  of  the  United  States. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  making  and  entering  into 
of  said  equipment  trust,  the  issuing  of  said  rent  notes,  the  endorse- 
ment and/  or  guaranty  of  said  obligations  of  said  Service  Corpora- 
tion, and  the  giving  of  said  security  to  the  secretary  of  the  treas- 
ury of  the  United  States  and  the  said  Bankers  Trust  Company, 
as  trustees,  for  the  performance  of  applicant's  said  respective  ob- 
ligations thereto,  are  reasonably  required  and  necessary  for  the 
extension  and  improvement  of  applicant's  facilities  and  the  main- 
tenance and  improvement  of  its  service,  and  is  satisfied  that  con- 
sent and  authority  therefor  should  be  granted.    It  is  therefore, 

Ordered,  That  said  The  Wheeling  and  Lake  Erie  Railway  Com- 
pany be,  and  hereby  it  is  authorized  to : 

(1)  Make  and  enter  into  the  agreement,  by  and  with  the 
National  Railway  Service  Corporation  and  the  Bankers  Trust 
Company,  as  trustee,  denominated  Equipment  Trust, '  Series 
"A,"  Lease  Basis,  providing  for  the  lease  and  ultimate  acquisi- 
tion by  the  applicant  of  2,000  fifty-ton  steel  gondola  cars,  to 
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cost  approximately  $2,650.00  each,  *  *  *  $5,200,000,00  and 
1,000  forty-ton  steel  underframe  box  cars,  to  cost  approxi- 
mately $2,980.00  each,  $2,930,000.00 ; 

(2)  Issue  the  evidences  of  indebtedness  prescribed  in  said 
agreement,  denominated  "Rent  Notes/'  in  an  aggregate  prin- 
cipal amount  not  exceeding  thirteen  million,  six  hundred  and 
twenty-nine  thousand  dollars  ($13,629,000.00) — being  an 
amount  sufficient  to  pay  the  principal  and  interest  upon  the 
prior  lien  and  deferred  lien  certificates  (with  premiums  upon 
the  prior  lien  certificates)  to  be  issued  by  the  trustee  in  re- 
spect to  said  equipment — for  the  rental  of  said  cars ; 

(3)  Endorse  and/  or  guarantee  the  note,  or  notes,  to  be 
given  by  said  service  corporation  to  the  secretary  of  the 
treasury  of  the  United  States  to  evidence  the  loan  granted  to 
the  Service  Corporation  in  respect  of  said  equipment  to  be 
leased  to,  and  ultimately  acquired  by  the  applicant  herein, 
which  loan  will  be  not  less  than  forty  (40)  per  cent,  of  the 
cost  of  said  equipment; 

(4)  As  security  for  the  performance  of  its  obligations  of 
endorsement  and/  or  guaranty  of  said  notes  of  the  said  Ser- 
vice Corporation  to  the  secretary  of  the  treasury  of  the  United 
States — 

(a)  Pledge  with  said  secretary  of  the  treasury,  its  re- 
funding mortgage,  Series  "B,"  five  per  cent,  bonds  of  the 
principal  sum  of  $779,000.00,  being  the  $602,000.00,  principal 
sum,  of  said  bonds  authorized  to  be  issued  by  the  order,  this 
day  made  and  entered,  in  proceeding  No.  2305  and  $177,000.00, 
principal  sum,  of  such  bonds,  authorized  but,  as  yet,  not  is- 
sued under  authority  of  the  order  heretofore  made  and  entered 
in  proceeding  No.  1829,  and 

(b)  Grant  to  said  secretary  of  the  treasury,  a  second 
lien  upon:  $5,392,000.00,  principal  sum,  of  its  refunding  mort- 
gage, Series  "B,"  five  per  cent,  bonds ;  $1,460,000.00,  principal 
sum,  of  its  refunding  mortgage,  Series  "C,"  six  per  cent, 
bonds,  now,  or  hereafter  to  be,  pledged  with  said  secretary 
of  the  treasury,  and  any  additional  securities  which  may  be 
pledged  with  said  secretary  of  the  treasury  as  further  secur- 
ity, for  the  payment,  by  the  applicant,  or  indebtedness  to  the 
federal  government,  and 

(5)  As  security  for  the  performance,  by  the  applicant,  of 
its  obligations  under  said  equipment  trust,  to  grant  to  the 
said  Bankers  Trust  Company,  a  trustee,  second  and  third 
liens,  respectively,  upon  the  aforesaid  securities  now  pledged, 
and/  or  hereafter  to  be  pledged  with  the  said  secretary  of  the 
treasury  of  the  United  States  as  collateral  security  in  connec- 
tion with  the  said  lease  and  ultimate  sale  of  said  equipment 
to  the  applicant. 

It  is  further 

Ordered,  That  the  applicant    make    verified    report    to    this 
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Commission  of  the  exercise  of  the  authority  herein  granted.    It  is 
further 

Ordered,  That  the  orders  of  this  Commission  consenting  to 
and  authorizing  the  issue  and  disposition  of  said  bonds  of  the 
applicant  now  pledged  with,  •  or  hereafter  to  be  pledged  to  the 
said  secretary  of  the  treasury  of  the  United  States,  be,  and 
they,  each  and  severally,  hereby  are  modified  and  supplemented  to 
conform  hereto. 

No.  2306 — In  the  Matter  of  the  Application  of  The  Wheeling  and 
Lake  Erie  Railway  Company  for  an  Order  Authorizing  the  Issue 
of  Said  Company's?  Refunding  Mortgage  Bonds,  Series  "B,"  and 
for  the  Pledge  of  the  Same.    Prayer  Granted. 


(Dated  July  5,  1921.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this 
matter  came  on  to  be  heard  and  was  heard  upon  the  application 
of  The  Wheeling  and  Lake  Erie  Railway  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Ohio),  for  the  consent  and  authority  of  this  Com- 
mission to  issue  refunding  mortgages,  Series  "B,"  five  per  cent, 
bonds  of  the  principal  sum  of  $802,000.00  for  and  on  account  of 
uncapitalized,  capital  expenditures  from  its  treasury  within  the 
period  September  first,  1920,  to  April  first,  1921,  inclusive,  and, 
pending  the  sale  thereof,  to  pledge  said  bonds  as  partial  collateral 
security  for  the  performance  of  the  obligations  of  the  applicant 
as  lessee  under  a  carrier  contract,  the  making  and  entering  into 
of  which  was  duly  consented  to  and  authorized  by  the  order  of 
this  Commission,  this  day  made  and  entered  in  proceeding  No. 
2316. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  pleadings  and  exhibits 
filed  herein  and  the  testimony  offered  at  said  hearing: 

(1)  That,  within  the  period  September  first,  1920  to  April 
first,  1921,  both  inclusive,  the  applicant  actually  expended 
from  its  treasury  for  the  acquisition  of  property  and  the  pay- 
ment and  discharge  of  lawful  capital  obligations,  the  sum  of 
$602,000.00,  none  of  which  was  obtained*  or  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness, 
and 

(2)  That  the  issue  and  disposition  of  applicant's  refund- 
ing mortgage,  Series  "B,"  bonds  of  the  principal  sum  of  $602,- 
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000.00  is  reasonably  required  and  the  money  to  be  procured 
thereby  necessary  for  the  reimbursement  of  applicant's  treas- 
ury for  the  aforesaid  uncapitalized,  capital  expenditures  there- 
from, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and 
disposition  of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Wheeling  and  Lake  Erie  Railway  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  refunding  mort- 
gage, Series  "B,"  five  per  cent,  bonds  of  the  principal  sum  of  six 
hundred  and  two  thousand  dollars  ($602,000.00).    It  is  further 

Ordered,  That  pending  the  further  order  of  this  Commission 
prescribing  a  minimum  sale  price  for  said  bonds,  the  same  may 
be  pledged  as  partial  collateral  security  for  the  performance  of 
the  obligations  of  the  applicant  as  lessee  under  a  carrier  contract, 
the  making  and  entering  into  of  which  was  duly  consented  to 
and  authorized  by  the  order  of  this  Commission,  this  day  made 
and  entered  in  proceeding  No.  2318.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this 
Commission  of  the  issue  and  disposition  of  said  bonds  and  of 
the  pertinent  facts  relating  to  the  pledge  thereof.    It  is  further 

Ordered,  That  jurisdiction  of  this  matter  be,  and  hereby  the 
same  is  retained  for  the  purpose  of  hereafter  prescribing  a  sale 
price  for  said  bonds  and  the  purposes  for  which  the  proceeds  aris- 
ing from  a  sale  thereof  shall  be  expended.    It  is  further 

Ordered,  That  if,  upon  the  further  investigation  of  this  mat- 
ter by  this  Commission  any  of  the  aforesaid  expenditures  within 
the  period  September  first,  1920,  and  April  first,  1921,  are  found 
to  have  been  improperly  charged  to  capital  account,  an  equal 
amount  of  actual  capital  expenditures  shall  be  substituted  there- 
for in  the  distribution  of  the  proceeds  of  said  bonds. 


ATTORNEY  GENERAL 


Where  a  Testator  Directs  That  His  Executor  Shall  Pay  all  In- 
heritance Taxes  Assessed  Against  the  Succession^  of  His  Estate 
Out  of  the  Residuary  Assets  as  a  General  Debt  or  Claim,  no 
Deduction  Should  be  Made  in  Appraising  the  Residuary  Estate 
for  the  Amount  of  Taxes  on  Specific  Devises  and  Legacies  so 
Directed  to  be  Paid;  and  no  Addition  Should  be  Made  to  the 
Value  of  the  Specific  Devises  and  Legacies  on  Account  of  the 
Provision  That  the  Tax  Shall  be  so  Paid. 


No.  2203— (Opinion  Dated  June  29,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  The  Commission  has  requested  the  opinion  of  this 

department  upon  the  following  question: 

"Richard  Roe  in  his  will  directs  that  his  executor  shall 
pay  all  inheritance  taxes  assessed  against  the  successions  of 
his  estate  out  of  the  residuary  assets  as  a  general  debt  or 
claim.  The  will  further  contains  a  bequest  to  X,  who  is  not 
related  to  the  testator,  of  a  quantity  of  jewelry  having  a  value 
of  $5,000.00.  The  tax  on  this  is  $350.00.  By  the  direction 
in  the  will  X  gets  the  benefit  not  only  of  the  bequest  of  the 
jewelry  but  also  of  the  further  payment  of  the  amount  stated. 
On  the  determination  of  tax,  should  the  court  make  the  as- 
sessment on  the  value  of  the  jewelry  alone,  or  should  he  also 
include  the  sum  of  $350.00  as  a  sucession  of  which  X  gets  the 
benefit?" 

In  order  to  state  the  problems  involved  in  the  Commission's 
question  fully,  let  it  be  assumed  that  the  residuary  estate  amounts 
in  value  to  $10,000.00,  without  any  deduction  for  any  taxes.  A 
full  statement  of  the  question  then  is  as  to  whether  $350.00  should 
be  deducted  from  the  value  of  the  succession  of  the  residuary 
legatee,  making  that  value  $9,650.00,  and  added  to  the  value  of 
the  specific  legacy  of  jewelry,  making  its  value  $5,350.00 ;  or  should 
the  specific  legacy  be  valued  at  $5,000.00  and  the  residuary  legacy 
at  $10,000.00? 

These  seem  to  be  the  legal  possibilities.  Manifestly,  the  sum 
of  $350.00  should  not  be  deducted  both  from  the  residuary  legacy 
and  the  specific  legacy;  no  one  would  so  claim.  Nor  is  it  proper 
to  deduct  the  $350.00  from  the  residuary  legacy  without  adding 

370 
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it  to  the  value  of  the  specific  legacy,  for  this  would  result  in  im- 
posing a  tax  on  the  basis  of  a  value  less  than  that  which  actually 
passed  by  the  will.  Nor  should  the  sum  be  added  to  the  value  of 
the  specific  bequest  without  being  deducted  from  the  value  of  the 
residuary  bequest,  for  this  would  result  in  a  tax  on  aggregate 
values  in  excess  of  the  actual  value  of  the  assets  of  the  estate  as 
a  whole.  It  is  believed,  therefore,  that,  as  intimated,  the  choice 
lies  between  the  two  positions  first  above  outlined. 

The  decisions  of  New  York  raise  doubt  as  to  the  question 
which  the  Commission  submits. 

In  Matter  of  Gihon,  169  N.  Y.,  443,  Cullen,  J.,  speaking  of  the 
effect  of  such  a  testamentary  provision,  uttered  the  following  dic- 
tum: 

"In  reality,  the  tax  is  still  pa^d  out  of  the  legacy,  the 
effect  of  the  direction  of  the  testator  being  merely  to  increase 
the  legacy  by  the  amount  of  the  tax,' 


» 


and  cited  Matter  of  Swift,  137  N.  Y.,  77.  That  this  was  dictum, 
however,  sufficiently  appears  from  the  statement  that  the  learned 
judge  was  at  the  time  discussing  the  question  of  the  deduction 
of  the  amount  of  the  federal  inheritance  tax  imposed  under  the 
War  Revenue  Act  of  June  13,  1898,  and  was  therefore  merely 
arguing  to  a  conclusion  respecting  an  entirely  separate  and  dis- 
tinct question. 

In  Matter  of  Swift,  referred  to  by  Judge  Cullen,  the  appraiser 
had  deducted  the  amount  of  tax  to  be  assessed  on  specific  legacies 
from  the  value  of  the  residuary  estate,  when  the  will  directed  that 
the  payment  of  the  tax  upon  the  legacies  be  an  expense  of  ad- 
ministration. The  court,  per  Judge  Gray,  sustained  the  lower 
court  in  overruling  the  appraiser,  and  held  "that  there  should  be 
no  deduction  from  the  value  of  the  residuary  estate  of  the  amount 
of  the  tax  to  be  assessed  *  *  *  upon  prior  legacies  *  *  *." 
Moreover,  Judge  Gray  employed  the  following  language: 

"The  legacies  taxable  should  be  reported,  irrespective  of 
the  provision  of  the  will,  and  *  *  *  a  mode  of  payment  of  the 
succession  tax  prescribed  by  will  is  something  with  which  the 
statute  is  not  concerned.  *  *  *  That  which  is  to  be  reported 
*  *  *  for  the  purpose  of  the  tax  is  the  value  of  the  interest 
passing  to  the  legatee  under  the  will,  without  any  deduction 
for  any  purpose,  or  under  any  testamentary  direction." 

As  a  mere  matter  of  authority  it  will  be  at  once  seen  that 
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in  so  far  as  the  two  cases  which  have  been  discussed  are  incon- 
sistent, the  earlier  one  (Matter  of  Swift)  is,  after  all,  controlling, 
as  it  was  a  square  decision  upon  the  point,  whereas  the  other  was 
a  mere  dictum  and  was  itself  based  upon  what  seems  to  have  been 
a  misconception  of  holding  in  the  earlier  case. 

Manifestly,  for  reasons  already  stated,  a  decision  that  the 
amount  of  tax  which  is  made  a  charge  upon  the  residuary  estate 
is  not  to  be  deducted  from  the  value  of  that  estate  is  equivalent 
to  a  holding  that  such  amount  is  not  to  be  added  to  the  value  of 
the  specific  legacy  on  account  of  which  the  tax  is  assessed. 

Turning  to  the  other  side  of  the  argument,  it  does  seem 
reasonable  to  regard  the  payment  of  the  tax  out  of  the  testator's 
estate  as  a  direct  benefit  to  the  specific  legatee  and,  therefore, 
as  in  the  nature  of  a  succession  to  him.  See  Gleason  &  Otis  on 
Inheritance  Taxation,  p.  87,  where  this  view  seems  to  be  favored, 
though  the  learned  authors  are  unable  to  point  to  any  case  where 
it  has  been  actually  carried  out  with  logical  accuracy  in  practice. 
However,  there  are  certain  mathematical  difficulties  connected  with 
the  application  of  any  such  theory.  If  we  are  to  take  $5,000.00 
as  the  basis  of  the  computation  of  the  tax  to  be  paid  out  of  the 
residuary  estate,  as  the  Commission  does  in  its  letter,  and  if  we 
thereby  determine  the  tax  to  be  in  the  first  instance  $350.00  on  the 
$5,000.00  succession  in  the  seven  per  cent,  class;  and  if  we  then 
proceed  to  add  the  $350.00  to  the  $5,000.00,  we  have  $5,350.00  as 
the  taxable  value  of  the  specific  legacy.  But  if  that  is  to  be  taken 
as  the  basis,  then  we  must  also  assess  a  seven  per  cent,  tax  on  the 
$350.00  or,  rather  re-calculate  the  tax  on  a  legacy  worth  $5,350.00 ; 
we  now  have  $374.50  as  the  tax  due  on  the  enhanced  specific  legacy. 
But  this  tax  also  must  be  paid  under  the  terms  of  the  will  from 
the  residuary  estate.  This  process  would  have  to  be  repeated  an 
infinite  number  of  times,  although  the  amount  of  the  additional 
tax  on  each  process  would  tend  to  approach  zero.  In  view  of  this 
difficulty,  it  is  the  opinion  of  this  department  that  the  rule  in 
Matter  of  Swift  should  be  followed  and  that  the  $350.00  should 
not  be  added  to  the  value  of  the  specific  legacy  nor  deducted  from 
the  value  of  the  residuary  bequest;  rather,  it  should  be  treated 
as  a  condition  imposed  upon  the  residuary  legatee  in  the  nature 
of  a  personal  obligation,  such  as  might  have  been  imposed  by  a 
contract  inter  vivos. 

It  is  the  opinion  of  this  department,  therefore,  that  the  speci- 
fic legacy  should  be  assessed  on  the  value  of  the  jewelry  alone. 
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Persons  Selected  by  the  Citizens  as  Members  of  a  Board  of  Ap- 
praisers to  Assist  the  County  Auditor  in  Arriving  at  Values  for 
Taxation  Are  to  be  Paid  From  the  County  Treasury.  The 
Mayor  of  a  Municipality  or  a  Trustee  of  a  Township  May  Serve 
on  Such  Board. 


No.  2158 — (Opinion  Dated  June  9,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen :     Your  letter  of  recent  data  received  in  which  you 
request  the  opinion  of  this  department,  as  follows: 

"Under  our  present  system  of  appraising  property  for  tax- 
ation, where  the  county  auditor  permits  the  citizens  of  a  mu- 
nicipality or  township  to  select  the  board  of  appraisers  to  as- 
sist him  in  arriving  at  values,  and  the  people  select  the  mayor 
of  a  municipality  or  the  trustee  of  a  township  on  said  board : 

Question  1.  Can  such  officer  be  paid  from  the  county 
treasury  for  such  services  ? 

Question  2.    Are  such  positions  compatible  ? 

General  Code  Section  5548  provides  in  part  as  follows: 

"The  county  auditor  is  empowered  to  appoint  and  em- 
ploy such  experts,  deputies,  and  clerks,  or  other  employes,  as 
he  may  deem  necessary  to  the  performance  of  such  duties  as 
such  assessor;  the  amount  to  be  expended  in  the  payment  of 
their  compensation  to  be  fixed  and  determined  by  the  county 
commissioners.  If,  in  the  opinion  of  the  county  auditor  the 
county  commissioners  shall  fail  to  provide  a  sufficient  amount 
for  their  compensation,  he  may  make  application  to  the  tax 
commission  of  Ohio  for  an  additional  allowance,  and  the  addi- 
tional amount  of  compensation  allowed  by  such  commission, 
if  any,  shall  be  duly  certified  to  the  board  of  county  commis- 
sioners, and  the  same  shall  be  final;  provided,  however,  that 
if  the  assessment  is  ordered  by  the  tax  commission  of  Ohio 
such  commission  shall  in  such  order  prescribe  the  number  of 
experts,  deputies,  clerks  or  employes  to  be  appointed  by  the 
county  auditor  for  the  purpose  of  making  such  assessment, 
and  fix  their  compensation.  The  salaries  and  compensation  of 
such  experts,  deputies,  clerks  and  employes  shall  be  paid,  upon 
the  warrant  of  the  auditor,  out  of  the  general  fund  of  the 
county;  and  in  case  the  same  are,  in  whole  or  in  part,  fixed 
by  the  tax  commission,  they  shall  constitute  a  charge  against 
the  county,  regardless  of  the  amount  of  money  in  the  county 
treasury  levied  or  appropriated  for  such  purposes.  ****•' 

It  is  apparent  that  the  above  citation  settles  question  No.  1 
of  your  letter.    That  portion  of  the  statute  provides  definitely  that 
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such  assistant  appraiser  shall  be  paid  out  of  the  county  treasury. 
Therefore  your  first  question  is  answered  in  the  affirmative. 

In  answer  to  your  second  question,  it  is  assumed  that  when 
you  say  "board  of  appraisers"  you  have  in  mind  a  deputy  real 
estate  assessor.  A  deputy  assessor  under  General  Code  section 
5548  does  not  fix  the  value  of  land  for  taxation  but  only  gathers 
information  as  requested  by  the  auditor  relating  to  description 
and  character  that  the  auditor  may  himself  fix  the  value.  This 
means  in  other  words  that  the  deputy  is  an  employ  and  not  an 
officer.  In  the  case  of  State  ex  rel.  v.  Gebert,  12  O.  C.  C.  (N.S.) 
279,  the  rule  of  Ohio  in  determining  whether  or  not  positions  are 
compatible  is  as  follows: 

"Offices  are  considered  incompatible  when  one  is  subordi- 
nate to  the  other  and  when  it  is  physically  impossible  for  one 
person  to  discharge  the  duties  of  both." 

An  examination  of  the  laws  governing  the  duties  of  a  mayor 
of  a  municipality  and  a  trustee  of  a  township  shows  that  in 
neither  case  would  one  of  the  positions  be  subordinate  to  or  in  any 
way  be  a  check  upon  the  other  and  that  it  is  not  physically  im- 
possible for  the  mayor  or  township  trustee  to  perform  the  duties 
of  both. 

Your  attention  is  directed  to  Attorney  General's  Opinions  for 
1920,  Vol.  II,  p.  1165,  which  concludes  that  the  officers  of  deputy 
assessor  and  township  trustee  are  compatible. 

From  the  above  considerations  it  is  concluded  that  your 
second  inquiry  be  answered  in  the  affirmative. 


Under  the  Existing  Constitution  and  Laws,  All  Municipalities  May 
Properly  Constitute  a  Bank  as  Their  Agent  to  Collect  Water 
Rente  and  Electric  Light  Charges,  and  May  Grant  a  Reasonable 
Compensation  for  Such  Services. 


No.  2193— (Opinion  Dated  June  25,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:     In  your  recent  communication  you  request  my 
written  opinion  on  the  following  questions: 

J  "Question  1.    May  a  non-charter  municipality  legally  have 

!  waterworks  or  electric  light  collections  paid  through  a  local 
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bank,  and  pay  such  bank  a  commission  or  compensation  for 
making  such  collections  from  water  and  light  consumers  ? 

Question  2.  Can  this  be  legally  done  in  a  charter  governed 
city?" 

It  is  a  well  established  principle  of  jurisprudence  that  muni- 
cipal corporation  have  such  powers  as  are  expressly  granted,  and 
such  implied  powers  as  are  necessary  to  carry  into  effect  the  powers 
expressly  conferred.  See  page  and  Adams'  Digest,  Vol.  5,  page 
11572,  and  numerous  citations  given  therein. 

Section  3  of  Article  XVIII  of  the  Constitution,  as  amended  in 

1912,  provides: 

"Municipalities  shall  have  authority  to  exercise  all  powers 
of  local  self-government  and  to  adopt  and  enforce  within  their 
limits  such  local  police,  sanitary  and  other  similar  regulations, 
as  are  not  in  conflict  with  general  laws." 

In  the  case  of  Fremont  vs.  Keating,  96  0.  S.,  the  Supreme 
Court  of  Ohio  recognized  the  rule  that  this  amendment  enlarged  the 
powers  of  all  municipalities,  irrespective  of  whether  or  not  they 
were  chartered  or  unchartered.  Therefore,  in  considering  your  in- 
quiry it  must  be  kept  in  view  that  in  determinng  the  power  of  muni- 
cipalities which  come  within  the  scope  of  said  constitutional  pro- 
visions, we  are  no  longer  limited  to  the  statutes  relating  to  the 
so-called  enumerated  powers. 

The  following  sections  of  the  General  Code,  relating  to  the 
duties  and  powers  of  the  director  of  public  service  in  connection 
this  time: 

Section  3956.  The  director  of  public  service  shall  manage, 
conduct  and  control  the  water  works,  furnish  supplies  of  water, 
collect  water  rents,  and  appoint  necessary  officers  and  agents." 

"Section  3957.  Such  director  may  make  such  by-laws  and 
regulations  as  he  deems  necessary  for  the  safe,  economical  and 
efficient  management  and  protection  of  the  water  works.  Such 
by-laws  and  regulations  shall  have  the  same  validity  as  ordi- 
nances when  not  repugnant  thereto  or  to  the  constitution  or 
laws  of  the  state." 

Section  3958.  For  the  purpose  of  paying  the  expenses  of 
conducting  and  managing  water  works,  such  director  may 
assess  and  collect  from  time  to  time  a  water  rent  of  sufficient 
amount  in  such  manner  as  he  deems  most  equitable  upon  all 
tenements  and  premises  supplied  with  water  *  *  V 

Under  the  plain  provisions  of  Section  3956  G.  C,  supra,  it 
would  seem  clear  that  the  director  of  public  safety  of  a  municipal- 
ity has  full  power  and  authority  to  manage  and  control  the  water- 
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works,  including  the  collection  of  rents,  and  further  is  empowered 
to  appoint  and  employ  necessary  officers  and  agents.  In  construing 
the  sections  above  quoted,  it  has  been  held  that  the  director  of 
public  safety  exercises  a  wide  discretion.  See  Hutchins  vs.  Cleve- 
land, 9  O.  C.  C.  (n.s.)  226;  Rogers  vs.  Cincinnati,  14  O.  N.  P. 
(n.s.)  193,  and  City  of  Mansfield  vs.  Humphreys,  82  O.  S.  216. 

Without  further  consideration,  it  is  the  opinion  of  this  de- 
partment that  under  the  provisions  of  the  law  it  is  within  the  dis- 
cretion of  the  director  of  public  service  relative  to  the  method  of  col- 
lection, and  if  an  arrangement  is  entered  into  whereby  a  bank  is  con- 
stituted an  agent  for  the  purpose  of  making  water  rent  collections 
and  compensated  therefore,  it  cannot  be  questioned,  unless  an  ar- 
rangement should  be  made  which  is  so  unreasonable  as  to  constitute 
and  abuse  of  power.  Of  course,  the  provisions  of  Section  3960  G.  C. 
relative  to  the  weekly  deposits  of  the  waterworks  receipts  and  separ- 
ation of  the  fund  should  not  be  violated.  What  has  been  said  is 
referable  to  non-chartered  cities,  and  obviously  the  same  must  be 
said  relative  to  the  same  power  of  a  chartered  city. 

The  statutes  are  not  so  explicit  in  so  far  as  they  relate  to  the 
operation  of  an  electrical  plant.  However,  the  controlling  authority 
in  this  respect. springs  from  the  constitution  itself.  Pertinent  pro- 
visions of  the  constitution  are  as  follows : 

Section  4  of  Article  XVIII: 

"Any  municipality  may  acquire,  construct,  own,  lease  and 
operate  within  or  without  its  corporate  limits,  any  public 
utility  the  product  or  service  of  which  is  or  is  to  be  supplied  to 
the  municipality  or  its  inhabitants,  and  may  contract  with 
others  for  any  such  product  or  service.  The  acquisition  of  any 
such  public  utility  may  be  by  condemnation  or  otherwise,  and 
a  municipality  may  acquire  thereby  the  use  of,  or  full  title  to, 
the  property  and  franchise  of  any  company  or  person  supply- 
ing to  the  municipality  or  its  inhabitants  the  service  or  pro- 
duct of  any  such  utility." 

Section  6  of  Article  XVIII: 

"Any  municipality,  owning  or  operating  a  public  utility 
for  the  purpose  of  supplying  the  service  or  product  thereof 
to  the  municipality  or  its  inhabitants,  may  also  sell  and  deliver 
to  others  any  transportation  service  of  such  utility  and  the 
surplus  product  of  any  other  utility  in  an  amount  not  exceed- 
ing in  either  case  fifty  per  centum  of  the  total  service  or 
product  supplied  by  such  utility  within  the  municipality." 

While  as  above  indicated,  the  statutes  are  comparatively  silent 
as  to  the  detailed  procedure  relating  to  the  control,  management 
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and  operation  of  municipally  owned  electric  light  plant  it  is  evident, 
in  view  of  the  foregoing  citations,  that  the  power  to  establish  and 
manage  the  same  clearly  exists 

Under  the  existing  constitution  and  laws  it  would  seem  logical 
to  assume  that  by  implication  a  municipal  corporation  would  be  per- 
mitted to  exercise  similar  powers  relating  to  managing  electrical 
plants  to  those  exercised  in  the  managing  of  waterworks.  The  ex- 
pressed power  enabling  municipalities  to  establish  and  operate  such 
plants  not  outlining  the  method  of  procedure,  it  must  be  assumed 
that  such  implied  power  will  be  added  as  is  necessary  to  carry  into 
effect  the  expressed  powers  granted. 

It  would  therefore  seem  that  no  objection  could  logically  be 
raised  in  the  event  that  a  municipality  followed  a  procedure  in  ref- 
erence to  the  matter  of  electric  light  plants  which  the  statutes  have 
outlined  in  reference  to  waterworks. 

It  is  therefore  the  opinion  of  this  department  that  what  has 
been  said  herein  relative  to  the  authority  of  a  municipal  corporation 
to  constitute  a  bank  as  its  agent  to  collect  water  rents  is  applicable, 
in  so  far  as  results  are  concerned,  in  the  collection  of  electric  light 
bills. 

» 
Where  a  Decedent  Takes  Out  an  Insurance  Policy  Payable  to  a 

Trustee,  With  Written   Instructions  to  Pay   Any   Inheritance 

Taxes  That  May  be  Assessed  Against  Her  Estate  so  as  to  Leave 

the  Several  Successions  Undiminished  for  Her  Beneficiaries,  and 

to  Pay  any  Balance  to  the  Beneficiaries  Themselves,  no  Taxable 

Succession  Under  the  Inheritance  Tax  Law  Arises  in  Respect  of 

the  Proceeds  of  Such  Policy. 


No.  2204—  (Opinion  Dated  June  29,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  Acknowledgment  is  made  of  the  receipt  of  the 
Commission's  letter  of  recent  date  submitting  for  the  opinion  of 
this  department  the  following  question: 

"Mrs.  John  Doe  takes  out  an  insurance  policy  payable  to 
a  trust  company  as  her  trustee  with  written  instructions  to 
such  company  to  pay  any  inheritance  taxes  that  may  be  as- 
sessed against  her  estate  so  as  to  leave  the  several  successions 
undiminished  for  her  beneficiaries,  any  balance  of  the  proceeds 
of  the  policy  remaining  to  be  thereafter  paid  over  to  such  dis- 
tributees. Will  you  be  good  enough  to  advise  the  commission 
as  to  how  the  fund  derived  from  such  policy  at  the  death  of 
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the  insured  should  be  treated  under  the  inheritance  tax  act? 
Will  it  be  subject  to  or  exempt  from  assessment  thereunder? 
Should  the  court  ascertain  the  amount  paid  out  of  such  fund 
for  the  benefit  of  each  several  distributee  and  treat  it  as  part 
of  the  succession  to  such  distributee?  Would  it  make  any 
difference  in  your  conclusions  if  the  premiums  on  the  policy 
have  been  paid  by  the  husband  of  the  insured  ? 

In  opinion  No.  2203,  addressed  to  your  Commission  under  date 
of  June  29,  1921,  it  is  held  that  where  the  testator  charges  his 
residuary  estate  with  the  payment  of  all  inheritance  taxes  on 
specific  legacies,  the  correct  rule  is  to  ignore  this  charge  and  to 
appraise  each  specific  legacy  without  addition  on  account  of  the 
fact  that  the  tax  is  to  be  paid  for  the  benefit  of  the  legatee  by 
another;  and  to  appraise  the  residuary  legacy  or  residuary  succes- 
sion without  regard  to  the  fact  that  the  residuary  legatee  or  legal, 
representative  is  charged  with  the  duty  of  paying  inheritance 
taxes. 

In  an  earlier  opinion  of  this  department  it  was  held  that 
the  proceeds  of  a  life  insurance  policy  payable  to  designated  bene- 
ficiaries do  not  constitute  a  taxable  succession,  but  that  if  payable 
to  the  estate  they  are  subject  to  the  inheritance  tax. 

In  the  case  stated  by  the  Commission  the  beneficial  interests 
in  the  proceeds  of  the  policy  vest  on  the  death  of  the  decedent 
in  designated  persons.  They  do  not  become  a  part  of  the  estate 
of  the  decedent  in  any  sense.  To  be  sure,  those  who  are  the 
beneficiaries  of  the  testatrix's  bounty,  or  who  are  to  profit  under 
the  intestate  laws  by  her  death,  are  the  identical  persons  who  are 
to  reap  the  benefits  of  the  insurance  policy;  and  moreover,  these 
benefits  have  direct  relation  to  the  imposition  of  the  inheritance 
tax.  Nevertheless,  the  persons  in  whom  these  interests  arise 
acquire  them  by  contract,  and  not  as  distributees  of  the  estate  of 
the  decedent  in  any  sense.  The  property  rights  which  they  enjoy 
under  the  insurance  policy  do  not  pass  to  them  from  her  by  will, 
by  intestacy  or  by  gift. 

It  is  accordingly  the  opinion  of  this  department  that  no 
account  is  to  be  taken  of  the  proceeds  of  the  insurance  policy  in 
the  ascertainment  of  the  value  of  the  taxable  successions  in  the 
estate  of  Mrs.  John  Doe.  The  reasons  assigned  will  make  it  ob- 
vious that  no  difference  in  the  conclusion  could  be  predicated  upon 
the  fact  that  the  premiums  on  the  policy  have  been  paid  by  the 
husband  of  the  insured. 
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SYLLABI  OF  REPORTED  CASES. 

No.  16822— Edna  Weiher  v.  J.  C. 
Phillips  et  al.  Error  to  the  Court  of 
Appeals  of  Lake  county. 

Marshall,  C.  J. 

1.  A  board  of  county  commission- 
ers is  not  liable  in  its  official  capac- 
ity for  damages  for  negligent  dis- 
charge of  its  official  duties  except  in 
so  far  as  such  liability  is  created  by 
statute,  and  such  liability  shall  not  be 
extended  beyond  the  clear  import  of 
the  terms  of  the  statutes. 

2.  Where  in  the  course  of  the  re- 
pair of  a  state  road  by  the  State  High- 
way Department  a  barrier  is  con- 
structed at  one  terminus  of  such  im- 
provement, a  board  of  county  commis- 
sioners is  not  liable  for  damages 
caused  to  the  occupants  of  an  automo- 
bile which  without  notice  or  warning 
of  the  existence  of  such  barrier  was 
driven  violently  against  such  barrier. 

3.  State  highways  are  under  the 
exclusive  power  and  control  of  the 
State  Highway  Department  and  no 
duty  is  enjoined  upon  county  commis- 
sioners to  maintain  and  repair  the 
same,  and  therefore  a  board  of  county 
commissioners  is  not  chargeable  with 
negligence  or  carelessness  by  reason 
of  such  state  highways  not  being  kept 
in   proper   repair. 

Judgment  affirmed. 

Johnson,  Robinson,  Jones  and  Mat- 
thias, JJ.,  concur. 


No.  16614— George  F.  Hart  v.  A.  M. 
Andrews.  Error  to  the  Court  of  Ap- 
peals of  Cuyahoga  county. 

Wanamaker,  JT. 

1.  Where  a  contract  for  the  sale  of 
stock  in  an  incorporated  company  is 
duly  made  and  partially  executed,  and 
it  turns  out  that  such  contract  was 
induced  and  caused  by  false  and  fraud- 
ulent representations  by  one  of  the 
parties  thereto,  proximately  resulting 
in  injury  and  damage  to  the  other 
party. 

Held:    That  where  a  claim  is  made 


against  a  party  alleged  to  have  so  in- 
duced such  contract,  for  damages  by 
reason  thereof,  a  statutory  ground  for 
an  attachment  without  bond,  against 
a  non-resident  is  duly  presented,  not- 
withstanding the  debt  may  have  been 
fraudulently  incurred. 

2.  Attachment  proceedings  being 
remedial  in  their  nature  should  be 
liberally  construed,  and  Section  10214, 
General  Code,  expressly  provides  that 
they  shall  be  liberally  construed  in 
order  to  do  justice  between  the  par- 
ties. (Weirick  v.  Lumber  Co.,  96  Ohio 
St.,  386,  approved  and  followed.) 

Judgment    reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Robinson  and  Matthias,  JJ.,  concur. 


No.  17086— E.  M.  Faust,  Auditor,  et 
al  v.  The  State,  ex  rel.  Board  of  Edu- 
cation of  the  City  School  District  of 
the  City  of  Youngstown,  Ohio.  Error 
to  the  Court  of  Appeals  of  Mahoning 
county. 
Robinson,  J. 

1.  The  provisions  of  Section  5649-5, 
General  Code,  which  authorize  "any 
board  of  education  *  *  *  at  any 
time  *  *  *  (to)  declare  by  reso- 
lution that  the  amount  of  taxes  that 
may  be  raised  by  the  levy  of  taxes  at 
the  maximum  rate  authorized  by  Sec- 
tions 5649-2  and  5649-3  of  the  General 
Code  *  *  *  will  be  insufficient  and 
that  it  is  expedient  to  levy  a  tax  at 
a  rate,  in  excess  of  such  rate/'  and 
the  provision  of  that  and  the  succeed- 
ing section  for  the  submission  of  such 
proposition  to  the  electors  of  the  dis- 
trict, authorizes  such  board  of  educa- 
tion to  submit  separate  propositions 
for  increase  of  rate  in  separate  years; 
and  where  such  propositions  cover  the 
same  years  in  part,  and  it  is  the  mani- 
fest intention  of  such  board  and  the 
electors  voting  upon  such  proposition 
that  such  levies  shall  be  cumulative, 
a  board  of  education  is  authorized  by 
Section  5649-2,  which  includes  Sec- 
tions 5649-4  and  5649-5,  General  Code, 
by  reference,  to  include  in  its  estimate 
for  submission  to  the  budget  commis- 
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sioners   all   such   special  levies  voted 
by  the  electors. 

2.  Special  levies  voted  by  the  elec- 
tors under  the  provisions  of  Sections 
5649-5  and  5 649 -5a,  General  Code,  are 
by  the  provisions  of  Section  5649-3a, 
General  Code,  exempt  from  the  con- 
trol of  the  budget  commissioners. 

3.  Special  levies  to  the  extent  of 
three  mills  for  local  school  purposes 
authorized  by  a  vote  of  the  electors 
since  the  amendment  of  Section  5649-4 
of  February  4,  1920,  (108  O.  L.,  pt.  2, 
1306),  are  outside  all  limitations  of 
Title  I,  Chapter  12.  Part  Second  of  the 
General  Code  of  Ohio. 

Judgment   affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker  and  Robinson,  J  J.,  con- 
cur. 

Jones,  J.,  took  no  part  in  the  con- 
sideration or  determination  of  the 
case. 


No.  16708— Carrie  Bell  Blancke,  Ad- 
ministratrix of  the  Estate  of  Harold 
E.  Blancke,  Deceased,  v.  The  New 
York  Central  Railroad  Company.  Er- 
ror to  the  Court  of  Appeals  of  Erie 
county. 
Jones,  J. 

1.  Section  3781,  General  Code,au- 
thorizing  councils  by  ordinance  to  reg- 
ulate the  speed  of  locomotives  and 
cars  within  municipal  limits,  applies 
to  places  within  municipal  limits 
ot  her  than  public  crossings.  (Cleve- 
land, Akron  &  Columbus  Ry.  Co.  v. 
Workman.  Admr.,  66  Ohio  St.,  509, 
distinguished.) 

2.  A  statute  or  ordinance  regulat- 
ing speed,  adopted  pursuant  thereto, 
is  a  valid  exercise  of  the  police  power, 
unless  it  clearly  appears  that  such 
unduly  restricts  speed  within  a  mu- 
nicipality, or  unreasonably  limits  the 
speed  in  open  or  outlying  sections  of 
the  municipality. 

3.  Where  the  pleadings  state  facts 
disclosing  a  common-law  duty  due 
plaintiff's  decedent,  and  evidence  has 
been  offered  supporting  such  issue,  it 
is  for  the  jury  to  determine  whether 
that  duty  was  violated  and  whether 
such  violation  was  the  proximate 
cause  of  the  injury. 

Judgment   reversed. 
Johnson,  Hough,  Wanamaker,  Rob- 
inson and  Matthias,  JJ.,  concur.  Mar- 
shall, C.  J.,  dissents. 


No.  17051— The  State,  ex  rel.  The 
Tax  Commission  of  Ohio,  v.  William 
C.  Mills.  County  Auditor  of  Clark 
County  Ohio,  et  al.    In  Mandamus. 

Matthias,  J. 

1.  Mandamus  being  an  extraordi- 
nary remedy,  such  writ  will  not  issue 
where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  law. 

2.  A  writ  of  mandamus  will  not  is- 
sue upon  application  of  the  state  tax 
commission  to  direct  and  control  the 
action  of  a  county  auditor  or  a  board 
of  county  commissioners  as  to  matters 
upon  which  such  commission  is  ex- 
pressly authorized  by  statute  to  act, 
or  to  correct  errors  which  the  tax 
commission  is  empowered  by  statute 
to  rectify. 

Writ  denied. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker  and  Robinson,  JJ.  concur. 


No.  16770— Theo  Elizabeth  New- 
man et  al.  v.  Herman  C.  Newman. 

No.  16734 — Herman  C.  Newman  v. 
Theo  Elizabeth  Newman  and  H.  H. 
McKeehan  trustee.  Error  to  the 
Court  of  Appeals  of  Lorain  county. 

Johnson,  J. 

1.  Where  there  is  a  verbal  agree- 
ment for  the  conveyance  of  real  es- 
tate or  an  interest  therein,  payment 
of  the  consideration  will  not  take  the 
case  out  of  the  operation  of  the  stat- 
ute of  frauds  in  the  absence  of  deceit 
or  fraud  used  to  induce  the  payment. 

2.  A  court  of  equity  will  grant  re- 
lief in  such  case  where  the  oral  prom- 
ise was  made  as  a  means  of  imposi- 
tion and  deceit  to  secure  the  consider- 
ation. The  ground  upon  which  the 
court  will  interfere  in  such  cases  is 
that  of  fraud;  and  the  exercise  of  the 
jurisdiction  is  based  not  on  the  oral 
agreement  but  on  the  fraud.  A  mere 
refusal  to  perform  a  parol  agreement 
void  under  the  statute  is  not  of  itself 
a  fraud  either  in  law  or  in  equity. 

3.  Where  the  party  to  whom  the 
consideration  has  been  paid  under 
such  an  oral  agreement  is  insolvent 
and  has  given  or  granted  the  property 
concerned  to  another  without  consid- 
eration the  remedy  is  by  an  action 
to  subject  the  property  to  the  pay- 
ment of  the  debts  of  the  insolvent 
person. 


Supreme  Court 


381 


In  No.  16770,  Theo  Elizabeth  New- 
man v.  Herman  C.  Newman,  the  judg- 
ment of  the  Court  of  Appeals  is  re- 
versed. 

In  No.  16734,  Herman  C.  Newman 
v.  Theo  Elizabeth  Newman  et  al.  the 
judgment  of  the  Court  of  Appeals  is 
affirmed. 

Hough,  Robinson  and  Matthias,  JJ., 
concur. 


No.  16745— John  T.  Wilcox  v.  Vil- 
lage of  Edgerton  et  al.  Error  to  the 
Court  of  Appeals  of  Williams  county. 

Wanamaker,  J. 

Where  a  statute  limits  the  assess- 
ment for  local  improvements  to  thirty- 
three  and  one-third  per  cent,  of  the 
actual  value  of  the  property  so  assess- 
ed after  the  completion  of  such  im- 
provement, and  the  village  council 
pursuant  thereto,  by  ordinance,  fixes 
the  mode  of  payment  either  in  cash 
within  twenty  days,  or  in  ten  annual 
installments,  at  the  option  of  the 
property  owner,  such  installments  to 
Bear  the  same  rate  of  interest  as  the 
bonds  issued  in  anticipation  of  the 
collection  of  the  assessments: 

Held,  upon  the  owner's  own  election 
to  pay  in  ten  annual  installments,  the 
interest  charges  upon  such  install- 
ments are  not  in  violation  of  Section 
3819,  General  Code,  so  long  as  he  was 
given  the  option  of  paying  it  all  in 
one  payment,  within  the  thirty-three 
and  one-third  per  cent. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Jones   and   Matthias,  JJ.,  concur. 


No.  16835— The  Union  Savings 
Bank  &  Trust  Company  et  al.,  Trus- 
tees, v.  Franklin  After  et  al. 

No.  16836 — Robert  S.  Alter  and  Lu- 
cien  W.  S.  Alter  v.  The  Union  Sav- 
ings Bank  &  Trust  Co.  et  al. 

Error  to  the  Court  of  Appeals  of 
Hamilton  county. 

Robinson,  J. 

1.  Where  a  testator  throughout  his 
will  has  used  the  words  "issue," 
"children"  and  "heirs"  technically,  ac- 


curately and  understanding^,  and  in 
such  use  has  recognized  the  distinc- 
tion between  issue  and  heirs  and  be- 
tween children  and  heirs,  a  bequest 
to  a  trustee  in  trust  for  the  period  of 
ten  years  for  the  use  and  benefit  of 
the  children  of  testator,  naming  them, 
with  a  direction  "that  my  Trustees 
*  *  *  shall  pay  the  same  *  *  *  one- 
eighth  part  thereof  to  my  son  F.  A., 
and  his  heirs"  and  a  similar  provision 
as  to  each  of  the  other  children,  will 
be  construed  as  a  gift  to  F.  A.  and 
the  other  children  of  testator  absolute, 
subject  only  to  the  provisions  of  the 
trust,  and  the  words  "and  his  heirs" 
will  be  construed  as  words  descrip- 
tive of  the  estate  and  not  as  desig- 
nating another  class  of  beneficiaries. 

2.  The  controlling  object  in  the 
construction  of  a  will  is  the  ascertain- 
ment and  declaration  of  the  intention 
of  the  testator;  and  the  changed  value 
of  money  and  property,  the  changed 
circumstances  and  needs  of  the  bene- 
ficiary, do  not  justify  a  court  in  modi- 
fying the  provisions  of  a  will  to  meet 
the  changed  circumstances  and  con- 
ditions. The  theory  that  the  testa- 
tor, had  he  foreseen  the  changed  cir- 
cumstances and  conditions,  would 
have  provided  a  different  and  larger 
income  is  an  assumption  merely  and 
is  no  excuse  for  the  usurpation  by  the 
court  of  the  right  to  dispose  of  testa- 
tor's property  in  a  way  different  from 
that   by  him   directed. 

3.  Where  a  will  by  broad  and  com- 
prehensive language  empowers  a  trus- 
tee "to  sell  and  convey  any  of  the 
property,  real,  personal  or  mixed, 
which  may  be  the  subject  of  this  trust 
within  said  period  of  ten  years  from 
the  date  of  my  death,  and  to  reinvest 
the  proceeds  of  such  sale,"  a  court,  in 
the  absence  of  a  showing  of  fraud, 
collusion  or  bad  faith,  will  not  inter- 
fere with  the  discretion  thus  vested 
in  such  trustee  with  reference  to  a 
sale,  by  such  trustee,  of  any  of  the 
property,  the  subject  of  the  trust,  and 
will  not  substitute  its  judgment  for 
the  judgment  of  such  trustee. 

Judgment  reversed  in  cause  No. 
16835. 

Judgment  affirmed  in  cause  No. 
16836. 

Hough,  Wanamaker,  Jones  and 
Matthias,  JJ.,  concur. 
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MOTION  DOCKET. 

17099— State  of  Ohio,  ex  rel.  City 
of  Dayton,  v.  George  W.  Bish,  County 
Auditor,  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Montgomery  county  to  certify  its 
record.    Overruled. 

17109— George  W.  Bish,  as  County 
Auditor,  et  al.,  v.  State  of  Ohio,  ex 
rel.  The  City  of  Dayton.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Montgomery  county  to  cer- 
tify its  record.    Overruled. 

GENERAL   DOCKET. 

16614— George  F.  Hart  v.  A.  M. 
Andrews.  Cuyahoga.  Judgment  re- 
versed. 

16708  —  Carrie  Belle  Blancke, 
Admx.,  v.  The  New  York  Central  R. 
R.  Co.     Erie.    Judgment  reversed. 

16734 — Herman  C.  Newman  v. 
Theo  Elizabeth  Newman  et  al.  Lor- 
ain.   Judgment  affirmed. 

16745— John  T.  Wilcox  v.  Village 
of  Edgerton  et  al.  Williams.  Judg- 
ment affirmed. 

16770— Theo  Elizabeth  Newman 
et  al.  v.  Herman  C.  Newman.  Lorain. 
Judgment  reversed. 

16804— Crane  Township,  ex  rel.  F. 
J.  Stalter,  Pros.  Atty.,  et  al.  v.  B.  L. 


Secoy     et     al.    Wyandot.    Judgment 
reversed  and  cause  remanded. 

16822 — Edna  Weiher,  a  minor,  etc., 
v.  J.  C.  Phillips  et  al.  Lake.  Judg- 
ment affirmed. 

16835— The  Union  Savings  Bank  A 
Trust  Co.  et  al.  v.  Franklin  Alter  et 
al.     Hamilton.    Judgment  reversed. 

16836— Robert  S.  Alter  et  al.  v.  The 
Union  Savings  Bank  A  Trust  Co.  et 
al.    Hamilton.    Judgment  affirmed. 

16996— State,  ex  rel.  Automobile 
Underwriters,  Inc.,  v.  B.  W.  Gearhart, 
Supt.  of  Ins.  In  Mandamus.  De- 
murrer to  petition  sustained  and  writ 
denied. 

17042— State,  ex  rel.  Price,  Atty. 
Gen.,  v.  The  Columbus,  Delaware  A 
Marion  Electric  Co.  In  Quo  War- 
itanttf*  Demurrer  to  petition  over- 
ruled. 

17051— State  of  Ohio,  ex  rel.  Tax 
Commission  of  Ohio,  v.  William  C. 
Mills,  County  Auditor  of  Clark 
County,  et  al.  In  Mandamus.  De- 
murrer to  answer  overruled  and  writ 
denied. 

17066— E.  M.  Faust,  Auditor  of 
Mahoning  county,  et  al.  v.  State  of 
Ohio,  ex  rel.  Board  of  Education  of 
the  City  School  District  of  the  City 
of  Youngstown.  Mahoning.  Judg- 
ment affirmed. 
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NEW   INCORPORATIONS. 

The  Shannon  Novelty  Supply  Co., 
Cleveland,  $10,000.  H.  T.  Shannon, 
H.  C.  LaGanke,  R.  J.  Logan,  George 
P.  Gaffney,  T.  J.  Long. 

The  Franklin  Bond  &  Investment 
Co.,  Columbus,  $250,000.  E.  Hauck, 
Ralph  G.  Martin,  J.  B.  Evans,  H.  H. 
Orr,  R.  McMurray. 

The  Mechanics  Realty  Co.,  Dayton, 
$12,000.  David  Grossman,  Wm.  E. 
Hymes,  Morris  Lefkowitz,  Arthur  D. 
Black,  Arthur  A.  Nixon. 

The  Akron  Silica  Co.,  Akron,  $250,- 
000.  R.  E.  Greer,  P.  A.  Snyder,  F.  E. 
Holcomb,  John  C.  Herndon,  C.  M. 
Woodruff. 

The  Hertz  Realty  Co.,  Cleveland, 
$10,000.  A.  D.  Hertz,  Sol  Edgert,  M. 
Ginsburg,  Jacob  Wei n stein,  A.  D. 
Glora. 

The  Charley  Selby  Shoppe  Co., 
Marion,  $30,000.  Chas.  H.  Selby,  J. 
M.  Strelitz,  Beatrice  Palmer,  Laura 
Orrison,  Feme  Williams. 

The  Lowell  Aircraft  Co.,  Oberlin, 
$15,000.  Robt.  W.  Lowell,  H.  H. 
Askey,  W.  A.  Thomas,  T.  J.  Rice,  C. 
W.  Upp. 

The  Sterling  Radiator  Co.,  Cleve- 
land, $500.00.  Wm.  A.  McAfee, 
Maurice  F.  Hanning,  T.  F.  Veach,  A. 
B.  Oakes,  Chas.  A.  Niman. 

The  Greendale  Building  and  Im- 
provement Co.,  Cleveland,  $5,250.00. 
Meyer  H.  Price,  Dorothy  Price,  Clara 
Wallach,  Max  P.  Goodman,  Jacob 
Wallach. 

The  Van  Toy  Co.,  Cleveland,  $10,- 
000.  M.  S.  Farmer,  Jr.,  P.  S.  Cramp- 
ton,  T.  J.  Crelly,  J.  L.  Bra  zee,  Chas. 
H.  Cross. 

The  Doid  Kerns  Heating  and  Roof- 
ing Co.,  Lancaster,  $25,000.  Doid 
Kerns,  Nettie  B.  Kerns,  Gail  B.  Kerns, 
Clarence  T.  Lytle,  Joseph  M.  Smith. 

The  Logan  County  Live  Stock 
Shipper's  Co.,  Bellefontaine,  $5,000. 
L.  D.  Musselman,  William  M.  Hill, 
Roy  H.  Kerns,  O.  P.  Norris,  Watson 
Levett. 

The  London  Farmers'  Exchange 
Co.,  London,  $75,000.  Frank  Nelson, 
H.  F.  Fauver,  B.  F.  Higgins,  Sam 
Armstrong,  R.  C.  Reo. 

The  Cleveland  Cotton  Products  Co., 
Cleveland,  $10,000.  E.  A.  Weiskopf, 
B.  G.  Bramson,  Edythe  F.  Weiskopf, 


Matilda  Weiskopf,  Mildred  E.  Bram- 
son, Anna  Bramson. 

The  Newark  Racing  Association 
Co.,  Newark,  $5,000.  Fletcher  S. 
Scott,  R.  W.  Smith,  C.  H.  Cole,  James 
N.  Fitzsimmons,  J.  M.  Farmer. 

The  Alspaugh-Williams  Co.,  Ports- 
mouth, $30,000.  A.  Graves  Williams, 
James  S.  Alspaugh,  Paul  G.  Williams, 
Clinton  M.  Searl,  David  A.  Alspaugh. 

The  Trafolite  Mfg.  Co.,  Cleveland, 
$500.00.  H.  A.  Tremaine.  C.  H.  Quack - 
enbush,  H.  E.  Quackenbush,  J.  Rob- 
ert Crouse,  J.  M.  Bateman. 

The  Baumgardner  Automobile  Co., 
Cleveland,  $500.00.  C.  V.  Baumgard- 
ner, Ford  S.  Myers,  Joseph  L.  Garvin, 
I.  E.  Fetterman,  M.  L.  Merchant. 

The  Walnut  Crest  Lumber  Co., 
Warren,  $500.00.  Arden  O.  Lea, 
Elizabeth  Baldwin,  Sara  Petty,  Ruth 
Whitney,  Helen  Shoenberger. 

The  World  Heel  Co.,  Cleveland, 
$75,000.     Wm.  McAfee,  T.  F.  Veach, 

A.  B.  Oakes,  Maurice  F.  Hanning,  C. 
E.  Van  Gorder. 

The  Empire  Mortgage  Securities 
Co.,  Akron,  $500.00.  Eugene  P. 
Coulson,  Miller  Buttles,  Thomas  Aus- 
tin, M.  E.  Dunn,  J.  J.  Ehlers. 

The  Loeb  Textile  Co.,  Cincinnati, 
$20,000.  Joseph  Loeb,  Max  E.  Loeb, 
Jerome  D.  Cornell,  Birdye  E.  Loeb, 
Mabel  Loeb. 

The  Ritter  Candy  Co.,  Cleveland, 
$50,000.  A.  Sanders,  H.  G.  Chap  in, 
Welker  Hoyt,  Velda  Kabenzer,  B.  H. 
Hauck. 

The  Ortize  Dry  Concentrating  Co., 
Cuyahoga  Falls,  $15,000.  A.  M.  Klein, 
G.  C.  Hafley,  Harry  Hoffman,  Jacob 
H.  Schoen.  G.  R.  Sizer. 

The  Fisner  Lock  Co.,  Hamilton, 
$50,000.  Joseph  E.  Fisher,  Wilbur 
Black,  Clinton  B.  Thompson,  Thomas 
Zoller,  Walton  S.  Bowers. 

The  Venus  Phonograph  and  Needle 
Co.,  Cincinnati,  $20,000.  Frank  Her- 
ringer,  Frank  L.  Gamel,  William  G. 
Koch,  Jacob  Sauter,  Jos.  W.  K.  Silver. 

The  Williamsburg  Oil  &  Gas  Co., 
Williamsburg,  $10,000.  J.  C.  Fuhr, 
J.  B.  Cons,  C.  H.  McNutt,  J.  W.  Mc- 
Kinney,  R.  S.  Chaffin. 

The  Packard  Coal  Mining  Co.,  Col- 
umbus, $150,000.    Ralph  G.  Martin,  J. 

B.  Evans,  H.  H.  Orr,  R.  McMurray, 
E.  Hauck. 
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The  Euclid-East  Eighty-Eighth  Co., 
Cleveland,  $25,000.  Philmore  J. 
Haber,  H.  E.  Hibbert,  E.  Dorfzaun, 
Irving  Jay  Haber,  M.  Beattie. 

The  Universal  Specialty  Co.,  Cleve- 
land, $10,000.  A.  E.  Rogers,  H.  E. 
Allport,  John  M.  Harris,  Harley  S. 
Adams,  A.  J.  Pejsa. 

The  New  Process  Tire  Machine  Co., 
Cincinnati,  $10,000.  William  J.  Pow- 
ell, A.  Nelson  Pope,  Alfred  E.  Ban- 
holzer,  Joseph  L.  Wicke,  William  G. 
Benninger. 

The  Willonghby  Memorial  Co., 
Willoughby,  $500.00.  Mrs.  A.  H.  Van- 
Gorder,  Harrison  J.  Uhl,  M.  J.  Rents- 
chler,  W.  C.  Collister.  L.  W.  Penfield. 

The  Swan  Creek  Oil  Co.,  Haskins, 
$10,000.  F.  W.  Bridges,  C.  Weaver, 
R.  A.  Vollmar,  Hiram  Cunning,  R.  N. 
Schmyr. 

The  Ferrell  Mfg.  Co.,  Cleveland, 
$10,000.  John  A.  Elden,  Fred  T.  Fer- 
rell, M.  H.  Burns,  Frank  E.  Bubna, 
John  F.  Wolfram. 

The  Commodore  Perry  Co.,  Toledo, 
$50,000.  Geo.  B.  Ricaby,  Charles  F. 
Chapman,  Randolph  P.  Whitehead, 
Donald  A.  Finkbeiner,  Robert  G.  Day. 

The  Mickler  Bros.  Co.,  Springfield, 
$500,000.  John  Mickler,  Harry  Mick- 
ler, Mose  Mickler,  Edward  Mickler, 
John  M.  Cole. 

The  Ohio  Heater  Co.,  Columbus, 
$30,000.  J.  L.  Reed,  R.  W.  Laylin, 
L.  F.  Laylin,  Clarence  D.  Laylin,  C. 
H.  Boardman. 

The  Regnal  Oil  &  Gas  Producing 
Co.,  Cleveland,  $25,000.  J.  M.  O'Neil, 
Thos.  A.  McKay,  Chas.  A.  Neu^e- 
bauer,  Chas.  Lehman,  Alix  Tongehts. 

The  Parkway  Hotel  Co.,  Cleveland, 
$200,000.  Benjamin  Lederman.  George 
Lederman,  Ira  J.  Warner,  Frank  G. 
Mooney,  Kenneth  D.  Carter. 

The  Bellefontaine  Tobacco  Co., 
Bellefontaine,  $10,000.  Ernest  Hover, 
Claire  Hover,  Geo.  W.  Guy,  Harriet 
W.  Guy,  A.  Jay  Miller. 

The  Parkman  Auto  Pump  Co., 
Warren,  $10,000.  A.  F.  Bergey,  F. 
A.  Bergey,  C.  A.  Pontius,  L.  A.  Mines, 
W.  L.  Hammond. 

The  Walnut  Street  Realty  Co., 
Cincinnati,  $8,000.  Max  Hirsch,  Sol. 
L.  Levy,  Alfred  Bettman,  Edw.  P. 
Moulinier,  Graham  P.  Hunt. 

The  Cedar  Novelty  Candy  Co., 
Cleveland,  $25,000.  Edward  G.  Burn- 
ham,  William  E.  Krueger,  Harland 
Burn  ham,  Marie  McMahon,  T.  N.  Cor- 
lette. 


The  C.  T.  Smith  Copper  Ferrule 
Co.,  Cleveland,  $50,000.  C.  T.  Smith, 
R.  C.  Taylor,  F.  R.  Smith,  A.  E.  Boyle, 
C.  L.  Evans. 

The  Hydraulic  Appliance  Co.,  Cleve- 
land, $500.00.  A.  S.  Innes,  A.  R. 
Spencer,  G.  L.  Rebman,  Wm.  G.  Bene- 
dict, D.  D.  Hurlbut. 

The  Cameron  Co.,  Cleveland,  $10,- 
000.  Geo.  R.  Murray,  Wm.  E.  Patter- 
son, H.  D.  Burnett,  C.  E.  Mahon,  H. 
F.  Pack 

The  Renaud  Co.,  Cincinnati,  $5,000. 
Gustav  F.  Mattman,  Thomas  L.  Brat- 
ten,  A.  Renaud,  Jeanne  Hadley,  Lem 
S.  Miller. 

The  Arch  &  Main  Arcade  Co.,  Al- 
liance, $100,000.  Walter  E.  Elkett, 
J.  S.  Spring,  J.  C.  Holzwarth,  Jennie 
Ellett,  C.  Chester  Eynon. 

The  Telestyle  Umbrella  Co.,  Find- 
lay,  $500.00.  K.  L.  Schwartz,  W.  B. 
Hankins,  Chas.  C.  Hicks,  Herman  R. 
Miller,  H.  W.  Moore. 

The  M.  Rovner,  James  J.  McCarthy, 
Myles  A.  Fraser,  Howard  E.   Motts. 

Increases. 

The  Cleveland  Textile  Products  Co., 
Cleveland,  from  $25,000  to  $35,000. 

The  A.  L.  Ehrbar  Cigar  Co.,  Cleve- 
land, from  $100,000  to  $150,000. 

The  Altamont  Orchards  Co.,  Chilli - 
cothe,  from  $25,000  to  $50,000. 

The  Security  Savings  &  Trust  Co., 
Mansfield,  from  $100,000  to  $150,000. 

The  Standard  Trailer  Co.,  Cam- 
bridge Springs,  from  $15,000  to 
$50,000. 

The  Howe's  Great  London  Shows 
Co.,  Cincinnati,  from  $100,000  to  $190,- 
000. 

The  Hagenbeck-Wallace  Shows  Co., 
Cincinnati,  from  $100,000  to  $670,000. 

The  John  Robinson  Shows  Co.,  Cin- 
cinnati, from  $100,000  to  $450,000. 

The  Bonniewood  Development  Co., 
Cleveland,  from  100  to  200  shares  no 
par  value. 

The  Star  Home  Furniture  Co., 
Columbus,  from  $25,000  to  $50,000. 

The  Style  Center  Tailoring  Co., 
Cincinnati,  from  $75,000  to  $100,000. 

The  West  Park  Realty  Co.,  Al- 
liance, from  $100,000  to  $400,000. 

Decrease. 

The  Tildesley  Coal  Co.,  Cincinnati, 
from  $250,000  to  $100,000. 

The  O'Neil  Tire  &  Rubber  Co., 
Akron,  from  $100,000  to  $50,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2291— In  the  Matter  of  the  Application  of  The  East  Ohio  Ga^ 
Company  for  the  Issuance  and  Disposition  of  $461,000.00  of 
Common  Stock. — Prayer  Granted. 


(Dated  July  15,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to* all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  East  Ohio  Gas  Com- 
pany, (a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Ohio),  for  the  consent  and  au- 
thority of  this  Commission .  t<?  issue  and  dispose  of  its  common 
capital  stock  of  the  par  value  of  $461,000.00,  the  proceeds  arising 
from  the  sale  thereof  to  be  used  to  pay  and  discharge  certain  out- 
standing bonds  and  debentures,  of  the  aggregate  principal  sum  of 
$786,366.06,  originally  issued  by  The  Akron  Gas  Company  and  now 
constituting  a  lien  and  encumbrance  upon  the  property  and  plant 
of  the  applicant  at  Akron,  Ohio;  and  the  evidence  offered  at  said 
hearing. 

The  Commission,  being  fully  advised  in  the  premises,  finds 

That,  as  of  April  first,  1921,  the  property,  acquired  in 
1914,  by  The  East  Ohio  Gas  Company  from  The  Akron  Gas 
Company  as  expanded  and  improved  by  said  The  East  Ohio 
Gas  Company,  has  a  net  present  value  of  $499,953.00; 

That,  for  and  on  account  of  the  acquisition  of  said  prop- 
erty, the  applicant  has,  from  the  proceeds  of  capital  securities 
authorized  by  this  Commission,  paid  the  sum  of  $8,000.00, 
and  for  the  extension  and  improvement  thereof,  expended,  to 
April  first,  1921,  certain  moneys  from  its  treasury,  none  of 
which  were  obtained  by  the  issue  of  stocks,  bonds  or  other  evi- 
dences of  indebtedness : 

That  said  property  having  been  acquired  subject  to  cer- 
tain encumbrances,  the  applicant,  as  of  April  first,  1921,  afore- 
said, is  entitled  to  issue  capital  securities  of  a  par  value  suffi- 
cient to  provide  the  sum  of  $491,953.00 ; 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $461,000.00  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  and  on  account  of  the 
acquisition  of  property  and  the  reimbursement  of  applicant's 
treasury  for  the  aforesaid  uncapitalized,  capital  expenditures 
therefrom, 

385 


386  Department  Reports 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  common  capital  stock  as  aforesaid  should  be  granted. 
It  is,  therefore, 

Ordered,  That  said  The  East  Ohio  Gas  Company  be,  and  here- 
by it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  four  hundred  and  sixty-one  thousand  dollars  ($461,000.00), 
and  that  said  common  capital  stock  be  sold  for  the  highest  price 
obtainable  but  n&t  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  devoted  to  and  used  for  the  following  purposes, 
and  no  others,  to-wit:  Applied  toward  the  payment  of  the  balance 
of  the  price  for  the  property  of  The  Akron  Gas  Company  and  the 
reimbursement  of  applicant's  treasury  for  the  moneys,  not  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness,  expended  therefrom,  for  net  additions,  extensions 
and  improvements  to  said  property  to  the  first  day  of  April,  1921, 
the  total  sum  of  which,  as  of  said  date,  amounts  to  $461,953.00. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  common  capital  stock 
and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms 
and  conditions  of  this  order.    It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  the 
value  of  said  property  shall  not  be  binding  upon  this  Commission 
in  any  future  proceeding  involving  the  matters  of  rates  or  service. 


Advanced  Utility  Rate  Proceeding  No.  21 — In  the  Matter  of  the 
Proposed  Rates  of  The  Ohio  Utilities  Company  for  Gas  and  Elec- 
tric Service  Filed  to  Become  Effective  August  25,  1920. — Rates 
Fixed. 


(Dated  July  5,  1921.) 

The  Commission  having  heretofore,  upon  complaint  filed  by  the 
Business  Men's  Association  of  Hillsboro,  Ohio,  by  order  duly  made 
herein,  suspended  the  going  into  effect  of  the  proposed  increased 
rates  and  charges  for  electric  service  at  Hillsboro,  Ohio,  contained 
in  a  schedule  designated  P.  U.  C.  O.  No.  3,  filed  by  The  Ohio  Utilities 
Company  to  become  effective  August  26,  1920,  (which  proposed 
rates  and  charges  were  thereafter  collected  by  said  respondent  under 
authority  of  its  undertaking  duly  filed  herein) ,  and  entered  upon  an 
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investigation  to  determine  the  property  of  said  proposed  increased 
rates. 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  pursuant  to  law,  said  matter  came  on  for  con- 
sideration. 

The  Commission,  being  fully  advised  in  the  premises,  and  tak- 
ing into  consideration  the  value  of  the  respondent's  property  used; 
and  useful  for  the  convenience  of  the  public  in  the  furnishing  of 
said  service,  the  cost  of  furnishing  said  service  and  the  necessity 
for  making  reservations  from  income  for  depreciation  and  con- 
tingencies, finds: 

That  the  said  proposed  rates  and  charges  set  forth  in  said 
schedule  P.  U.  C.  0.  No.  3,  save  and  except  the  following: 

Residence  and  Commercial  Lighting — 

15c  per  kilowatt  hour  for  the  first  200  kilwatt  hours,  net 
12c  per  kilowatt  hour  for  all  over  200  kilowatt  hours,  net 

Private  Garage  Automobile  Charging — 

Minimum  bill,  $2.00  per  month,  which  rates  and  charges 
insofar  as  they  exceed  the  following: 

Residence  and  Commercial  Lighting — 
12c  per  kilowatt  hour  for  the  first  200  kilowatt  hours,  net 
10c  per  kilowatt  hour  for  all  over  200  kilowatt  hours,  net 

Private  Garage  Automobile  Charging — 
Minimum  bill  $1.00  per  month,  net. 

hereby  are  found  and  determined  to  be  excessive,  unjust  and  un- 
reasonable, are  not  unjust,  unreasonable  or  excessive,  and  will  not 
yield  a  rate  of  return  greater  than  the  said  The  Ohio  Utilities 
Company  is  entitled  to  earn  upon  its  said  property.  It  is  therefore, 
Ordered,  That  the  following  rates  and  charges : 

Residence  and  Commercial  Lighting — 
12c  per  kilowatt  hour  for  the  first  200  kilowatt  hours,  net 
10c  per  kilowatt  hour  for  all  over  200  kilowatt  hours,  net 

Private  Garage  Automobile  Charging  — 
Minimum  bill  $1.00  per  month,  net. 

be  substituted  for  the  rates  and  charges  hereinbefore  found  and 
determined  to  be  excessive,  unjust  and  unreasonable.    It  is  further 

Ordered,  That  said  The  Ohio  Utilities  Company  be,  and  hereby 
it  is  notified,  directed  and  required  to  correct  its  schedule  to  con- 
form to  the  findings  hereinbefore  set  forth.    It  is  further 

Ordered,  That  authority  be  and  hereby  it  is  granted  said  com- 
pany to  correct  by  interlining  in  red  ink,  the  schedule  now  on  file 
with  this  Commission  to  conform  hereto.    It  is  further 
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Ordered,  That  said  The  Ohio  Utilities  Company  be,  and  it 
hereby  is  notified  and  required  to  refund  to  all  consuihers  served 
under  said  schedule  designated  P.  U.  C.  O.  No.  3,  either  in  cash  or 
by  credit  on  current  bills,  any  differences  there  may  be  in  the  rates 
and  charges  paid  by  such  consumers  during  the  pendency  of  this 
action  and  the  rates  and  charges  herein  found  by  the  Commission* to 
be  just  and  reasonable;  whereupon  the  undertaking  heretofore 
filed  herein  shall  be  discharged  and  released.    It  is  further 

Ordered,  That  as  to  all  other  matters,  this  investigation  be, 
and  hereby  it  is  discontinued. 


Advanced  Utility  Rate  Proceeding  No.  51 — In  the  Matter  of  the 
Proposed  Increased  Rates  and  Charges  of  The  Ravenna  Gas  and 
Electric  Light  Company  for  Electric  Service,  Filed  to  Become 
Effective  April  1,  1921.— Prayer  Denied. 


(Dated  July  7,  1921.) 

The  Commission  having  heretofore,  upon  complaint  of  William 
A.  Carpenter  and  Warren  H.  Menough,  by  order  duly  made  and 
entered  herein,  suspended  the  going  into  effect  of  the  proposed 
increased  rates  for  electric  service  furnished  outside  the  munici- 
palities of  Ravenna  and  Mantua,  Ohio,  contained  in  a  schedule, 
designated  First  Revised  Sheet  No.  10  to  P.  U.  C.  O.  No.  3,  filed  by 
The  Ravenna  Gas  and  Electric  Light  Company  to  become  effective 
April  1,  1921,  and  entered  upon  a  hearing  and  investigation  to  de^ 
termine  the  propriety  of  said  proposed  increased  rates : 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  said  matter  came  on 
for  final  consideration  upon  the  evidence  submitted  at  the  hearings 
herein  had  and  the  report  of  the  Commission's  independent  in- 
vestigation and  inquiry  into  said  matter: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  taking  into  consideration  the  value 
of  respondent's  property  used  and  useful  for  the  convenience  of  the 
public  in  the  furnishing  of  said  service,  the  cost  of  furnishing  said 
service,  and  the  necessity  of  making  reservations  from  income  for 
depreciation  and  contingencies,  that  the  proposed  rates  and  charges 
for  the  furnishing  of  electric  service  outside  the  municipalities  of 
Ravenna  and  Mantua,  Ohio,  set  forth  and  contained  in  schedule 
designated  First  Revised  Sheet  No.  10  to  P.  U.  C.  0.  No.  3  of  The 
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Ravenna  Gas  and  Electric  Light  Company  are  not  unjust,  un- 
reasonable or  excessive  and  will  not  yield  said  company  a  greater 
rate  of  return  than  it  is  entitled  to  earn  upon  its  said  property,  it 
is,  therefore, 

Ordered,  That  the  order,  heretofore  made  and  entered  herein, 
suspending  the  going  into  effect  of  the  rates  and  charges  contained! 
in  said  proposed  schedule  of  said  The  Ravenna  Gas  and  Electric 
Light  Company,  be,  and  hereby  it  is  rescinded,  and  that  said  in- 
vestigation be,  and  hereby  it  is  discontinued. 

No.  2223— S.  D.  Smith,  D.  W.  Osswald  and  O.  L.  Wysang,  Com- 
plainants, vs.  The  Preble  County  Telephone  Company  and  The 
United  Home  Telephone  Company,  Defendants. — Prayer  Denied. 


(Dated  July  15,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  the  argument  of  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  it  appearing  that,  since  the  submission  of  the  matter 
The  United  Home  Telephone  Company  has  installed  the  service 
applied  for  by  complainant,  0.  L.  Wysong,  and  it  appearing  fur- 
ther that  complainants,  S.  D.  Smith  and  D.  W.  Osswald  reside  within 
the  territory  developed  by  said  The  Preble  County  Telephone  Com- 
pany, and  not  served  by  said  The  United  Home  Telephone  Com- 
pany, the  Commission  finds  that  complainants,  the  said  S.  D.  Smith 
and  D.  W.  Osswald  are  not  entitled  to  the  relief  prayed  for.  It  is, 
therefore, 

Ordered,  That  the  petition  of  the  said  S.  D.  Smith  and  D.  W. 
Osswald  for  an  order  requiring  the  furnishing  of  local  exchange 
service  at  their  respective  residences  by  The  United  Home  Tele- 
phone Company  of  Brockville,  Ohio,  be,  and  hereby  the  same  is 
denied. 

No.  2323 — The  Incorporated  Village  of  North  Baltimore,  Com- 
plainant, vs.  The  North  Baltimore  Water  and  Electric  Company, 
Defendant. — Dismissed. 


(Dated  July  14,  1921.) 

This  cause  coming  to  be  heard  upon  the  complaint  and  protest  of 
the  Village  of  North  Baltimore,  Ohio  vs.  The  North  Baltimore  Water 
and  Electric  Company,  and  it  appearing  from  the  complaint  and 
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protest  of  the  complainant  herein  that  there  are  contractual  re- 
lations existing  between  the  complainant,  The  Village  of  North 
Baltimore,  and  the  defendant,  The  North  Baltimore  Water  and 
Electric  Company,"  by  virtue  of  an  alleged  ordinance,  which  com- 
plainant alleges  does  not  expire  until  1922,  which  is  the  basis  of  an 
injunction  proceeding  instituted  by  the  complainant  in  a  court  of 
competent  jurisdiction  of  this  State,  in  which  litigation  a  tem- 
porary restraining  order  has  been  issued  restraining  defendant 
from  putting  in  force  and  collecting  the  rates  set  forth  in  the 
schedule  sought  by  the  complainant  to  be  suspended  under  said  com- 
plaint, and  complainant  insisting  under  its  complaint  that  this 
Commission  has  no  jurisdiction  in  this  matter,  and  the  Supreme 
Court  of*  Ohio,  in  case  No.  16747,  decided  June  21,  1921,  having 
held: 

"When  it  is  properly  shown  to  the  Public  Utilities  Com- 
mission that  an  order  prayed  for  in  an  application  filed  with 
It  will  affect  rights  which  are  involved  in  an  action  pending 
in  a  court  of  general  jurisdiction  at  the  time  of  the  filing  of 
the  application,  it  is  the  duty  of  the  Commission  to  dismiss  the 
application." 

It  is,  therefore, 

Ordered,  That  said  complaint  and  protest  be,  and  the  same 
hereby  is  dismissed  for  want  of  jurisdiction  by  this  Commission  in 
the  premises. 

No.  1141 — In  the  Matter  of  the  Joint  Application  of  The  United 
Home  Telephone  Company,  a  Corporation  Organized  Under  the 
Laws  of  Ohio,  Whose  Principal  Office  is  at  Belief  on  taine,  Ohio,  and 
The  Logan  County  Farmers  Telephone  Company,  a  Corporation 
Organized  Under  the  Laws  of  Ohio,  Whose  Principal  Office  is  at 
Bellefontaine,  Ohio. — Prayer  Denied. 


(Dated  July  15,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place' 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  United  Tele- 
phone Company  for  such  further  modification  and  amendment  of 
the  order,  made  and  entered  herein  as  of  date,  October  tenth,  1917, 
as  amended  July  eleventh,  1918,  as  will  permit  and  authorize  said 
company  to  establish  certain  proposed  increased  rental  charges  for 
the  furnishing  of  local  exchange  service  at  DeGraff,,  Rosewood, 
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Springhills  and  West  Liberty,  Ohio ;  and  the  evidence  offered  at 
said  hearing. 

The  Commission,  being  fully  advised  in  the  premises,  and 
having  due  regard  for  the  cost  of  furnishing  said  service,  the 
necessity  for  making  reservation  from  income  for  depreciation  and 
contingencies,  and  the  revenues  arising  from  applicant's  operations 
under  its  present  rates,  with  the  rate  of  return  upon  its  investmefat 
thereby  provided,  finds  that  said  company  is  not,  at  the  present 
time,  ^ntitled  to  the  relief  prayed  for.    It  is,  therefore, 

Ordered,  That  the  Second  Supplemental  Application  of  said 
The  United  Telephone  Company,  praying  for  a  further  modification 
of  the  order,  made  and  entered  herein  as  of  date,  October  tenth', 
1917,  as  amended  July  eleventh,  1918,  be,  ^nd  the  same  hereby  is 
denied. 


AT'lORNEY  GENERAL 


(1)  Where  a  Mayor  Finds  an  Accuser  Guilty  of  an  Offense  Which 
He  Has  Jurisdiction  to  Determine,  it  is  His  Duty  to  Pronounce 
the  Judgment  Provided  by  Law. — (2)  A  Mayor  is  not  Auth- 
orized to  Suspend  or  Remit  the  Payment  of  a  Fine;  However, 
Under  the  Probation  Laws  Where  the  Accused  Has  Been  Sent- 
enced to  Imprisonment  Until  a  Fine  is  Paid,  He  May  Suspend  the 
Execution  of  the  Sentence,  Granting  the  Defendant  Time  to  Pay 
the  Fine;  This  Action  Must  be  Taken  Before  Sentence  is  Carried 
Into  Execution. — (3)  There  is  no  Authority  Whereby  a  Mayor 
May  Legally  Suspend  a  Fine  on  Condition  that  the  Defendant 
Pay*  a  Stipulated  Sum  to  Some  Other  Party. — (4)  A  Mayor  Can- 
not be  Held  Financially  Liable  for  Errors  in  Judgment  in  Ren- 
dering His  Decisions,  When  Acting  as  a  Magistrate;  However, 
an  Unauthorized  Attempted  Suspension  of  a  Fine  Cannot  Operate 
as  a  Suspension  in  Legal  Contemplation,  and  Under  Such  Cir- 
cumstances the  Judgment  is  Still  in  Force  and  May  Be  Collected 
as  Provided  by  Law. 


No.  2?13—  (Opinion  Dated  June  30,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen:  Your  recent  communication  is  as  follows: 

"We  are  respectively  requesting  your  written  opinion 
upon  the  following  matters  relative  to  the  conduct  of  the 
mayor's  court  in  the  city  of  'X.' 

'A  is  brought  before  the  court  on  the  charge  of  keeping 
a  place  where  intoxicating  liquor  is  sold  and  it  is  not  the  first 
offense.  Formal  trial  is  not  held  and  no  record  made  of  the 
case.  The  mayor  adjudges  the  prisoner  guilty  and  gives  said 
prisoner  the  choice  of  paying  a  fine  of  $400.00  or  contributing 
$500.00  to  the  Salvation  Army.  The  prisoner  accepts  the  lat- 
ter. 

Question  1.  Is  a  mayor  authorized  to  render  such  a  deci- 
sion ?  If  not,  can  he  be  held  financially  liable  for  the  amount 
of  fine  ? 

'B*  is  brought  before  the  court  charged  with  speeding. 
No  formal  trial  is  held  and  no  record  made  of  the  case.  The 
mayor  gives  the  prisoner  the  choice  of  paying  a  fine  of  $50.00 
or  paying  $25.00  to  the  Salvation  Army.    The  captain  of  the 
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Salvation  Army  is  called  in  and  the  payment  is  made  to  him 
directly  by  the  prisoner. 

Question  2.  Is  a  mayor  authorized  to  render  such  a  deci- 
sion? If  not,  can  he  be  held  financially  liable  for  the  am6unt 
of  fine? 

A  special  fund  is  kept  for  charity  purposes.  This  fund 
is  not  a  part  of  the  official  records  of  the  auditor  and  treasurer 
but  the  money  is  kept  by  the  director  of  public  service  and 
paid  out  by  him,  he  keeping  memorandum  record. 

lC  is  brought  before  the  court  on  the  charge  of  violation 
of  Section  13195,  G.  C.  This  case  is  docketed.  The  mayor 
renders  judgment  for  fine  of  $500.00  and  costs.  The  fine  is 
suspended  on  condition  that  the  defendant  pay  $100.00  to  the 
special  fund  described  above. 

Question  3.  Is  a  mayor  authorized  to  render  such  a  deci- 
sion? If  not,  can  he  be  held  financially  liable  for  the  amount 
of  fine  ? 

In  a  number  of  cases  for  violation  of  Section  13195,  G.  C., 
as  well  as  other  offences,  fine  and  costs  are  rendered  as  the 
sentence  and  a  part  of  the  fine  is  suspended  on  condition  that 
the  defendant  pay  a  certain  amount  to  the  special  charity 
fund  described  above. 

Question  4.  Is  a  mayor  authorized  to  render  such  a  deci- 
sion?   If  not,  can  he  be  held  financially  liable  for  the  fine?" 

From  the  statement  of  facts  submitted  upon  which  your  first 
and  second  question  are  based,  it  is  difficult  to  determine  whether 
the  action  taken  by  the  mayor  amounts  to  an  attempt  to  suspend 
the  fine  or  whether  said  action  constitutes  a  failure  to  pronounce 
sentence  on  the  accused. 

It  is  clear  from  the  facts  stated  upon  which  your  third  and 
fourth  questions  are  based,  that  the  action  therein  taken  amounts 
to  an  attempt  to  suspend  the  fine. 

This  department  in  an  opinion  rendered  to  your  bureau,  re- 
ported in  Opinions  of  the  Attorney  General,  1919,  p.  1542,  gave 
consideration  to  the  authority  of  a  mayor  or  magistrate  to  sus- 
pend or  modify  a  sentence,  to  which  reference  is  hereby  made. 
Also,  opinion  No.  1822,  found  in  Opinions  of  the  Attorney  General, 
1921,  considers  to  some  extent  the  provisions  of  the  probation 
statutes.  In  the  latter  opinion  reference  was  made  to  the  case 
of  Dillon  vs.  State,  38  O.  S.,  586,  in  which  it  was  held  "when  the 
accused  is  properly  convicted,  it  is  the  duty  of  the  court  to  pro- 
nounce the  judgment  provided  by  law."  It  was  further  said  in 
said  opinion  of  the  attorney  general,  "A  court  or  magistrate  is 
neglectful  of  duty  and  in  default  thereof  when  there  is  failure 
to  pronounce  the  judgment  provided  by  law." 
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In  the  event  that  the  facts  stated  in  connection  with  your 
first  and  second  questions  show  that  the  mayor  failed  to  pronounce 
sentence,  what  has  heretofore  been  said  will  clearly  dispose  of  the 
first  part  of  said  first  and  second  questions.  If  however,  the  action 
taken  should  amount  to  a  suspension  of  the  fine,  what  is  herein- 
after said  relative  to  your  third  and  fourth  questions  will  be  ap- 
plicable to  the  first  and  second  questions. 

In  the  former  opinion  above  referred  to  it  was  pointed  out 
clearly  that  the  only  authority  a  mayor  has  to  suspend  a  sentence 
is  under  the  authority  of  the  so-called  probation  statutes,  found 
in  Sections  13706  to  13715,  inclusive,  of  the  General  Code. 

Said  opinion  pointed  out  that  there  were  certain  limitations  men- 
tioned in  said  sections  and  that  the  mayor  had  authority  to  sus- 
pend or  modify  a  sentence,  subject  to  the  limitations  therein  men- 
tioned. It  was  further  pointed  out  that  under  the  provisions  of  the 
law  any  action  taken  by  the  court  in  reference  to  this  procedure 
in  any  case  proper  for  such  action,  must  be  taken  before  the  sent- 
ence is  carried  into  execution.  From  your  statement  of  facts  in 
the  cases  mentioned  it  does  not  appear  whether  or  not  that  sent- 
ence had  been  carried  into  execution. 

However,  in  view  of  your  question,  it  seems  important  to  give 
special  consideration  to  the  provisions  of  Section  13711,  G.  C, 
which  provides : 

"When  the  sentence  of  the  court  or  magistrate  is  that 
the  defendant  be  imprisoned  in  a  workhouse,  jail,  or  other 
institution,  except  the  penitentiary  or  the  reformatory,  or  that 
the  defendant  be  fined  and  committed  until  such  fine  be  paid, 
the  court  or  magistrate  may  suspend  the  execution  of  said 
sentence  and  place  the  defendant  on  probation,  and  in  charge 
of  a  probation  officer  named  in  such  order,  in  the  following 
manner: 

(1)  In  case  of  sentence  to  a  workhouse,  jail  or  other 
correctional  institution,  the  court  or  magistrate  may  suspend 
the  execution  of  the  sentence  and  direct  that  such  suspension 
continue  for  such  time,  not  exceeding  two  years,  and  upon 
such  terms  and  conditions  as  it  shall  determine; 

(2)  In  case  of  a  judgment  of  imprisonment  until  a  fine 
is  paid,  the  court  may  direct  that  the  execution  of  the  sentence 
be  suspended  on  such  terms  as  it  may  determine  and  shall 
place  the  defendant  on  probation  to  the  end  that  said  defend- 
ant may  be  given  the  opportunity  to  pay  such  fine  within  a 
reasonable  time;  provided,  that  upon  payment  of  such  fine, 
judgment  shall  be  satisfied  and  the  probation  cease.'9 

It  will  be  noted  that  under  the  provisions  of  this  section  there 
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are  two  conditions  referred  to;  first,  where  the  sentence  is  to  a 
workhouse,  jail  or  other  correctional  institution,  and,  second,  in  a 
case  of  a  judgment  of  imprisonment  until  a  fine  is  paid.  In  the 
former  case  it  would  seem  that  the  court  may  suspend  the  execu- 
tion of  sentence  upon  such  terms  as  he  deems  advisable.  However, 
from  the  provisions  of  the  second  paragraph  referred  to,  it  is  clear 
that  it  is  not  contemplated  by  the  statutes  that  the  payment  of  the 
fine  shall  be  suspended  or  remitted ;  rather,  authority  is  given  only 
to  grant  time  for  the  payment  of  the  same. 

Applying  the  provisions  of  this  section  to  the  statement  of 
facts  submitted,  it  seems  clear  that  the  court  had  no  authority 
to  suspend  the  sentence  under  such  conditions.  As  heretofore 
pointed  out,  it  is  the  duty  of  a  court  to  pronounce  the  sentence 
imposed  by  law.  It  is  indisputable  that  the  orders  made  relative 
to  the  payment  of  the  fine  were  wholly  erroneous.  Whether  we 
regard  the  court's  action  as  a  suspension  of  the  fine  or  failure 
to  pronounce  the  sentence  imposed  by  law,  the  conclusion  must  be 
the  same,  that  is,  that  the  order  made  was  not  proper.  What  has 
been  said  will  dispose  of  the  first  part  of  all  of  the  questions  pre- 
sented. 

Coming  now  to  the  latter  part  of  each  question,  as  to  whether 
or  not  the  court  can  be  held  financially  liable  for  the  amount  of 
the  fine,  it  is  believed  that  the  question  must  be  answered  in  the 
negative. 

While  the  action  taken  is  obviously  without  authority  of  law, 
yet  it  is  an  order  made  by  a  judicial  tribunal,  and  it  is  believed 
that  the  action  of  a  court  cannot  be  questioned,  excepting  in  a 
procedure  which  would  authorize  a  higher  authority  to  review  the 
same. 

Notwithstanding  the  apparent  erroneous  orders  made  in  the 
cases  described,  no  law  has  come  to  my  attention  which  will 
authorize  your  bureau  to  hold  such  a  magistrate  financially  liable 
for  errors  of  judgment  as  to  the  extent  of  his  powers.  It  is  sug- 
gested that  your  bureau  can  properly  point  out  to  such  officials 
the  irregularity  and  make  suggestions  in  connection  therewith.  If 
such  an  official  should  wantonly  refuse  to  comply  with  the  instruc- 
tions given,  it  may  be  that  such  wanton  disregard  for  the  duties 
imposed  by  law  would  constitute  a  cause  of  removal  bf  the  gov- 
ernor. However,  as  above  indicated,  notwithstanding  that  the 
action  taken  causes  a  financial  loss  to  the  city,  there  seems  to  be 
no  authority  whereby  such  a  court  can  be  held  financially  liable 
for  errors  of  judgment. 
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However,  it  should  be  further  noted  in  this  connection  that 
the  attempt  of  the  court  to  suspend  a  fine  in  violation  of  the 
provisions  of  law  cannot  operate  as  an  actual  suspension  in  legal 
contemplation.  Therefore,  it  would  seem  that  the  fines  imposed 
in  the  cases  you  mention  are  still  owing  to  the  state.  In  an  opinion 
of  my  predecessor,  found  in  Opinions  of  the  Attorney  General, 
1918,  p.  362,  the  syllabus  reads: 

"A  mayor  is  without  authority  to  allow  fines  and  costs 
in  cases  to  go  unpaid  and  if  he  does  so,  such  fines  and  costs 
may  be  recovered  as  follows: 

In  cases  of  violations  of  municipal  ordinances,  recovery 
can  be  had  in  the  name  of  the  corporation,  as  provided  in 
Sections  4561  and  4562  of  the  General  Code,  but  these  suits 
must  be  commenced  within  one  year  after  the  violation  of  the 
ordinance. 

In  the  case  of  a  violation  of  an  ordinance,  where  resort 
cannot  be  had  to  these  sections,  and  in  state  cases,  mandamus 
will  lie  against  the  mayor,  at  the  instance  of  the  interested 
party,  to  compel  him  to  issue  execution  on  the  judgment  for 
fines.  At  the  instance  of  the  officers  to  whom  costs  in  these 
casses  are  due,  mandamus  will  also  lie  against  such  mayor  to 
compel  the  issuance  of  the  execution  to  collect  the  costs  in 
these  cases." 

It  would  seem  that  the  above  holding  is  applicable  to  the 
cases  you  present  wherein  the  fines  were  not  collected  after  having 
been  assessed,  and  collection  may  be  made  as  provided  by  law. 

Mineral  (Oil)  Rights  in  Land  Required  by  Law  to  be  Separately 
Listed  and  Valued  for  Taxation  are  Considered  as  Real  Estate 
for  Taxation  Purposes. — If  the  Taxes  on  Such  Separate  Entry 
Become  Delinquent,  Such  Taxes  May  be  Certified  to  the  Auditor 
of  State  as  Delinquent  Land  Tax. — If  a  Land  Owner  Purchases 
an  Oustanding  Mineral  (Oil)  Right  in  His  Own  Land,  the  De- 
linquent Taxes  Thereon  Follow  the  Mineral  Right  to  the  Land. 


No.  2221— (Opinion  Dated  July  1,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  The  Commission  recently  submitted  to  this  de- 
partment the  following  questions : 

"Is  an  oil  lease  to  be  considered  as  real  estate?  If  so, 
and  if  the  tax  becomes  delinquent  oh  a  lease,  should  it  be 
certified  to  the  auditor  of  state  as  delinquent  land  tax  ? 

In  case  a  land  owner  purchases  an  outstanding  oil  lease 
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on  his  land  do  the  delinquent  taxes  thereon  follow  the  land, 
or  are  they  the  personal  obligations  of  the  former  owner?" 

The  Commission  does  not  advise  just  what  kind  of  an  interest 
is  meant  by  the  phrase  "oil  lease"  as  used  in  its  letter,  nor  is  any 
form  of  indenture  or  other  instrument  submitted  in  order  that  this 
department  may  determine  the  exact  legal  qualities  of  the  rights 
arising  thereunder.  A  complete  answer  to  the  Commission's  ques- 
tions could  not  be  given  without  such  additional  information.  This 
opinion  will  therefore  be  limited  by  making  an  assumption,  namely, 
that  the  Commission  has  in  mind  in  using  'the  term  "oil  lease," 
a  grant  having  the  legal  effect  of  creating  in  the  "lessee"  a  right 
to  the  minerals  "in  a  tract,  parcel  or  lot  of  land,"  which  is  re- 
quired by  Section  5560  and  succeeding  sections  of  the  General  Code 
to  be  separately  valued  and  listed  for  taxation.  That  is  to  say,  it 
will  be  assumed  that  the  Commission's  questions  relate  to  the 
kinds  of  mineral  rights  referred  to  in  the  sections  mentioned. 
Those  sections  provide,  in  part,  as  follows : 

"Sec.  5560.  *  *  *  where  the  fee  of  the  soil  of  a  tract, 
parcel  or  lot  of  land,  is  in  any  person  natural  or  artificial, 
and  the  right  to  minerals  therein  in  another,  it  shall  be  yalued 
and  listed  agreeably  to  such  ownership  in  separate  entries, 
specifying  the  interests  listed,  and  be  taxed  to  the  parties 
owning  different  interests,  respectively." 

"Sec.  5562.  (Contains  provision  for  annual  revision  by 
the  personal  property  assessors  of  mineral  values,  whether 
separately  assessed  or  not.) 

"Sec.  5563.  Where  the  fee  of  the  soil  and  the  minerals, 
or  part  of  either,  of  a  lot  or  parcel  of  land  has  been  previously 
assessed  for  taxation  in  the  name  of  the  same  person,  but  the 
title  to  the  fee  of  the  soil  is  in  one  or  more  persons,  and  the 
title  to  such  minerals,  or  any  of  them,  or  any  right  to  the 
minerals  therein,  or  any  of  them,  is  in  another  person,  the 
county  auditor  shall  ascertain  from  the  returns  made  to  him 
by  the  assessor  as  provided  in  Section  5562  of  the  General 
Code,  or  from  any  other  source  of  information  at  his  com- 
mand, the  aggregate  value  of  such  lot  or  parcel  of  land  and 
the  minerals  or  rights  thereto,  and  shall  equitably  divide  and 
apportion  such  aggregate  valuation  between  the  owner  or  own- 
ers of  the  fee  of  the  soil  and  the  owner  or  owners  of  such 
minerals  and  rights  thereto  so  held  separately  from  the  fee 
of  the  soil,  according  to  the  relative  value  of  the  interests  so 
held  by  such  owners  of  the  fee  of  the  soil  and  such  minerals 
or  rights  thereto,  respectively." 

This  department  feels  justified  in  making  the  above  assump- 
tion because  unless  the  interest  in  question  is  of  such  kind  as  to 
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be  subject  to  the  above  sections,  it  would  not  be  separately  taxed 
at  all,  but  the  value  of  the  tract  or  parcel  of  real  property  ascrib- 
able  to  the  existence  of  valuable  minerals  therein  would  enter  into 
and  become  a  part  of  the  value  of  the  tract  itself,  and  the  questions 
which  the  Commission  submits  would  not  even  arise. 

Upon  the  above  assumption  the  first  question  submitted  by 
the  Commission,  namely,  is  an  oil  lease  to  be  considered  as  real 
estate?  is  to  be  answered  in  the  affirmative.  That  is  to  say,  Sec- 
tion 5560  and  the  other  sections  referred  to  and  quoted  plainly 
provide  that  a  right-  to  minerals  in  a  particular  tract  or  parcel  of 
real  estate  of  such  nature  as  to  be  separately  assessed  for  taxa- 
tion purposes  is  to  be  so  assessed  as  real  estate. 

The  remaining  part  of  the  first  question  requires  considers 

tion  of  the  following  sections: 

"Sec.  5671.  TJie  lien  of  the  state  for  taxes  levied  for  all 
purposes,  in  each  year,  shall  attach  to  all  real  property  subject 
to  such  taxes  on  the  day  preceding  the  second  Monday  of 
April,  annually,  and  continue  until  such  taxes,  with  any  pen- 
alties accruing  thereon,  are  paid.' 

"Sec.  5678.  If  one-half  the  taxes  charged  against  an 
entry  of  real  estate  is  not  paid  on  or  before  the  twentieth  day 
of  December,  in  that  year,  or  collected  *  *  *  prior  to  the  Feb- 
ruary settlement,  a  penalty  of  fifteen  per  cent,  thereon  shall 
be  added  to  such  half  of  said  taxes  on  the  duplicate.  If  such 
taxes  and  penalty,  including  the  remaining  half  thereof,  are 
not  paid  on  or  before  the  twentieth  of  June  next  thereafter, 
or  collected  *  *  *  prior  to  the  next  August  settlement,  a 
like  penalty  shall  be  charged  on  the  last  half  of  such  taxes. 
The  total  of  such  amounts  shall  constitute  the  delinquent 
taxes  on  such  real  estate  to  be  collected  in  the  summer  pres- 
cribed by  law." 

"Sec.  5679.  If  the  total  amount  of  delinquent  taxes  and 
penalty  as  provided  in  the  next  preceding  section,  together 
with  one-Half  of  the  taxes  charged  against  such  real  estate 
for  the  current  year,  is  not  paid  on  or  before  the  twentieth 
day  of  December,  of  the  same  year,  the  Delinquent  taxes  and 
penalty,  and  the  whole  of  the  taxes  of  the  current  year,  shall 
be  due,  and  be  collected  by  the  sale  of  the  real  estate,  in  the 
manner  authorized  by  law.  *  *  *." 

Sections  5704  to  5711,  inclusive,  provide  for  the  making  and 
publishing  of  the  delinquent  tax  certification. 

Section  5715,  to  be  considered  in  connection  with  the  Commis- 
sion's second  question,  provides  as  follows : 

"The  auditor  shall  transfer  the  entry  'Certified  De- 
linquent,' from  the  tax  duplicate  of  one  year  to  the  tax  dupli- 
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cate  of  the  next  year,  and  if  such  land  has  been  transferred, 
this  entry  'Certified  Delinquent'  shall  follow  the  land  in  the 
new  owner's  name,  unless  the  taxes,  assessments  and  penalty, 
together  with  the  interest  due,  have  been  paid, 

Section  5716  relates  directly  to  the  first  question  submitted  by 

the  Commission,  and  is  as  follows : 

"Within  five  days  after  the  second  Tuesday  of  February 
each  year,  the  county  auditor  shall  deliver  to  the  auditor  of 
state,  a  list  showing  the  certification  so  made  by  him,  and  the 
names  in  which  the  lands  described  in  the  certification  stood 
upon  the  tax  duplicate.  Two  copies  of  such  list  shall  be  kept 
posted  for  a  period  of  two  years,  for  public  inspection,  in  a 
prominent  place  in  the  office  of  the  county  auditor.' 

Section  5718,  G.  C,  Providdes,  in  part,  as  follows : 

"It  shall  be  the  duty  of  the  county  auditor  to  file  with 
the  auditor  of  state,  a  certificate  of  each  delinquent  tract  of 
land,  city  or  town  lot,  at  the  expiration  of  four  years,  upon 
which  the  taxes,  assessments,  penalties  and  interest  have  not 
been  paid  for  four 'consecutive  years,  *  *  *  and  it  shall  be 
the  duty  of  the  auditor  of  state  to  cause  foreclosure  proceed- 
ings to  be  brought  in  the  name  of  the  county  treasurer,  upon 
each  unredeemed  delinquent  land  tax  certificate,  *  *  *. 

The  remaining  sections  in  the  same  context  provide  for  form 
of  pleadings  and  for  the  judgment  and  sale  in  such  cases. 

The  only  question  which  is  encountered  is  as  to  whether  the 
words  "tract  of  land,  city  or  town  lot,"  as  used  occasionally  in  the 
sections  relating  to  delinquent  lands,  are  broad  enough  to  include 
a  mineral  right.  This  question  is  not  free  from  difficulty,  especial- 
ly since  the  result  of  the  proceedings  under  the  statute  for  the  col- 
lection of  delinquent  land  taxes  involves  a  forfeiture,  so  that  the 
statutes,  generally  speaking,  are  subject  to  a  strict  construction. 
However,  while  some  of  these  sections  use  the  phrase  above  stated, 
omitting,  of  course,  the  phrase  "or  right  to  the  minerals  therein" 
as  used  in  Section  5560;  others,  such  as  Section  5704,  use  the 
broader  phrase  "delinquent  lands,"  which  is  specifically  defined  in 
Section  5705  of  the  General  Code,  as  follows : 

"Delinquent  lands  as  defined  in  this  act  shall  mean  all 
land  upon  which  the  taxes,  assessments  and  penalties  have  not 
been  paid  for  two  consecutive  semi-annual  tax  paying  periods." 


It  is  clear  that  the  reference  here  is  to  Section  5678,  where 
the  phrase  "an  entry  of  real  estate"  is  used.  In  other  words, 
it  seems  reasonably  clear  that  the  word  "lands"  means  such  things 
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as  are  entered  on  the  duplicate  as  lands,  and  that  phrase,  as  has 
been  pointed  out,  necessarily  includes  separately  assessed  mineral 
rights.  So,  therefore,  when  we  find  the  phrase  "tract  of  land, 
city  or  town  lot"  used  in  sections  like  Section  5712,  for  example, 
it  follows  that  the  first  term  "tract  of  land"  includes  any  land  and 
interest  that  is  separately  assessed.  This  phrase  cannot  be  too 
strictly  construed,  for  the  term  "city  or  town  lot"  as  used  occas- 
ionally in  the  sections  clearly  includes  parts  of  lots  which  are  some- 
times specifically  mentioned.  For  example,  in  Section  5712  we 
find  the  following: 

"The  county  auditor  *  *  *  shall  *  *  *  make  a  certifi- 
cate to  be  known  as  a  delinquent  land  tax  certificate,  for  each 
tract  of  land,  city  or  town  lot  or  part  of  lot  contained  in  such 
advertisement,  *  *  *  describing  each  tract  of  land,  city  or 

town  lot  the  same  as  it  is   described   on    the    tax    duplicate 

*  *  *  » 

It*  is  clear  that  the  second  time  the  phrase  occurs  the  words 
"or  parts  of  lots"  are  to  be  read  into  it.  So  also  where  the  term 
"tract  of  land"  occurs  the  definition  of  "delinquent  lands"  set 
forth  in  Section  5705  is  applicable  to  it. 

For  the  reasons  above  stated,  then,  the  answer  to  the  second 
part  of  the  Commission's  first  question  is  in  the  affirmative. 

The  Commission's  second  question  is  to  be  answered  just  as 
if  the  so-called  "oil  lease"  was  a  separate  tract  of  land  which  had 
changed  ownership.  In  other  words,  the  delinquent  taxes  charged 
on  the  oil  lease  as  an  entry  follow  the  oil  lease,  and  the  right  to 
the  minerals  in  the  tract  is  liable  to  sale  for  delinquent  taxes  just 
as  if  it  were  a  part  of  the  surface  described  by  metes  and  bounds. 
As  between  the  purchaser  and  the  former  owner  of  the  oil  lease 
the  obligation  to  pay  the  taxes  may  be  made  the  subject  of  the 
contract  of  purchase ;  but  as  between  the  state  and  the  parties  the 
liability  attaches  to  the  land  in  rem,  with  the  qualification  above 
hinted  at,  namely,  the  whole  tract  cannot  be  sold  but  only  so  much 
thereof  as  is  represented  by  the  delinquent  entry,  viz.,  the  right 
to  the  oil  therein. 
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A  Non-resident  Insane  Person  Whose  Insanity  Did  Not  Occur  Dur- 
ing the  Time  of  His  or  Her  Residence  in  Ohio,  is  Not  Entitled  to 
Admission  into  the  State  Hospitals  for  the  Same.  Sections  1817- 
1820  and  1950  6.  C. 


No.  2222— (Opinion  Dated  July  1,  1921.) 

» 

Hon.  E.  C.  Shaw,  President,  Ohio  Board  of  Administration,  Colum- 
bus, Ohio. 

Dear  Sir :  Your  letter  of  recent  date  relative  to  the  authority 
of  the  Ohio  Board  of  Administration  to  admit  a  certain  non-resident 
insane  person  to  one  of  the  state  hospitals  for  the  insane,  was  duly 
received. 

The  facts,  as  I  understand  them,  are  as  follows:  The  patient 
formerly  lived  at  Bellefontaine,  Ohio,  but  several  years  ago  she 
moved  to  British  Columbia  where  she  became  insane  and  was  com- 
mitted to  a  hospital  for  the  insane  in  that  jurisdiction.  She  had 
continuously  resided  in  British  Columbia  since  going  there  until 
her  recent  return  to  Ohio  on  a  trial  visit,  as  hereafter  stated.  After 
having  been  confined  in  the  hospital  for  about  one  year  the  author- 
ities in  charge  of  the  hospital  permitted  her  husband  to  take  her 
out  on  a  trial  visit  on  condition  that  he  bring  her  back  to  her 
former  home,  Bellefontaine.  The  period  of  the  trial  visit  ended 
on  June  7,  1921.  She  has  never  recovered  from  the  insanity  for 
which  she  was  committed  to  the  British  Columbia  hospital,  and 
her  condition  is  now  such  as  will  very  shortly  require  that  she  be 
cared  for  in  some  hospital  for  the  insane.  Her  husband  does  not 
wish  to  return  with  her  to  British  Columbia,  but  desires  and  in- 
tends to  remain  in  this  state  and  make  his  home  here. 

The  authority  and  jurisdiction  of  the  Ohio  Board  of  Adminis- 
tration to  admit  insane  persons  to  our  state  hospitals  for  the  in- 
sane are  purely  statutory,  and  the  classes  of  persons  entitled  to  ad- 
mission thereto  are  also  provided  for  by  statute. 

Sections  1817  to  1820  inclusive,  G.  C,  if  they  may  be  consid- 
ered alone  and  independently  of  other  sections  hereinafter  referred 
to,  apparently  warrant  the  Ohio  Board  of  Administration  in  ad- 
mitting into  the  state  hospitals  for  the  insane  persons  not  legal 
residents  of  the  state,  provided  the  peculiar  circumstances  of  each 
particular  case  constitute,  in  the  judgment  of  the  Board  of  State 
Charities,  a  sufficient  reason  therefor,  but  subject,  however,  to  the 
authority  of  the  board  to  transport  the  non-resident  to  the  place 
of  his  or  her  legal  residence  at  the  expense  of  the  state. 
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Section  1817  G.  C,  after  prescribing  the  general  rule  that  a 
person  iu>t  a  legal  resident  of  the  state  shall  not  be  admitted  to  a 
benevolent  institution,  further  provides  among  other  things,  that 
the  board  of  state  charities,  after  careful  investigation,  may  au- 
thorize the  reception  of  such  non-resident  person,  if  the  peculiar4 
circumstances  of  the  case  constitute,  in  its  judgment,  a  sufficient 
reason  therefore.  Section  1818  G.  C.  provides  that  when  applicat- 
ion is  made  to  the  probate  judge  for  the  commitment  of  a  person 
to  a  hospital  for  the  insane,  the  judge  shall  inquire,  among  other 
things,  on  what  grounds  the  application  is  made  when  the  insane 
person  is  not  a  legal  resident  of  the  state.  It  is  next  provided  in 
Section  1819  G.  C.  that  if  the  judge  finds  that  the  person  whose 
commitment  is  requested  has  not  a  legal  residence  in  the  state,  and 
is  of  the  opinion  that  such  person  should  be  committed,  he  shall 
notify  without  delay  the  Ohio  Board  of  Administration,  giving  his 
reasons  for  requesting  admission.  Thereupon  the  board  is  em- 
powered by  Section  1820  G.  C.  to  investigate  the  legal  residence  of 
such  person,  and  at  any  time  after  investigation  is  made,  and  before 
or  after  admission  to  the  institution,  to  transport  the  insane  person 
to  his  legal  residence  at  the  expense  of  the  state. 

It  would  seem  under  the  foregoing  statutes,  considered  alone 
and  independently  of  other  sections  hereinafter  mentioned,  that 
while  the  board  of  administration  may  admit  a  non-resident  insane 
person  to  a  hospital  for  the  insane,  when  the  board  of  state  charities 
authorize  the  reception  of  such  person  on  account  of  the  peculiar 
circumstances  of  the  particular  case,  it  is  not  bound  to  do  so.  In 
other  words,  the  authority  of  the  board  to  admit  in  such  cases  is 
permissive  only,  and  no  mandatory  duty  is  imposed  upon  it  to  re- 
ceive such  patients.  And  not  only  that,  but  the  statute  mentioned 
authorizes  the  board,  either  before  or  after  the  investigation  re- 
ferred to  in  Section  1820,  and  before  or  after  admission,  to  trans- 
port the  patient  to  his  or  her  known  legal  residence. 

The  sections  referred  to,  viz.,  Sections  1817,  1818,  1819  and 
1820  G.  C.  read  as  follows: 

"Sec.  1817.  A  person  not  a  legal  resident  of  the  state 
shall  not  be  admitted  to  a  benevolent  institution,  but,  after 
investigation  as  hereinafter  provided,  the  board  of  state 
charities  may  authorize  the  reception  of  such  person  into  an 
institution,  if  the  legal  residence  cannot  be  ascertained  or  the 
the  peculiar  circumstances  of  the  case  constitute,  in  their 
judgment,  a  sufficient  reason  therefore." 

"Sec.  1818.    When  application  to  a  judge  of  the  probate 
court  is  made  for  the  commitment  of  a  person  to  a  hospital 
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for  insane,  a  hospital  for  epileptics  or  in  the  institution  for 
the  feeble-minded,  or  whenever  application  to  the  superintend- 
ent of  ony  other  benevolent  institution  is  made  for  the  admis- 
sion of  a  person  thereto,  such  judge  or  superintendent  shall 
require  answers  to  the  following  questions : 

1.  Where  was  the  person  born. 

2.  When  did  he  become  a  resident  of  this  state. 

s  3.     When  did  he  become  a  resident  of  the  county. 
4.    If  not  a  legal  resident  of  state  and  county,  on  what 
ground  is  the  application  made." 

Sec.  1819.  If  the  judge  or  superintendent  finds  that  the 
person  whose  commitment  or  admission  is  requested  has  not 
a  legal  residence  is  in  this  state,  or  his  legal  residence  is  in 
doubt  or  unknown,  and  is  of  the  opinion  that  such  person 
should  be  committed  or  admitted  to  such  institution,  he  shall 
notify  without  del&y  the  Ohio  board  of  administration,  giving 
his  reasons  for  requesting  commitment  or  admission." 

Sec.  1820.  The  Ohio  board  of  administration  by  a  com- 
mittee, its  secretary,  or  such  agent  as  it  designates,  shall  in- 
vestigate the  legal  residence  of  such  person,  and  may  send 
for  persons  and  papers  and  administer  oaths  or  affirmations 
in  conducting  such  investigation.  At  any  time  after  investi- 
gation is  made,  and  before  or  after  the  admission,  or  commit- 
ment to  such  institution^  non-resident  person  whose  legal 
residence  has  been  established  may  be  transported  thereto 
at  the  expense  of  this  state." 

But  the  sections  above  referred  to  must,  in  my  judgment,  be 
read  and  construed  in  connection  with  Section  1950  G.  C.,  and  when 
so  considered  the  conclusion  is  justified  that  a  non-resident  insanjfe 
person  whose  insanity  did  not  occur  during  the  time  of  his  or  her 
residence  in  this  state,  is  not  entitled  to  admission  to  our  state 
hospitals  for  the  insane,  although  the  board  of  state  charities  may 
undertake  to  authorize  his  or  her  reception  on  account  of  the  pecul- 
iar circumstances  of  the  case.  In  other  words,  Section  1950  G.  O. 
imposes  a  limitation  upon  the  permissive  authority  conferred  upon 
the  board  by  Sections  1817  and  1820  G.  C.  to  admit  non-resident  in- 
sane persons  to  the  state  hospitals  for  the  insane.  The  section 
reads  as  follows: 

Sec.  1950.  No  person  shall  be  admitted  into  any  such 
hospital,  who  is  not  an  inhabitant  of  the  State,  except  by  au- 
thority of  the  Ohio  board  of  administration  as  provided  by 
law.  Within  the  meaning  of  this  section,  no  person  shall  be 
considered  an  inhabitant  who  has  not  resided  in  the  state  one 
year  next  preceding  the  date  of  his  or  her  application.  No 
person  is  entitled  to  the  benefits  of  the  provisions  herein 
except  those  whose  insanity  occurred  during  the  time  of  his  or 
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her  residence  in  the  state.  The  board  may  direct  the  dis- 
charge of  a  person  when  they  deem  it  expedient." 

In  this  connection  attention  is  directed  to  1913  Opinions  of 
Attorney  General,  Vol.  II,  page  993,  which  was  disposed  of  without 
any  reference  whatever  being  made  to  Section  1950  G.  C.  After 
holding  that  a  non-resident  epileptic  insane  person,  whose  resi- 
dence was  known,  should  be  transported  thereto  by  the  board  under 
authority  of  Section  1820  G.  C,  the  opinion  then  went  on  to  say 
that  "if  *  *  *  his  residence  cannot  be  ascertained,  then  he  should 
be  disposed  of  under  Section  1817,  General  Code."  The  suggestion 
just  mentioned  probably  was  based  upon  the  erroneous  assump- 
tion that  the  board  was  authorized  by  law  to  admit  a  non-resident 
insane  person,  whose  residence  is  unknown,  to  one  of  the  state 
hospitals,  irrespective  of  the  time  when  and  the  place  where  his 
insanity  occurred,  whereas  Section  1950  G.  C,  as  already  pointed 
out,  imposes  the  limitation  that  non-residents  cannot  be  admitted 
unless  their  insanity  occurred  during  the  time  of  their  residence 
in  this  state. 

The  history  of  the  statutes  involved  clearly  shows  that  present 
Section  1950  G.  C.  imposes  a  limitations  upon  the  outhority  of  the 
board  to  admit  patients  under  present  Sections  1817  et  seq.  G.  C. 
in  that  these  sections  were  all  originally  enacted  as  a  part  of  Senate 
Bill  No.  322,  found  in  99  O.  L.  323.  See  Section  700  (page  325  of 
present  Sections  1817  and  1818)  are  expressly  mentioned,  and  are 
cut  down  by  the  exception 

"no  person  is  entitled  to  the  benefits  of  the  provisions  except 
those  whose  insanity  has  occurred  during  the  time  of  such 
person  has  resided  in  the  state." 

While  your  letter  does  not  state  that  the  unfortunate  woman 
therein  referred  to  is  a  citizen  of  British  Columbia,  or  an  alien,  nor 
does  it  disclose  facts  sufficient  to  enable  this  department  to  pass 
on  that  question,  you  are  advised  that  if  such  be  the  fact,  the 
situation  is  one  which  very  properly  may  be  called  to  the  attention, 
of  the  federal  authorities  for  investigation  under  Section  4289  (b) 
U.  S.  Compiled  Statutes,  1918,  which  section  among  other  things, 
provides  that  insane  alien  persons  shall  be  excluded  from  admission 
into  the  United  States,  etc. 

You  are  therefore  advised  that  the  Ohio  Board  of  Administra- 
tion has  not  been  authorized  by  law  to  admit  into  the  state  hospitals 
for  the  insane  non-resident  persons  whose  insanity  did  not  occur 


Attorney  General  405 

during  the  time  of  his  or  her  residence  in  this  state,  and  that  the 
board  is  authorized  to  transport  such  insane  person  to  his  or  her 
legal  residence  at  the  expense  of  the  state. 

The  effect  of  the  present  statutory  law  on  this  subject  in  par- 
ticular cases,  such,  for  example,  when  non-resident  insane  persons, 
whose  insanity  did  not  occur  in  this  state,  are  found  in  the  state, 
and  their  legal  residence  cannot  be  established,  rightly  commands 
the  attention  of  the  general  assembly.  The  condition  of  affairs  that 
may  be  brought  about  by  these  laws  is  one  that  addresses  itself 
to  the  body  responsible  for  their  enactment.  All  that  this  depart-* 
ment  can  do  is  to  declare  the  law  as  it  finds  it,  and  if  it  should  appear 
in  its  application  to  work  a  hardship  or  apparent  injustice  in  any 
particular  case  or  cases,  the  remedy  therefore  can  only  be  supplied 
by  the  legislative  department  of  the  state. 

The  statement  of  facts  set  forth  in  your  letter  discloses  that 
the  particular  patient  involved  has  not  been  finally  discharged  from 
the  British  Columbia  hospital  for  the  insane,  but  is  here  only  on  a 
trial  visit.  It  may  be  that  if  your  board  will  communicate  with 
the  proper  authorities  in  British  Columbia,  satisfactory  arrange- 
ments could  be  made  for  the  return  of  the  patient  to  that  jurisdic- 
tion without  expense  to  the  state  in  the  event  her  husband  is  unable 
to  provide  or  care  for  fier  here. 
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NEW  INCORPORATIONS 

The  Universal  Chamical  Products 
Co.,  Cincinnati,  $15,000.  Chas.  E. 
Dornette,  Alma  R.  Farris,  Arthur  E. 
Koch,  Al.  F.  Guethlein,  Nelson 
Schwab. 

The  Atlas  Linen  Supply  and  Clean- 
ing Co.,  Cleveland,  $25,000.  Henry 
Schaffer,  Szera  Schaffer,  Max  Wieder, 
Rose  Wieder,  Simon  Lewis. 

The  Feth  Linotyping  Co.,  Cincin- 
nati, $10,000.  Elmer  L.  Feth,  W.  P. 
Galloway,  J.  F.  Riess,  Clifford  Win- 
ans,  Arthur  Wood. 

The  Buckeye  Perfume  Co.,  Cleve- 
land, $20,000.  L.  A.  Tucker,  Cary  R. 
Alburn,  A.  P.  Mead,  H.  C.  Krueger, 
C.  C.  Hague. 

The  Hollow  Oil  and  Gas  Co.,  San- 
dusky, $30,000.  Thos.  J.  Hartley,  W. 
W.  Taylor,  G.  G.  Rosino,  Anne  E. 
Willauer,  Wm.  O.  Huth. 

The  Realty  Service  Corporation 
Co.,  Columbus,  $60,000.  S.  A.  Hunt, 
E.  C.  Hunt,  "N.  H.  Owens,  J.  G.  Owens, 
L.  H.  Lyons. 

The  Cleveland  Nuby  Auto  Buss  Co., 
Cleveland,  $10,000.  Daniel  Nuby, 
Lula  Nuby,  Isaac  Smith,  H.  A.  Mac- 
beth, H.  K.  Reeves. 

The  Major-Krause  Co.,  Toledo, 
$10,000.  Samuel  Major,  Charles  W. 
Krause,  Laural  E.  Major,  George  N. 
Krause,  Adeline  Krause. 

The  Farm  Tools  Co.,  Columbus, 
$25,000.  S.  M.  Darby,  J.  H.  Taylor, 
J.  C.  Bloomfield,  Jacob  M.  Bower, 
E.  B.  Taylor. 

The  New  Riegel  State  Bank,  New 
Riegel,  $25,000.  Peter  J.  Hohman, 
Chas.  P.  Huss,  William  Koby,  John 
E.  Zender,  J.  H.  Wallischeck. 

The  Akron  Barrow  Co.,  Akron, 
$10,000.  Frank  G.  Mooney,  Irwin  N. 
Loeser,  Monroe  A.  Loeser,  Ira  J. 
Warner,  H.  Stewig. 

The  Great  Western  Auto  Supply 
Co.,  Cleveland,  $25,000.  M.  W.  Kast- 
riner,  G.  Rhodes,  Jacob  Straus,  L. 
Goldman,  J.  Kastriner. 

The  American  Hosiery  Mills  Co., 
Dayton,  $10,000.  Irving  Stein,  C.  L. 
Doolittle,  R.  E.  Marrs,  B.  R.  Shaman, 
Sidney  G.  Kusworm. 


The  Locust  Point  Beach  Co.,  San- 
dusky, $50,000.  Fred  A.  Martin,  John 
H.  Soeliner,  Chas.  L.  Immell,  Harry 
W.  Gosser,  Bert  Martin. 

The  Stark  Sheet  Metal  Works  Co., 
Canton,  $25,000.  H.  B.  Manges,  M.  L. 
Harrington,  A.  J.  Bartunek,  F.  M. 
Wheeldin,  J.  A.  Friend. 

The  Cold  Storage  and  Milling  Co., 
Canton,  $200,000.  C.  E.  Yohe,  J.  H. 
Foley,  E.  O.  Engle,  Frank  Griffeth, 
Frank  W.  Lisch. 

The  M.  J.  Schwab  Co.,  Dayton,  $10,- 
000.      M.    J.    Schwab,    Joe    Schwab, 
^Glenna  M.  Schwab,  Charles  A.  Buek- 
*er,  J.  C.  Chamberlain. 

The  Sidney  Milk  Producers  Co., 
Sidney,  $15,000.  E.  J.  Griffis,  M.  M. 
Mclntire,  Henry  Kruther,  G.  C.  Miller, 
Henry  A.  Kreuther,  Jr.,  C.  H.  Martz. 

The  Daly  Lumber  Co.,  Cincinnati, 
$10,000.  Geo.  H.  Rothert,  Patrick  A. 
Rutledge,  Alfred  H.  Brendel,  Michael 
J.  Daly,  William  Marschheuser. 

The  Ohio  Commercial  Groves  Co., 
Cleveland,  $200,000.  Geo.  H.  Bur- 
rows, C.  H.  Ballfinch,  A.  Fleischer, 
J.  H.  Morris,  S.  T.  Kearns. 

The  Belmont  Live  Stock  Co.,  St. 
Clairsville,  $2,000.  John  F.  Shry,  J. 
W.  Kemp,  E.  M.  Ramsay,  Jos.  A. 
Geffin,  O.  J.  Bailey,  Howard  J.  Camp- 
bell. 

The  Alhambra  Leasehold  Co.,  Can- 
ton, $5,000.  Thomas  F.  Turner,  H.  B. 
Webber,  Oscar  M.  Abt,  G.  B.  Kellogg, 
E.   M.  Duckworth. 

The  C.  D.  Grimes  Coal  Co.,  Gotlieb 
Welpley,  Frank  R.  Welpley,  William 
Loveday,  A.  J.  Loveday,  C.  D.  Grimes, 
(New  Philadelphia,  $25.00). 

The  L.  M.  L.  Amusement  Co.,  Can- 
ton, $5,000.  Thomas  F.  Turner,  H.  B. 
Webber,  Oscar  M.  Abt,  G.  B.  Kellogg, 
Em.  M.  Duckworth. 

The  Geneva  Telephone  Co.,  Geneva, 
$200,000.  W.  R.  Ellis,  John  Hasen- 
pflug,  B.  W.  Throof,  Geo.  T.  Watts, 
J.  Leroy  Hasenpflug. 

The  Doylestown  Electric  Light  & 
Power  Co.,  Doylestown,  $20,000.  Jno. 
Biise,  I.  H.  Stetler,  E.  H.  McKinney, 
H.  G.  Petit,  Geo.  Landes,  N.  R.  Zim- 
merman, W.  E.  Cline,  Herbert  C. 
Tinker,  Jas.  P.  Miller. 
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The  Progress  Home  Building -Co., 
Columbus,  $15,000.  George  P.  Dy- 
sart,  R.  D.  Kidd,  Geo.  W.  Moss,  E.  M. 
Petty,  Theron  M.  Totman. 

The  Fox  Coal  &  Clay  Co.,  Zanes- 
ville,  $100,000.  William  B.  Decker, 
S.  H.  Carrick,  H.  R.  Reed,  Denzel, 
H.  Showers,  Floyd  Bratton. 

The  W.  A.  Fisher  &  Son  Co., 
Cleveland,  $10,000.  0.  W.  Fisher, 
Percy  Hall,  Estelle  B.  Fisher,  An- 
gelina Fisher  Carrel,  Ethel  Mac- 
Callum  Hall. 

The  G.  J.  Butler  Grocery  Co., 
Toledo,  $7,500.  G.  J.  Butler,  L.  G. 
Butler,  J.  B.  Kline,  J.  B.  Kline,  H.  L. 
Walker,  E.  E.  Kumler. 

The  Lorain  Journal  Co.,  Lorain, 
$100,000.  Emil  Caiman,  G.  A.  Resek, 
H.  E.  Bracken,  W.  L.  Morgan,  C.  H. 
Edick. 

The  S.  &  M.  Fuelizer  Co.,  Cleveland, 
$25,000.  William  Eckstein,  Anna 
Kanda,  Jos.  F.  Prosser,  Thos.  L.  Gal- 
vin,  Frank  J.  Blaha. 

The  H.  J.  Uldricks  Garage  Co., 
Cleveland,  $10,000.  A.  E.  Rogers,  E. 
J.  Warrick,  H.  E.  Allport,  A.  J.  Pejsa, 
L.  M.  Sewell. 

The  Jones  Co.,  Cleveland,  $25,000. 
Irwing  W.  Jones,  Frank  H.  Pelton, 
Jos.  W.  Kennedy,  F.  H.  Sellberg, 
Perry  L.  Graham. 

The  Pickering  Grocery  Co.,  Urbana, 
$10,000.  G.  W.  Pickering,  Chlor  W. 
Pickering,  Laura  F.  Pickering,  Estella 
M.  Pickering,  Joe  K.  Cheetham. 

The  Deer  Creek  Park  Co.,  Colum- 
bus, $10,000.  Roy  O.  Williams,  L.  W. 
Jones,  John  F.  Ward,  L.  M.  Hem- 
stiger,  J.  F.  Rogers. 

The  Newcomb-McClurg  Co.,  Toledo, 
$10,000.  H.  M.  Newcomb,  L.  H.  Mc- 
Clurg, Cleon  McClurg,  C.  V.  Briner, 
Gale  McClurg. 

The  Joy  Products  Co.,  Columbus, 
$100,000.  Dennis  Murphy,  John  Wall, 
A.  Bogenschutz,  W.  H.  Joynce,  J.  L. 
Davis,  T.  E.  Landers. 

The  Fortime  Products  Co.,  Warren, 
$25,000.  Chas.  E.  Holmes,  Victor  C. 
Bassage,  Louis  E.  Plack,  Harry  C. 
Barnett,  V.  Gerauld  Knowles,  Chas. 
Grosse,  H.  Clegg. 

The  Randolph,  Suffield  &  St.  Joseph 
Electric  Light  &  Power  Co.,  Ran- 
dolph, $30,000.  C.  W.  Biles,  C.  J. 
Lang,  L.  J.  Huth,  J.  C.  Rogers,  B.  H. 
Allen. 

The  Eagle  Point  Realty  Co.,  Toledo, 
$2,000.      Eugene    Rheinfrank,   Joseph 


E.  Dunipace,  Laura  L.  Rheinfrank, 
Harriet  D.  Oblinger,  Carl  J.  Lin- 
decker. 

The  Military  Terrace  Co.,  Dayton, 
$5,000.  Leo  McCarthy,  Edna  Ricken- 
baugh,  E.  D.  Martin,  Byron  Murr, 
C.  A.  Funkhouser. 

The  Mt.  Pisbia  Stone  Co.,  Elyria, 
$25,000.  L.  B.  Fauver,  F.  L.  Hamel, 
A.  H.  West,  Reno  Mussey,  A.  B. 
Taylor. 

The  Columbus  Herold  Printing  Co., 
Columbus,  $15,000.  H.  F.  Geweke,  L. 
Messerknecht,  Otto  Krauss,  John 
Krauss,  Henry  Butler. 

The  Horton  Products  Co.,  Center 
Belpre,  $1200.  A.  D.  Horton,  L.  D. 
Lewis,  I.  T.  Lewis,  J.  H.  Bryan,  C.  B. 
Horton. 

The  Fraternity  Publishing  Co., 
Cleveland,  $10,000.  H.  C.  Conway, 
E.  O.  Peets,  W.  W.  Coons,  C.  L. 
Houck,  Mary  Van   Allen. 

The  Nan  Mfg.  Co.,  Cleveland,  $25,- 
000.  L.  J.  Goetz,  W.  A.  Feldkamp, 
C.  J.  Thorn,  W.  A.  Morsefield,  E.  M. 
Howe. 

The  South  Shore  Realty  and  Mort- 
gage Co.,  Cleveland,  $50,000.  M.  P. 
Cantillon,  Henry  F.  Grass,  L.  J.  Mc- 
Gurk,  B.  J.  Hoffman  Frank  A.  Beerer. 

The  Warren  Cartage  &  Coal  Co., 
Warren,  $30,000.  John  C.  Mederer, 
Carter  C.  Christiancy,  Wm.  A.  Mac- 
Rae,  John  Blair,  Rena  Mederer. 

The  Olmsted  Savings  &  Loan  Co., 
Cleveland,  $500,000.  H.  M.  Hubbard, 
C.  S.  Jarman,  Merrill  M.  Ross,  G.  O. 
Farquharson,  M.  M.  Lemmon. 

The  Rau  Constr.  Co.,  Cleveland, 
$10,000.  Don  P.  Mills,  A.  M.  Broosk, 
Frank  W.  Emslie,  Paul  S.  Knight, 
David  J.  Miller. 

The  Brand-Neer  Co.,  Urbana,  $10,- 
000.  Jos.  E.  Brand,  Jos.  C.  Neer,  E. 
M.  Crane,  C.  F,  Johnson,  J.  D.  Val- 
entine, E.  E.   Cheney. 

The  Pre-Fabricated  Constr.  Co., 
Cleveland,  $10,000.  C.  G.  Offenbacher, 
C.  B.  Wright,  Helen  Pinta,  Geo.  N. 
Clark,  E.  J.  Nolan. 

The  Woodland  Savings  &  Loan  Co., 
Cleveland,  $50,000.  Antonio  Di- 
Fronzo,  Dr.  Biagio  Sancetta,  S.  Cos- 
tanzo,  S.  F  ranch  in  a,  Ignazio  Paras- 
iliti. 

The  Euclid  Seventy-Third  Co., 
Cleveland,  $500,000.  William  J.  Daw- 
ley,  Stephen  M.  Young,  James  W. 
O'Hara,  Ida  May  Hopkins,  Cleo  E. 
Wood. 
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The  Murphy  Roberts  Co.,  Cleveland, 
$10,000.  P.  A.  Murphy,  M.  O.  Donley, 
H.  J.  Saenger,  H.  B.  Peterman,  C.  A. 
Tucek. 

The  Laboratory  Products  Co., 
Cleveland,  $150,000.  H.  A.  Marting, 
J.  W.  Reavis,  Eben  H.  Jones,  W.  B. 
Cockley,  Wm.  A.  Doughterty. 

The  Cleveland  Clinic  Co.,  Cleveland, 
$10,000.  Edw.  C.  Daoust,  C.  A.  Alex- 
ander, Trafton  M.  Dye,  Marie  I.  Beu- 
low,  Quay  H.  Findley. 

The  Gluck-Levine  Merchandise  Co., 
Toledo,  $15,000.  Jos.  Gluck,  Frank 
Levine,  Morris  James,  E.  Daniells, 
Adda  Kring. 

The  Continental  Pool  Hall  Co.,  Cin- 
cinnati, $1,000.  Jno.  A.  Ryan,  Law- 
rence J.  Hume,  David  A.  Jusko,  John 
W.  Edwin,  Frank  Munafo. 

The  H.  E.  H.  Air  Brush  Co.,  $5,000. 
Thomas  J.  Kelly,  Pauline  Turcheck, 
I.  L.  Jacobson,  J.  V.  Jones,  B.  B. 
Harlan. 

The  Blake  Equipment  Co.,  Cleve- 
land, $500,000.  X.  Crum,  B.  C.  Shep- 
herd, James  A.  Barfield,  T.  A.  Ellis, 
M.  Gladwell. 

The  Farmers  Supply  Co.,  Athens, 
$5,000.  Fred  P.  Linscott,  Henry  Fins- 
terwald,  N.  E.  Milles,  J.  S.  McClana- 
han,  John,  W.  Lax. 

The  Investors  Properties  Co.,  Cleve- 
land, $150,000.  W.  L.  Douglass,  E.  H. 
Kruger,  Frank  H.  Pelton,  H.  R.  Neff, 
Herman  J.  Nord. 

The  Two  Oil  &  Gas  Co.,  Clarkfield, 
$30,000.  Robt.  StileSi  Austin  Bursley, 
G.  G.  Hosino,  Dennis*  Burseley,  Thos. 
J.   Hartley. 

The  Imperial  Investment  and  Im- 
provement Co.,  Dayton,  $5,000.  Thos. 
G.  Steele,  I.  D.  Carleton,  Geo.  W. 
Sword,  W.   H.  Weatherhead. 

The  Economy  Fixture  Co.,  Cleve- 
land, $15,000.  E.  B.  Zwick,  Wm.  H. 
McWeeuy,  Sam  Barkan,  James  Bra- 
bak,  H.  P.  Fetterman. 

The  Vanlue  Electric  Light  Co., 
Vanlue,  $15,000.  Guy  F.  Burnap, 
Harry  J.  Morehart,  J.  J.  Harman,  J. 
M.  Bright,  E.  L.  Plotts. 

The  Co-operative  Druggists  Supply 
Co.;  Cincinnati,  $200,000.     Arthur  M. 


Clander,  John  Henry  DeWany,  J.  K. 
Brammer,  B.  C.  Cremering,  Jos.  Vis- 
conti. 

The  General  Traffic  Service  Co., 
Akron,  $10,000.  B.  L.  Farmer,  W.  B. 
Lutton,  M.  L.  Kuns,  F.  E.  Pfeifer, 
W.  J.  K.  Hunt. 

The  EZ  Collapsible  Rim  Co.,  Con- 
neaut,  Ashtabula,  $10,000.  Jack  Shaf- 
fer, Adah  Shaffer,  W.  T.  Manning, 
Kathryn  B.  Manning,  F.  E.  Haefner, 
E.  Haefner. 

The  Overland  Owners'  Co!,  Chilli- 
cothe,  $10,000.  Floyd  B.  Yates,  John 
T.  Motes,  Jas.  C.  Gregg,  Chas.  H. 
Zurmehly,  H.  H.  Snyder. 

Hoosier  Automobile  Radiator  & 
Sheet  Metal  Works  Co.,  Cleveland, 
$10,000.  Max  Kasson,  A.  Haltzer, 
R.  M.  Kasson,  S.  Kasson,  H.  C.  La- 
vine. 

The  E.  S.  Ball  Co.,  Canton,  $80,000. 
E.  S.  Ball,  Plimpton  Ball,  Nettie  L. 
Ball,  Helen  H.  Moeck,  Chas.  M.  Ball. 

Increases 

The  Hartje  Bros.  Paper  Co.,  Tor- 
onto, from  $103,000  to  $600,000. 

The  Minerva  Savings  &  Trust  Co., 
Minerva,  from   $100,000  to   $125,000. 

The  Opollo  Tire  &  Rubber  Co., 
Cleveland,  from  $1,000,000  to  $1,000,- 
000. 

The  Hercules  Clothing  Co.,  Zanes- 
ville,  from  $150,000  to  $200,000. 

The  V.  &  D.  Electric  Co.,  Franklin, 
from  $25,000  to  $35,000. 

The  Union  Paint  and  Chemical  Co., 
Columbus,  from  $50,000  to  $75,000. 

The  Losantiville  Country  Club,  Cin- 
cinnati, from  $33,750  to  $87,500. 

The  Munker  Co.,  Steubenville,  from 
$55,000  to  $120,000. 

The  E.  G.  Atkins  Co.,  Mansfield, 
from  1300  shares  to  2000  shares  com- 
mon. 

The  Conneaut  Building  &  Loan  Co., 
Conneaut,  from  $750,000  to  $1,500,000. 

Reduction 

The  Cincinnati  Tobacco  Warehouse 
Co.;  Cincinnati,  from  $1,200,000  to 
$600,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2192— Hugh  T.  Mulligan,  Complainant,  vs.  The  Athens  Elec- 
tric Company,  Defendant.    Dismissed. 


(Dated  July  6,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  the  argument  of  counsel.     . 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  value  of  defendant's  prop- 
erty used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  such  service,  and  the  necessity  of  making  reservation 
from  income  for  depreciation  and  contingencies,  the  commission 
finds  that  defendant's  rates  and  charges  for  electrical  service  avail- 
able for  lighting  and  small  power  users  and  consumers  located  out- 
side the  boundaries  of  municipalities,  set  forth  in  its  schedule,  P. 
U.  C.  0.  No.  2,  Original  Sheet  10- A,  are  not  excessive,  unjust  or 
unreasonable,  and  will  not  return  to  the  defendant  a  greater  rate 
than  it  is  entitled  to  earn  upon  its  property  so  devoted  to  the  serv- 
ice of  the  public.    It  is,  therefore, 

Ordered,  That  the  complaint  herein  be,  and  hereby  the  same 
is  dismissed. 

No.  2298— In  the  Matter  of  Discontinuing  the  Agency  of  Erie  Rail- 
road Company,  Chicago  &  Erie  Railroad  Company  at  West- 
minster, Ohio.    Prayer  Granted. 


(Dated  July  5,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  the  Erie  Railroad  Com- 
pany, Chicago  &  Erie  Railroad  Company,  for  the  consent  and  au- 
thority of  this  commission  to  change  from  agency  to  non-agency, 
the  station  now  maintained  at  Westminster,  Allen  County,  Ohio, 
and  the  evidence  offered  at  said  hearing. 

The  commission,  being  fully  advised  in  the  premises,  and  hav- 
ing due  regard  for  the  welfare  of  the  public  and  the  cost  of  main- 
taining and  operating  said  service  and  facility,  is  satisfied  that  the 
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closing  of  said  station  is  reasonable  and  that  consent  and  authority 
therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  Erie  Railroad  Company,  Chicago  & 
Erie  Railroad  Company,  be,  and  hereby  it  is  authorized,  effective 
August  1st,  1921,  to  change  from  an  agency  to  a  non-agency  sta- 
tion, the  station  now  maintained  at  Westminster,  Allen  County, 
Ohio.    It  is  further 

Ordered,  That  applicant's  schedules  be  corrected  accordingly. 

No.  2013 — In  the  Matter  of  the  Application  of  The  Cincinnati,  Mil- 
ford  &  Blanchester  Traction  Company,  a  Corporation  Duly  Or- 
ganized and  Existing  Under  and  by  Virtue  of  the  Laws  of  the 
State  of  Ohio,  for  Authority  to  Discontinue  Service  and  Abandon 
Track  from  Blanchester,  Ohio,  to  Newtonsville,  Ohio.  Hearing 
Deferred. 


(Dated  July  8,  1921.) 

This  day,  after  full  hearing  (due  notice  of  the  time  and  place 
of  which  was  given  by  publication  and  otherwise,  as  provided  by 
law)  and  full  investigation  by  the  engineers  and  experts  of  this 
commission,  this  matter  came  on  for  consideration  upon  the  ap- 
plication of  The  Cincinnati,  Milford  &  Blanchester  Traction  Com- 
pany, (a  corporation  duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Ohio) ,  far  the  consent  and  author- 
ity of  this  Commission  to  discontinue  operations  upon,  and  to 
permanently  abandon  its  tracks  from  the  village  of  Newtonsville, 
Ohio,  to  the  village  of  Blanchester,  Ohio;  the  objections  thereto; 
the  record  made  herein  and  the  report  of  this  commission's  inde- 
pendent inquiry  and  investigation  of  the  matter. 

The  commission,  being  fully  advised  in  the  premises,  finds: 

That  the  track,  herein  sought  to  be  abandoned,  has  been 
operated  for  more  than  five  years ; 

That  service  between  the  village  of  Newtonsville  and  Blan- 
chester, Ohio,  has  been  maintained  at  an  actual  financial  loss 
to  the  company,  and 

That  the  further  maintenance  of  such  service  under  such 
conditions  may  imperil  the  credit  of  the  company  and,  in  time, 
through  the  dissapation  of  its  revenues  and  capital,  seriously 
interfere  with  and  endanger  the  maintenance  of  service  upon 
the  remainder  of  the  company's  system. 

The  commission  further  finds  that    before   any    final    order 
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should  be  entered  herein,  the  applicant  should  pursue  its  opera- 
tions upon  a  modified  schedule  for  a  period  of  ninety  days  to  finally 
demonstrate  the  possibilities  of  this  portion  of  its  system  being 
operated  without  loss,  and  that  the  modifications  so  to  be  made  in 
its  present  schedule  are  as  follows,  viz : 

(1)  Operation  of  the  trains  provided  in  its  present  sched- 
ule, with  the  exceptions  hereinafter  noted,  at  the  same  hours 
by  central  standard  time  instead  of  the  presently  maintained 
eastern  standard  time ; 

(2)  Train  No.  24  to  be  operated  to  arrive  at  Blanchester 
at  3:45  o'clock  p.  m.,  central  standard  time,  instead  of  4:30 
o'clock  p.  m.,  as  now  scheduled ; 

(3)  Traiii  No.  15  to  leave  Blanchester  at  9:10  o'clock  a. 
m.,  central  standard  time,  instead  of  9 :00  o'clock  a.  m.,  as  now 
scheduled ; 

(4)  Train  No.  41  to  be  operated  through  to  Madisonville 
instead  of  stopping  at  Newtonville,  as  now  scheduled,  and 

(5)  For  the  present  freight  service,  a  new  freight  service 
to  consist  of  trains  leaving  the  two  terminals  of  the  company 
at  5 :00  o'clock  a.  m.,  central  standard  time,  daily  except  Sun- 
day, to  carry  all  freight  which  has  been  delivered  for  trans- 
portation since  the  dispatching  of  the  previous  freight  train. 

It  is,  therefore, 

Ordered,  That  said  The  Cincinnati,  Milford  &  Blanchester 
Traction  Company  be,  and  hereby  it  is  notified,  directed  and  re- 
quired, after  proper  publicity,  to  institute  a  schedule  of  operations 
conforming  to  the  aforesaid  modifications  of  its  present  schedule, 
and  to  operate  its  entire  system  in  conformity  thereto  for  a  period 
of  ninety  days,  whereupon  it  shall  make  detailed  report  to  this 
commission  of  the  results  thereof.    It  is  further 

Ordered,  That  the  further  consideration  of  this  matter  be, 
and  hereby  it  is  deferred  for  a  period  of  one  hundred  and  twenty 
days  to  permit  of  the  determination  of  the  results  of  the  aforesaid 
modifications  of  the  applicant's  schedule  of  operations. 

No.  2274 — In  the  Matter  of  the  Application  of  The  Pennsylvania 
Railroad  Company  for  Authority  to  Change  from  an  Agency  Sta- 
tion to  a  Prepay  Station,  the  Station  now  Maintained  at  New 
Lyne,  Ashtabula  County,  Ohio.    Prayer  Granted. 


(Dated  July  6,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Pennsylvania  Rail- 
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road  Company  for  the  consent  and  authority  of  this  commission  to 
change  from  agency  to  non-agency,  the  station  now  maintained  at 
New  Lyne,  Ashtabula  County,  Ohio,  and  the  evidence  offered  at 
said  hearing. 

The  commission,  being  fully  advised  in  the  premises,  and  hav- 
ing due  regard  for  the  welfare  of  the  public  and  the  cost  of  main- 
taining and  operating  said  service  and  facility,  is  satisfied  that 
the  closing  of  said  station  is  reasonable  and  that  consent  and  au- 
thority therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Pennsylvania  Railroad  Company  be, 
and  hereby  it  is  authorized,  effective  August  1st,  1921,  to  change 
from  an  agency  to  a  non-agency  station,  the  station  now  maintained 
at  New  Lyne,  Ashtabula  County,  Ohio.    It  is  further 

Ordered,    That  applicant's  schedules  be  corrected  accordingly. 


No.  2272 — In  the  Matter  of  the  Application  of  The  Pennsylvania 
Railroad  Company  for  Authority  to  Change  from  an  Agency  Sta- 
tion to  a  Prepay  Station,  the  Station  Now  Maintained  at  Engle- 
viUe,  Ashtabula  County,  Ohio.     Prayer  Granted. 


(Dated  July  7,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Pennsylvania  Rail- 
road Company  for  the  consent  and  authority  of  this  commission  to 
change  from  agency  to  non-agency,  the  station  now  maintained  at 
Engleville,  Ashtabula  County,  Ohio,  and  the  evidence  offered  at 
said  hearing. 

The  Commission,  being  fully  advised  in  the  premises,  and  hav- 
ing due  regard  for  the  welfare  of  the  public  and  the  cost  of  main- 
taining and  operating  said  service  and  facility,  it  satisfied  that  the 
closing  of  said  station  is  reasonable  and  that  consent  and  author- 
ity therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Pennsylvania  Railroad  Company  be, 
and  hereby  it  is  authorized,  effective  August  1st,  1921,  to  change 
from  an  agency  to  a  non-agency  station,  the  station  now  main- 
tained at  Engleville,  Ashtabula  County,  Ohio.    It  is  further 

Ordered,    That  applicant's  schedules  be  corrected  accordingly. 
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No.  2273— In  the  Matter  of  the  Application  of  The  Pennsylvania 
Railroad  Company  for  Authority  to  Change  from  an  Agency  Sta- 
tion to  a  Prepay  Station,  the  Station  now  Maintained  at  Rose- 
mont,  Mahoning  County,  Ohio.    Prayer  Granted. 


(Dated  July  7,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Pennsylvania  Rail- 
road Company  for  the  consent  and  authority  of  this  commission  to 
change  from  agency  to  non-agency,  the  station  now  maintained  at 
Rosemont,  Mahoning  County,  Ohio,  and  the  evidence  offered  at  said 
hearing. 

The  commission,  being  fully  advised  in  the  premises,  i  rd  hav- 
ing due  regard  for  the  welfare  of  the  public  and  the  cost  of  main- 
taining and  operating  said  service  and  facility,  is  satisfied  that  the 
closing  of  said  station  is  reasonable  and  that  consent  and  authority 
therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Pennsylvania  Railroad  Company  be, 
and  hereby  it  is  authorized,  effective  August  1st,  1921,  to  change 
from  an  agency  to  a  non-agency  station,  the  station  now  main- 
tained at  Rosemont,  Mahoning  County,  Ohio.    It  is  further 

Ordered,    That  applicant's  schedules  be  corrected  accordingly. 


ATTORNEY  GENERAL 


1.  A  Board  of  Education  Which  has  Neglected  or  Refused  to  Levy 
a  Tax  to  Meet  the  Financial  Requirements  of  the  State  Teachers' 
Retirement  System,  in  Accordance  With  the  Provisions  of  Sec- 
tion 7896-55  General  Code,  May  not  Create  a  Retirement  Fund 
Out  of  Which  to  Pay  the  Normal  and  Deficiency  Contributions 
Due  from  Such  Board  of  Education  Under  the  Teachers  Retire- 
ment Act,  by  Transferring  to  Such  Retirement  Fund  Any  Money 
Available  in  Other  Funds  Unless  Such  Board  of  Education  Has 
Been  Granted  Authority  to  Make  Such  Transfer  by  an  Order  of 
the  Common  Pleas  Court,  on  an  Application  Duly  Made  in  Com- 
pliance With  the  Requirements  of  Section  2296  et  seq.  General 
Code. — 2.  The  Tuition  Fund  or  the  Contingent  Fund  of  a  Board 
of  Education  May  Not  be  Used  by  Such  Board  to  Pay  the  Re- 
quired Contribution  to  the  State  Teachers'  Retirement  System, 
Unless  a  Transfer  of  Moneys  in  Such  Funds  is  Made  Under  the 
Provisions  of  Section  2296  et  seq.,  General  Code. — 3.  The  Nor- 
mal Contribution  and  the  Deficiency  Contribution  Due  from  a 
Board  of  Education  to  the  State  Teachers'  Retirement  System 
are  Valid,  Existing  and  Binding  Obligations,  and  Where  a  Board 
of  Education  has  Neglected  or  Refused  to  Levy  a  Tax  to  Pay 
Such  Contributions,  in  the  Manner  Provided  for  in  Section  7896- 
55  General  Code,  and  a  Transfer  of  Moneys  from  Other  Funds  of 
the  Board  of  Education  is  not  Possible  Under  Section  2296  et 
seq.,  General  Code,  Such  Board  of  Education  May  Borrow  Money 
or  Issue  Bonds  Under  Authority  of  Section  5656  General  Code  to 
Meet  Such  Obligations. 


No.  2220— (Opinion  Dated  July  1,  1921.) 

Hon.  W.  E.  Kershner,  Secretary  State  Teachers  Retirement  Sys- 
tem, Columbus,  Ohio. 

Dear  Sir :    Acknowledgment  is  made  of  the  receipt  of  your  re- 
quest upon  the  following  questions : 

"1.  In  the  event  that  a  board  of  education  neglected  or 
refused  to  levy  a  tax  to  meet  financial  requirements  of  the 
State  Teachers  Retirement  System  for  1920-21,  in  accordance 
with  the  provisions  of  Section  7896-55  General  Code,  may  such 
board  of  education  create  a  'Retirement  Fund*  out  of  which  to 
pay  the  normal  and  deficiency  contributions  by  transferring  to 
the  'Retirement  Fund'  any  money  available  in  other  funds  ? 
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"2.  Or  may  the  contribution  to  the  State  Teachers  Re- 
tirement System  be  paid  from  the  tuition  or  from  the  con- 
tingent fund  in  the  event  special  provision  was  not  made  for 
1920-21  in  accordance  with  the  provisions  of  Section  7896-55 
General  Code? 

"3.  Or  in  what  manner  shall  such  payment  be  made  by 
the  board  of  education  and  from  what  fund  shall  it  be  taken  ?" 

The  authority  and  mandate  for  the  creation  of  a  fund  to  pay 

the  contributions  from  a  board  of  education  to  the  state  teachers 

retirement  system,  appears  in  Section  7896-55  General  Code,  which 

reads  as  follows: 

"Employers,  who  obtain  funds  directly  by  taxation  are 
hereby  authorized  and  directed  to  levy  annually  such  addi- 
tional taxes  as  are  required  to  provide  the  additional  funds  ne- 
cessary to  meet  the  financial  requirements  imposed  upon  them 
by  this  act  (General  Code  7896-1  to  7896-63)  and  said  tax  shall 
be  placed  before  and  in  preference  to  all. other  items  except  for 
sinking  fund  or  interest  purposes." 

Bearing  upon  the  question  that  the  funds  necessary  for  a  board 
of  education  to  meet  its  obligations  to  the  state  teachers  retirement 
system  must  appear  in  a  separate  and  independent  tax  levy,  your 
attention  is  invited  to  Opinion  No.  1245,  issued  on  May  14,  1920, 
to  Hon.  Vernon  M.  Riegel,  Superintendent  of  Public  Instruction, 
the  following  language  occurring  therein : 

"The  levy  provided  for  by  Section  7896-55  General  Code  is 
a  separate  and  independent  tax  levy,  not  to  be  included  within 
any  of  the  four  designations  mentioned  in  Section  7587  Gen- 
eral Code,  which  are:  Tuition,  contingent,  building  and  sink- 
ing funds.  This  conclusion  is  rather  clear  from  the  face  of 
Section  7896-53  General  Code,  as  you  quote  it.  The  taxes 
therein  referred  to  are  designated  as  'additional  taxes/  Again 
it  is  referred  to  as  'said  tax,'  importing  that  it  is  not  merely 
a  charge  on  the  proceeds  of  a  tax  already  provided  for  but  a 
new  and  independent  levy,  still  further,  it  is  given  preference 
oyer  'all  other  items  except  for  sinking  fund  or  interest  pur- 
poses/ Here  it  is  compared  with  the  levies  for  interest  and 
sinking  fund  purposes,  which  are  independent  levies. 

Were  there  no  provision  for  a  special  levy,  but  the  board 
of  education  were  merely  required  to  provide  out  of  their  rev- 
enues for  the  financial  burdens  imposed  by  the  teachers'  re- 
tirement system  law,  it  is  believed  that  it  would  still  be  im- 
possible to  reach  the  conclusion  that  such  expenditures  might 
lawfully  be  made  from  the  tuition  fund. 

On  the  principle  laid  down  the  following  conclusions  are 
reached : 

(1)     The  levy  provided  for  by  Section  7896-55  General 
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Code  is  not  a  part  of  any  of  the  four  principal  levies  of  a 
school  district.  It  is  accordingly  not  included  within  the  tu- 
ition levy,  which  to  the  extent  of  one  mill  is  subject  only  to 
the  fifteen  mill  limitation  of  the  Smith  one  percent  law  by 
virtue  of  the  provisions  of  House  Bill  615  (108  O.L.,  Part  II) 
but  with  other  local  school  levies  must  be  brought  within  the 
limitation  of  three  mills  provided  by  Section  5649-3a  General 
Code,  as  amended  in  said  bill. 

(2)  The  board  of  education  in  making  up  its  annual 
budget  must  designate  the  levy  under  Section  7896-55  not  as 
a  special  item  of  some  other  fund  but  as  a  separate  levy.  The 
budget  commission  in  acting  upon  the  school  levies  is  not  at 
liberty  to  reduce  this  levy  unless  such. reduction  is  compelled 
by  the  fact  that  the  levy  itself,  without  consideration  of  con- 
tingent and  building  fund  levies  and* so  much  of  the  tuition 
fund  levy  as  is  in  excess  of  one  mill,  will  exhaust  the  three  mill 
limitation  of  Section  5649-3a  General  Code  or  with  other  levies 
applicable  in  the  same  district  will  cause  the  ten  mill  limitation 
of  Section  5649-2  to  be  exceeded ;  but  if  the  electors  of  the  dis- 
trict approve  additional  levies  under  Sections  5649-4  and  5649- 
5  et  seq.  General  Code,  the  levy  provided  for  by  Section  7896- 
55  may  be  included  within  the  levies  that  may  be  thus  made 
outside  of  all  limitations. 

In  other  words,  Section  7896-55  General  Code  provides 
for  an  independent  levy  coordinate  in  dignity,  so  to  speak,  with 
the  four  levies  mentioned  in  Section  7587  General  Code,  and 
subject  to  all  the  limitations  of  the  Smith  one  percent  law  un- 
less removed  from  the  operation  thereof  by  a  vote  of  the  elec- 
tors.,, 

This  opinion  was  issued  in  time  for  the  various  boards  of  edu- 
cation to  have  knowledge  of  the  same  in  the  making  up  of  their 
June  budget  for  all  school  expenses  in  June,  1920,  and  it  must  be 
presumed  that  it  was  properly  promulgated  to  the  various  boards 
of  education  throughout  the  state.  It  would  appear  that  there  are 
some  boards  of  education  which  have  either  neglected  or  refused 
to  levy  the  tax  for  retirement  system  purposes  provided  for  in 
Section  7896-55  General  Code,  and  you  desire  to  know  whether  such 
boards  of  education  may  create  a  retirement  fund  out  of  which  to 
pay  the  normal  and  deficiency  contributions  due,  by  transferring 
to  such  retirement  fund  any  money  available  in  other  funds. 

Section  2296  General  Code,  reads  as  follows: 

"The  county  commissioners,  township  trustees,  the  board 
of  education  of  a  school  district  or  the  council  or  other  board 
having  the  legislative  power  of  a  municipality,  may  transfer 
public  funds,  except  the  proceeds  or  balances  of  special  levies, 
loans  or  bond  issues,  under  their  supervision,  from  one  fund 
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to  another,  or  to  a  new  fund  created  under  their  respective 
supervision,  in  the  manner  hereafter  provided,  which  shall  be 
in  addition  to  all  other  procedure  now  provided  by  law." 

Bearing  upon  this  section  your  attention  is  invited  to  Opinion 

No.  290,  appearing  at  page  562,  Opinions  of  the  Attorney  General, 

Vol.  1,  1915,  the  syllabus  of  which  reads  as  follows: 

"If  the  board  of  education  of  a  school  district  finds  that 
there  is  a  surplus  in  its  tuition  fund,  resulting  from  the  local 
tax  levy  for  said  fund,  which  will  not  be  needed  for  any  of  the 
purposes  of  said  fund,  and  that  it  is  necessary  to  transfer  said 
surplus  to,  its  building  fund  to  be  used  in  the  construction  of  a 
school  building  which  the  board  of  education  finds  necessary 
for  the  proper  accommodation  of  the  pupils  of  its  district,  such 
board  may,  upon  the  order  of  the  common  pleas  court,  on  an 
application  duly  made  in  compliance  with  the  requirements  of 
Section  2296,  et  seq.,  General  Code,  transfer  said  surplus  from 
said  tuition  fund  to  the  building  fund  for  the  purposes'  above 
named." 

Coming  to  your  second  question  you  desire  to  know  as  to 

whether  a  contribution  from  a  board  of  education  to  the  state 

teachers'  retirement  system  may  be  paid  from  the  tuitipn  fund  or 

from  the  contingent  fund  in  the  event  special  provision  was  not 

made  for  the  year  1920-21,  in  accordance  with  the  provisions  of 

Section  7896-55  General  Code.     That  the  tuition  fund  might  not 

be  used  for  this  purpose  is  apparent  from  the  following  statement 

appearing  in  Opinion  1245,  Opinions  of  the  Attorney  General,  Vol. 

1,  1920,  page  560,  to-wit: 

"Were  there  no  provision  for  a  special  levy,  tfut  the  board 
of  education  were  merely  required  to  provide  out  of  their  rev- 
enues for  the  financial  burdens  imposed  by  the  teachers'  retire- 
ment system  law,  it  is  believed  that  it  would  still  be  impossi- 
ble to  reach  the  conclusion  that  such  expenditures  might  law- 
fully be  made  from  the  tuition  fund." 

As  to  paying,  such  contribution  from  the  contingent  fund,  at- 
tention is  invited  to  the  fact  that  the  payment  by  a  board  of  educa- 
tion of  these  contributions  to  the  state  teachers'  retirement  sys- 
tem is  a  matter  for  which  specific  provision  has  been  made  by  stat- 
ute, as  7896-55  General  Code,  directs  each  board  of  education  to 
create  a  retirement  fund,  the  levy  for  which  "shall  be  placed  before 
and  in  preference  to  all  other  items  except  for  sinking  fund  or  inter- 
est purposes."  The  effect  of  this  is  that  the  levy  for  retirement 
fund  purposes  takes  precedence  over  the  (1)  tuition  fund;  (2)  the 
building  fund,  and  (3)  the  contingent  fund  provided  for  in  Section 
7587  which  reads  in  part  as  follows: 
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"Such  levy  shall  be  divided  by  the  board  of  education  into 
four  funds :  First,  tuition  fund ;  second,  building  fund ;  third, 
contingent  fund ;  fourth  bonds,  interest  and  sinking  fund.  A 
separate  levy  must  be  made  for  each  fund." 

It  is  clear  that  if  the  General  Assembly  desired  that  the  obli- 
gations of  a  board  of  education  to  the  state  teachers'  retirement 
system  should  be  taken  from  the  contingent  fund,  very  often  de- 
pleted, then  there  would  be  no  occasion  for  the  specific  language  ap- 
pearing in  Section  7896-55  General  Code,  importing  that  obligations 
to  the  teachers'  retirement  system  by  a  board  of  education  are  sub- 
ordinate only  to  the  obligations  due  the  sinking  fund  and  interest 
charges  against  the  district.  Thus  the  levy  for  retirement  fund 
purposes  is  placed  second  in  importance  in  the  specific  levies  which 
a  board  of  education  may  make.  The  item  for  retirement  fund 
purposes  "is  a  separate  and  independent  tax  levy,  not  to  be  in- 
cluded within  any  of  the  four  designations  (tuition,  building,  con- 
tingent and  sinking  fund)  mentioned  in  Section  7587  General  Code" 
(Opinion  1245,  May  14, 1920) .  If  provision  for  retirement  fund  ob- 
ligations cannot  be  included  in  the  contingent  fund  levy,  when 
such  levy  is  made,  that  is,  in  the  very  first  instance,  surely  the 
fund  arising  from  the  contingent  levy,  could  not  later  be  used 
for  the  regularly  occurring  payments  due  to  the  state  teachers' 
retirement  system.  When  a  board  of  education  sets  the  amount 
necessary  for  its  contingent  fund,  it  has  certain  contingent  items 
in  mind  which  make  up  the  sum  required,  and  it  has  been  previous- 
ly held  that  the  item  of  teachers'  retirement  fund  contributions 
cannot  be  one  of  the  items  included  in  such  computations,  as  are 
fuel,  small  repairs,  tuition  paid  out  (7736  General  Code) ,  etc.  The 
provision  of  the  state  teachers'  retirement  law  that  each  board  of 
education  shall  contribute  to  the  retirement  fund  (at  present  5 :57 
percent  on  the  whole  payroll  of  teachers)  is  mandatory  and  fixed, 
and  known  in  advance,  for  Section  7896-44  General  Code  reads : 

"Each  employer  of  a  teacher  who  is  a  member  of  the  re- 
tirement system  shall  pay  to  the  employers'  accumulation  fund 
a  certain  percentum  of  the  earnable  compensation  of  each  such 
teacher  to  be  known  as  the  'normal  contribution'  and  a  further 
percentum  of  the  earnable  compensation  of  each  such  teacher 
to  be  known  as  the  'deficiency  contribution.'  The  amount  paid 
by  an  employer  on  account  of  the  deficiency  contribution  shall 
after  the  first  payment  be  at  least  three  percentum  greater 
than  the  amount  paid  by  him  during  the  preceding  year.  The 
rates  percentum  of  such  contributions  shall  be  fixed  on  the 
basis  of  the  liabilities  of  the  retirement  system  and  shall  be 


Attorney  General  419 

certified  to  the  employers  by  the  retirement  board  after  each 
actuarial  valuation.  Until  the  first  such  certification,  the  nor- 
mal contribution  shall  be  two  and  eight-tenths  percentum  of 
the  members'  salaries  and  the  deficiency  contributions  shall  be 
two  and  seventy-seven  hundredths  percentum  of  the  members' 
salaries/' 

Here  it  will  be  noted  that  the  "deficiency  contribution  (now 
2.77  percent  of  members'  salaries)  shall  after  the  first  payment  be 
at  least  three  percentum  greater  than  the  amount  paid  by  him  (em- 
ployer) during  the  preceding  year"  and  provision  for  the  necessary 
fund  to  pay  this  increasing  amount  (deficiency  contribution)  oc- 
curs specifically  in  7896-55  General  Code,  supra.  Under  the  pro- 
visions of  7896-20  General  Code  the  "actuarial  valuations*  referred 
to  in  7896-44  General  Code  shall  be  made  "at  least  once  within 
the  first  three  years  of  the  operation  of  this  act,  and  once  in  each 
quinquennial  period  (five  years)  thereafter."  To  leave  to  the  whim 
of  a  board  of  education,  as  to  whether  these  obligations  due  from 
the  board  of  education  to  the  retirement  system  should  be  paid 
promptly  when  due,  or  not  at  all,  after  the  clerk  has  held  out  the 
teachers'  contribution,  would  be  manifestly  unfair  to  the  teacher 
(who  is  a  co-contributor  by  law)  and  a  blow  at  the  retirement  sys- 
tem itself.  Each  General  Assembly  has  passed  in  recent  years  tax 
laws  of  a  temporary  nature,  permitting  boards  of  education  to  fund 
the  deficiencies  existing  in  their  contingent  fund,  because  such  ac- 
tion was  absolutely  necessary  if  the  schools  were  to  continue.  Evi- 
dently the  law-making  body  intended  that  a  board  of  education 
after  deducting  the  teachers'  four  percent  monthly,  should  always 
be  in  position  to  match  the  teachers  money  withheld  and  paid  in, 
without  delay,  hence  the  provision  that  the  board's  obligation  to  the 
state  retirement  system  should  be  cared  for  with  a  specific  levy 
"placed  before  and  in  preference  to  all  other  items  for  sinking  fund 
or  interest  purposes"  (7896-55  General  Code) .  To  all  appearances 
it  is  an  obligation  higher  in  importance  than  "contingent  fund" 
purposes  and  not  subordinate  to,  or  a  part  of  the  latter.  Paying 
this  retirement  fund  obligation  from  the  contingent  fund  would 
be  a  bad  precedent,  for  many  boards  would  plead,  as  they  are  do- 
ing today,  that  the  contingent  fund  is  not  large  enough  or  is  ex- 
hausted. Yet,  if  the  board  has  the  money,  in  its  contingent  fund  (or 
any  other  fund)  to  do  so,  the  provision  for  legal  transfer  of  funds 
set  forth  in  2296  et  seq.  General  Code  is  ample. 

It  is  entirely  possible  that  some  boards  of  education  not  having 
provided  for  the  creation  of  a  retirement  fund  (7896-55  General 
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Code),  may  have  been  paying  these  obligations  from  either  the 
tuition  fund  or  the  contingent  fund,  or  both,  in  which  event  such 
expenditures  would  be  "overdrafts"  on  such  funds,  and  upon  this 
condition,  if  existing,  your  attention  is  invited  to  Opinion  1303,  ap- 
pearing at  page  879,  Opinions  of  the  Attorney  General,  Vol.  1, 1918, 
the  syllabus  of  which  reads  as  follows : 

"Moneys  belonging  in  one  fund  of  a  school  district,  but 
expended  for  the  purposes  of  another  fund  and  treated  as 
'overdrafts'  in  such  other  fund,  may  not  be  subsequently 
transferred  to  the  fund  for  the  purposes  of  which  the  expendi- 
tures have  been  made,  unless  by  nunc  pro  tunc  order  of  the 
common  pleas  court  under  Section  2296  et  seq.  General  Code, 
as  to  which  query. 

Authority  to  transfer  funds  is  limited  to  funds  repre- 
sented by  actual  cash  in  the  treasury  to  the  credit  of  the 
proper  funds. 

As  to  actual  balances,  however,  there  may  be  a  transfer 
under  Section  2296-et  seq.  of  General  Code  from  a  sinking  fund 
of  a  school  district  to  another  fund,  when  the  school  district 
has  no  outstanding  bonds." 

Speaking  of  these  overdrafts  from  other  funds,  in  order  to  pay 

the  obligations  existing  against  another  fund,  the  then  Attorney 

General  said : 

"  *  *  *  it  is  obvious  that  in  the  face  of  Section  5649-3d  and 
other  statutes  equally  applicable  the  so-called  'overdraft'  was 
wholly  illegal.  When  there  is  no  money  in  a  school  district 
fund  there  would  be  no  authority,  even  in  the  absence  of  the 
Smith  law,  for  the  drawing  or  payment  of  a  warrant  on  that 
fund.  Overdrafts,  save  in  the  case  of  county  warrants  issued 
under  favor  of  former  laws  (still  unrepealed  save  by  implica- 
tion arising  from  the  Smith  law)  and  marked  'not  paid  for 
want  of  funds'  from  the  very  nature  of  the  case  are  and  al- 
ways have  been  illegal. 

It  follows  that  primarily  the  officers  of  the  district  re- 
sponsible for  the  present  condition  are  liable  to  the  district  for 
the  amount  of  the  overdrafts.  They  have  taken  money  belong- 
ing to  the  sinking  fund  and  applied  it  to  unauthorized  pur- 
poses, and  they  and  their  bondsmen  personally  owe  the  sink- 
ing fund  these  amounts. 

*  *  *  *  If  public  officials  would  keep  clearly  in  mind  the 
legal  impossibility  of  'overdrafts'  and  their  own  personal  liabil- 
ity arising  therefrom,  evils  of  the  sort  described  by  you  would 
be  less  frequent  than  they  are. 

If  upon  the  exhaustion  of  the  tuition  and  contingent  fund 
application  had  been  promptly  made  for  the  transfer  of  the 
then  existent  moneys  in  the  sinking  fund,  and  the  court  had 
allowed  the  transfer,  the  transaction  would  have  been  regular 
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and  legal ;  and  as  I  have  said,  if  the  court  should  decide  that  it 
has  jurisdiction  to  order  a  transfer  nunc  pro  tunc  so  as  to  vali- 
date that  which  is  already  done,  such  action  would  be  likewise 
effectual.  I  do  not  feel  that  I  ought  to  say,  howpver,  that  the 
common  pleas  court  has  this  power  nor  that  it  should  exercise 
it  under  the  circumstances  in  this  case,  if  it  has  it." 

In  your  third  question  you  desire  to  know  in  what  manner 
these  payments  shall  be  made,  being  due  from  certain  boards  of 
education  for  the  teachers'  retirement  system,  and  from  what  fund 
it  shall  be  taken  in  those  cases  where  the  board  of  education  has 
neglected  or  refused  to  carry  out  the  provisions  of  Section  7896-55 
General  Code,  providing  that  a  levy  shall  be  made  for  the  support 
of  the  state  teachers'  retirement  system. 

Section  5656  General  Code,  reads  as  follows : 

"The  trustees  of  a  township,  the  board  of  education  of  a 
school  district  and  the  commissioners  of  a  county,  for  the  pur- 
pose of  extending  the  time  of  payment  of  any  indebtedness, 
which  from  its  limits  of  taxation  such  township,  district  or 
county  is  unable  to  pay  at  maturity,  may  borrow  money  or  is- 
sue the  bonds  thereof,  so  as  to  change,  but  not  increase  the  in- 
debtedness in  the  amounts,  for  the  length  of  time  and  at  the 
rate  of  interest  that  said  trustees,  board  or  commissioners 
deem  proper,  not  to  exceed  the  rate  of  six  percent  per  annum, 
payable  annually  or  semi-annually/' 

The  following  is  the  fourth  branch  of  the  syllabus  of  Opinion 

1753,  appearing  on  page  1230,  Opinions  of  the  Attorney  General 

for  1920,  Vol.  2 : 

"A  board  of  education  may  borrow  money  under  Section 
5656  General  Code  for  the  purpose  of  extending  the  time  of 
payment  of  any  indebtedness  whatever,  regardless  of  the  fund 
in  which  the  indebtedness  exists." 

There  can  be  no  question  but  what  the  contributions  due  from 
boards  of  education  to  the  state  teachers'  retirement  system  are 
vajid,  binding  and  existing  obligations,  because  in  various  sections 
of  the  state  teachers'  retirement  system  law  they  are  made  obliga- 
tions upon  each  and  every  board  of  education  in  the  state.  Again, 
a  contractual  relation  exists, between  the  teacher  and  the  board  of 
education  and  the  teacher  is  compelled  to  consider  the  provisions 
of  the  state  teachers'  retirement  act  as  a  part  of  his  contract,  for 
Section  7896-49  General  Code  reads  as  follows: 

"Each  employer,  before  employing  any  teacher  to  whom 
this  act  may  apply,  shall  notify  such  person  of  his  duties  and 
obligations  under  this  act  as  a  condition  of  his  employment. 
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"Any  such  appointment  or  reappointment  of  any  teacher 
in  the  public  day  schools  of  the  state  on  or  after  the  first  day 
of  September,  nineteen  hundred  and  twenty,  or  service  upon 
indefinite  tenure  after  that  date  shall  be  conditioned  upon  the 
teacher's  acceptance  of  the  provisions  of  this  act  (General 
Code  7896-1  to  7896-63)  as  a  part  of  the  contract." 

If  the  obligations  put  upon  the  teacher  by  the  state  teachers* 
retirement  act  are  a  part  of  the  contract  between  the  teacher  and 
the  board  of  education,  then  the  obligations  put  upon  the  board  of 
education  in  such  retirement  law  are  equally  binding  upon  the  board 
of  education.  Thus,  with  the  beginning  of  the  school  year  the  clerk 
of  the  board  of  education  takes  from  the  teacher's  salary  each  and 
every  month  an  amount  equal  to  four  percent  of  the  amount  paid 
to  such  teacher,  and  it  is  understood  that  these  payments  from 
teachers  (deducted  from  the  payrolls)  are  received  regularly  by 
your  office  and  are  a  large  part  of  the  accumulated  fund  of  the 
state  teachers'  retirement  system,  having  been  invested  in  bonds 
which  are  in  the  custody  of  the  state  treasury.  It  is  imperative 
that  the  board  of  education  having  withheld  a  portion  of  the  money 
due  to  the  teacher  under  the  provisions  of  the  state  teachers'  re- 
tirement act,  should  therefore  pay  its  own  contribution,  a  total  of 
5.57  percent  of  the  payroll,  to  the  state  teachers  retirement  sys- 
tem, and  such  contribution  required  of  the  board  of  education  is  a 
valid,  existing  and  binding  obligation. 

This  being  true,  if  the  board  of  education  has  not  properly  pro- 
vided for  a  levy  to  take  care  of  this  contribution,  then  the  board 
could  have  recourse  to  the  provisions  of  Section  5656  General  Code, 
as  above  indicated. 

In  reply  to  your  specific  questions  you  are  therefore  advised 
that  it  is  the  opinion  of  the  Attorney  General : 

1.  A  board  of  education  which  has  neglected  or  refused  to 
levy  a  tax  to  meet  the  financial  requirements  of  the  state  teachers* 
retirement  system,  in  accordance  with  the  provisions  of  Section 
7896-55  General  Code,  may  not  create  a  retirement  fund  out  of 
which  to  pay  the  normal  and  deficiency  contributions  due  from  each 
board  of  education  under  the  teachers  retirement  act,  by  trans- 
ferring to  such  retirement  fund  any  money  available  in  other  funds 
unless  such  board  of  education  has  been  granted  authority  to  make 
such  transfer  by  an  order  of  the  common  pleas  court,  on  an  appli- 
cation duly  made  in  compliance  with  the  requirements  of  Section 
2296  et  seq.,  General  Code. 

2.  The  tuition  fund  or  the  contingent  fund  of  a  board  of 
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education  may  not  be  used  by  such  board  to  pay  the  required  con- 
tribution to  the  state  teachers'  retirement  system,  unless  a  trans- 
fer of  moneys  in  such  funds  is  made  under  the  provisions  of  Sec- 
tion 2296  et  seq.,  General  Code. 

3.  The  normal  contribution  and  the  deficiency  contribution 
due  from  a  board  of  education  to  the  state  teachers'  retirement 
system  are  valid,  existing  and  binding  obligations,  and  where  a 
board  of  education  has  neglected  or  refused  to  levy  a  tax  to  pay 
such  contributions,  in  the  manner  provided  for  in  Section  7896-55 
General  Code,  and  a  transfer  of  moneys  from  other  funds  of  the 
board  of  education  is  not  possible  under  Section  2296  et  seq.  Gen- 
eral Code,  such  board  of  education  may  borrow  money  or  issue 
bonds  under  authority  of  Section  5656  General  Code  to  meet  such 
obligations. 

If,  as  Permitted  by  Section  6911  G.  C,  Bids  for  Work  on  County 
Roads  are  Received  on  Several  Types  of  Improvement,  the  County 
Surveyor  and  Board  of  County  Commissioners  Must,  After  Bids 
are  Opened,  Agree  as  to  the  Type  of  Improvement  to  be  Made. 
After  Such  Agreement  has  Been  Arrived  at,  it  Then  Becomes  the 
Duty  of  the  County  Commissioners  by  Virtue  of  Section  6945  G. 
C.  to  Ascertain  the  Lowest  and  Best  Bidder  From  Among  Those 
Who  Have  Submitted  Proposals  as  to  the  Particular  Type  of  Im- 
provement Which  has  Been  Agreed  on;  and  it  is  for  the  Com- 
missioners to  Say  Whether  they  Will  Ask  the  Opinion  of  the 
Surveyor  as  to  Who  is  the  Lowest  and  Best  Bidder.  (Previous 
Opinion  1919,  Opinions,  Attorney  General,  Vol.  I,  P.  862,  Re- 
ferred to.) 


No.  2205— (Opinion  Dated  June  29,  1921.) 

Hon.  Walter  S.  Ruff,  Prosecuting  Attorney,  Canton,  Ohio. 

Dear  Sir :  In  response  to  an  inquiry  recently  submitted,  your 
attention  was  called  to  the  opinion  of  this  Department  mentioned 
below ;  and  by  way  of  reply  you  have  written  as  follows : 

"I  have  read  opinion  510  which  your  department  issued 
to  the  Bureaij  of  Inspection  and  Supervision  of  Public  Oifices 
on  July  23,  1919,  but  it  does  not  answer  the  question  which 
I  intend  to  propound. 

It  is  customary  with  our  board  of  county  commissioners 
and  surveyor  to  prepare  several  alternate  plans,  all  of  which 
are  approved  by  the  board  of  commissioners  and  the  county 
surveyor,  and  bids  are  received  upon  all  of  these  plans  and 
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specifications, — then  after  the  bids  are  received,  the  county 
commissioners  determine  which  of  the  bids  will.be  accepted 
for  the  improvement  of  the  road. 

The  question  which  is  bothering  me,  and  which  I  in- 
tended to  submit  to  you  for  answer  is — Does  the  county  sur- 
veyor have  any  voice  in  determining  which  bid  shall  be  ac- 
cepted for  the  improvement? 

You  understand  all  of  the  different  plans  have  the  ap- 
proval of  the  commissioners  and  the  surveyor,  for  instance, — 
A  plan  will  be  submitted  for  a  brick  pavement  with  slag  base ; 
another  brick  with  gravel  base;  another  brick  with  concrete 
base;  also,  a  plan  for  macadam  road;  another  plan  for  an 
asphalt  pavement,  all  the  plans  and  specifications  being  ap- 
proved by  the  county  commissioners  and  the  surveyor.  Bids 
are  received  upon  all  the  plans. 

The  county  surveyor  claims  that  under  this  section  he  has 
a  right  to  assist  the  commissioners  in  determining  which  bids 
are  to  be  accepted. 

It  is  my  contention  that  when  the  commissioners  and  the 
surveyor  agree  on  plans  and  specifications  that  that  is  as  far 
as  the  surveyor  has  any  right,  and  that  the  acceptance  of  the 
bids  is  entirely  in  the  hands  of  the  county  commissioners.  If 
you  will  refer  to  your  opinion  of  July  23,  1919,  you  will  find 
that  it  does  not  answer  the  question." 

The  opinion  you  mention  is  found  in  Opinions  of  Attorney 

General  for  1919,  Vol.  I,  at  page  862.    It  deals  with  Section  6911  Gk. 

C,  which  then  read  and  still  reads  as  follows : 

"When  the  board  of  commissioners  has  determined  that 
any  road  shall  be  constructed,  reconstructed,  improved  or  re- 
paired, as  herein  provided  for,  such  board  shall  determine  by 
resolution  by  unanimous  vote,  if  acting  without  a  petition,  and 
by  a  majority  vote,  if  acting  upon  a  petition,  the  route  and 
termini  of  such  road,  the  kind  and  extent  of  the  improvement, 
and  at  the  same  time  shall  order  the  county  surveyor  to 
make  such  surveys,  plans,  profiles,  cross-sections,  estimates 
and  specifications  as  may  be  required  for  such  improvement. 
The  county  commissioners  may  order  the  county  surveyor  to 
make  alternate  surveys,  plans,  profiles,  cross-sections,  esti- 
mates and  specifications,  providing  therein  for  different  widths 
of  roadway,  different  materials  or  other  similar  variations, 
and  approve  all  or  any  number  of  such  alternate  surveys, 
plans,  profiles,  cross-sections,  estimates  and  specifications.  The 
county  surveyor  may,  without  instructions  from  the  county 
commissioners,  prepare  alternate  surveys,  plans,  profiles, 
cross-sections,  estimates  and  specifications,  providing  therein 
for  different  widths  of  roadway,  different  materials,  or  other 
similar  variations.  Where  alternate  surveys,  plans,  profiles, 
cross-sections,  estimates  and  specifications  are  approved  by 
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the  county  commissioners  or  submitted  by  the  county  surveyor 
on  his  own  motion  the  county  commissioners  and  county  sur- 
veyor shall  after  the  opening  of  the  bids  agree  which  of  such 
surveys,  plans,  profiles,  cross-sections,  estimates  and  specifica- 
tions shall  be  finally  adopted  for  the  construction  of  the  im- 
provement." 

In  the  previous  opinion  in  question,  the  following  inquiry  had 
been  submitted  in  connection  with  the  agreement  mentioned  in  the 
concluding  sentence  of  said  section : 

"In  such  agreement,  will  the  votes  of  three  commissioners 
be  considered  a  majority  vote  or  is  it  necessary  that  at  least 
two  of  the  commissioners  and  the  surveyor  vote  together  to 
constitute  a  majority  ?" 

and  the  inquiry  was  answered  by  the  statement : 

"It  follows,  therefore,  that  the  answer  to  your  inquiry 
is  that  when  alternate  plans,  etc.,  have  been  prepared,  the 
vote  of  the  three  commissioners  is  without  effect  to  adopt 
plans,  etc,,  if  the  surveyor  does  not  agree  to  such  adoption." 

It  therefore  appears  that  you  are  correct  in  your  view  that  the 
precise  question  you  have  in  mind  was  not  answered  by  the  previous 
opinion. 

Section  6945  G.  C.,  relating  to  county  road  contracts  and  con- 
stituting part  of  the  series  of  section  embracing  said  Section  6911? 
G.  C,  reads  in  part : 

"The  county  commissioners  may  let  the  work  as  a  whole 
or  in  convenient  sections  as  they  may  determine.  They  shall 
award  the  contract  to  the  lowest  and  best  bidder." 

Reading  these  provisions  with  the  last  sentence  of  Section 
6911,  the  result  is : 

If  bids  have  been  taken  on  several  plans,  then  the  surveyor  and 
county  commissioners,  after  the  opening  of  bids,  must  in  the 
manner  pointed  out  in  the  previous  opinion  agree  as  to  which  plan 
and  specification  will  be  adopted;  whereupon  the  duty  of  the  sur- 
veyor ends  except  as  the  county  commissioners  may  at  their  option 
and  in  their  discretion  see  fit  to  call  on  the  surveyor  for  advice.  The 
type  of  improvement  having  been  selected  through  the  medium  of 
agreeing  on  plans  and  specifications  in  the  manner  aforesaid,  the 
right,  duty  and  responsibility  pass  to  the  commissioners  of  ascer- 
taining the  lowest  and  best  bidder  from  among  the  bidders  who 
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may  have  submitted  proposals  on  the  particular  type  of  improve- 
ment selected.  It  is  for  the  commissioners  to  decide  whether  they 
will  ask  th^  surveyor  to  express  his  opinion  as  to  who  is  the  lowest 
and  best  bidder. 

A  County  Treasurer  Having  Accepted  Canadian  Instead  of  United 
States  Money  in  His  Fiscal  Transactions  Must  Bear  the  Loss  of 
Any  Depreciation  in  Such  Foreign  Money  Accepted. 


No.  2194— (Opinion  Dated  June  25,  1921.) 

Hon.  Clinton  W.  Fawcett,  Prosecuting  Attorney,  Ottawa,  Ohio. 

Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 

request  for  an  opinion  on  the  following  statement  of  facts : 

"During  the  last  few  years,  the  treasurer  of  Putnam 
County,  Ohio,  has  received  from  the  taxpayers  and  from 
banks,  as  change,  the  amount  of  $21.80  of  Canadian  money. 
Each  dollar  of  this  money  is  now  worth  only  eighty  cents.  The 
greater  amount  of  this  sum  was  paid  to  the  treasurer  previous 
to  the  depreciation  or  when  each  dollar  of  Canadian  money 
was  worth  one  hundred  cents.  As  the  Canadian  dollar  is  only 
worth  eighty  cents,  said  amount  of  money  has  depreciated  to 
the  extent  of  $4.36.  The  treasurer  still  has  this  money  in  his 
possession  and  I  would  be  pleased  to  have  your  opinion  as  to 
whether  the  treasurer  will  be  compelled  to  make  good  this  de- 
preciation or  will  the  county  be  compelled  to  bear  the  loss." 

Your  attention  is  first  invited  to  the  provisions  of  Chapter  4, 
Div.  II,  of  Title  X,  of  the  General  Code,  being  the  chapter  upon 
powers  and  duties  of  the  county  treasurer  and  containing  Sections 
2632  to  2749  General  Code,  inclusive.  In  this  chapter  you  will 
find  that  the  treasurer  must  receipt  the  taxpayer  for  the  taxes 
paid  by  the  latter  on  the  basis  that  such  taxes  are  paid  in  cash, 
that  is,  the  money  that  is  legal  tender  in  the  United  States,  pnd 
further,  that  he  must  make  settlement  with  the  county  auditor  at 
specified  times  of  all  moneys  coming  into  his  hands  and  this  settle- 
ment is  made  on  the  basis  that  all  the  receipts  given  out  by  the 
county  treasurer  to  taxpayers  and  to  persons  or  officers  paying 
in  other  funds  are  given  on  the  basis  that  such  funds  were  paid 
in  cash. 

If  the  county  treasurer  received  coins  of  another  country  in- 
stead of  cash  in  United  States  money,  evidently  this  error  would 
be  discovered  at  the  time  the  moneys  were  presented  to  the  dt> 
positary  accepted  such  coins,  at  their  face  value  and  gave  a  receipt 
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to  the  county  treasure?  for  the  full  amount,  in  such  case  the  county 
treasurer  would  have  the  receipt  of  the  depositary  that  the  full 
amount  in  legal  tender  had  been  paid  in  and  the  bank  depositary 
would  be  the  loser  rather  than  the  treasurer. 

That  the  transactions  of  the  county  treasurer  are  to  be  car- 
ried on  in  cash  or  its  equivalent  is  shown  by  the  language  of  Sec- 
tion 2736  General  Code,  which  reads  as  follows : 

"Upon  the  receipt  by  the  county  treasurer  of  a  written 
notice  from  the  commissioners  that  a  depositary,  or  deposi- 
taries, have  been  selected  in  pursuance  of  law,  and  naming  the 
bank  or  banks  or  trust  companies  so  selected,  such  treasurer 
shall  deposit  in  such  bank  or  banks  or  trust  companies  as  di- 
rected by  the  commissioners,  and  designated  as  inactive  de- 
positaries to  the  credit  of  the  county  all  money  in  his  posses- 
sion, except  such  amount  as  is  necessary  to  meet  current  de- 
mands, which  shall  be  deposited  by  such  treasurer  in  the  active 
depositary  or  depositaries.  Thereafter,  before  noon  of  each 
business  day,  he  shall  deposit  therein  the  balance,  if  any, 
remaining  in  his  hands  after  having  paid  out  of  the  receipts 
of  the  preceding  business  day,  in  cash,  warrants  presented  to 
him  for  payment  during  such  day,  except  as  herein  before  pro- 
vided. Such  money  shall  be  payable  only  on  the  check  of  the 
treasurer." 

As  to  when  "money"  is  properly  in  the  treasury  appears  in 
Section  2744  General  Code: 

"A  county  treasurer  may  receive  checks,  but  such  receipt 
shall  in  no  manner  be  regarded  as  payment.  No  sum  shall  be 
considered  paid  until  the  money  therefor  has  been  received  by 

the  treasurer  or  a  depositary.  *  *  *  *" 

» 

It  will  be  noted  that  this  section  says  that  "no  sum  shall  be 
considered  paid  until  the  money  therefor  has  been  received  by  the 
treasurer  or  a  depositary."  The  term  "money"  is  defined  but  once 
in  the  Ohio  statutes  and  that  definition  will  be  found  in  Chapter 
1  of  Title  I  (Taxation)  of  the  General  Code,  Section  5326,  reading 
as  follows : 

"Sec.  5326.  The  term  'money'  or  'moneys,'  as  so  used,  in- 
cludes any  surplus  or  undivided  profits  held  by  societies  for 
savings  or  banks  having  no  capital  stock,  gold  and  silver  coin, 
bank  notes  of  solvent  banks,  in  actual  possession,  and  every 
deposit  which  the  person  owning,  holding  in  trust,  or  having 
the  beneficial  interest  therein,  is  entitled  to  withdraw  in  money 
on  demand." 

The  words  "gold  and  silver  coin"  as  appearing  in  this  section 
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of  the  statutes  defining  what  is  "money"  #must  necessarily  mean 
the  gold  and  silver  coin  of  the  United  States  and  could  not  cover 
the  coins  of  a  foreign  country  as,  for  instance,  Canada  in  this  case. 

It  appears  that  the  county  treasurer  has  the  sum  of  $21.80 
in  Canadian  money  received  by  him  as  legal  tender  in  fiscal  trans- 
actions had  by  him  in  the  past  few  years.  Evidently  he  has  car- 
ried these  payments  making  up  that  sum,  (and  in  certain  trans- 
actions the  whole  amount)  as  cash,  and  his  own  legal  fees  might 
have  been  figured  upon  the  basis  that  such  $21.80  received  in  for- 
eign money  wad  carried  as  cash  in  his  settlement  with  the  auditor 
or  with  the  county  depositary. 

Bearing  upon  your  statement  "that  each  dollar  of  this  money 
is  now  worth  only  eighty  cents,"  it  is  our  understanding  thaj;  the 
Canadian  dollar  is  worth  eighty-five  cents  according  to  the  cur- 
rent rate  of  exchange  used  in  banks  near  the  international  border. 
Canadian  money  has  depreciated  in  the  last  three  years  from  prac- 
tically par  value  to  as  low  as  eighty  percent,  fluctuating  from  two 
and  one-half  percent,  which  was  in  effect  about  fifteen  months  ago, 
to  twenty  percent  early  in  this  year,  but  at  the  present  time  the 
value  of  the  Canadian  dollar  has  risen  so  that  the  rate  of  exchange 
now  is  about  fifteen  percent.  The  depreciation  then  on  this  sum 
of  $21.80  would  be  but  $3.27  instead  of  $4.36  as  indicated  by  you. 

In  an  opinion  issued  by  the  Attorney  General  on  June  11,  1917, 
(No.  360)  the  question  of  the  use  of  a  check  instead  of  money  in 
paying  an  amount  due  to  the  county  treasurer  was  under  consider- 
ation and  the  then  Attorney  General  used  the  following  language 
appearing  at  page  969  of  Vol.  I,  Opinions  of  the  Attorney  General 
for  1917: 

"*  *  *  if  this  check  was  held  under  the  arrangement  between 
the  parties  as  indicated,  then  it  appears  to  me  that  the  treas- 
urer, having  reported  the  assessment  as  paid,  and  having  re- 
mitted the  state's  portion  of  this  very  assessment  to  the  audi- 
tor of  state,  and  the  other  portion  having  been  distributed  ac- 
cording to  law,  is  personally  bound  for  the  amount  of  the 
check. 

*  *  *  this  check  was  evidently  carried  as  a  cash  item.  The 
amount  of  this  very  check  entered  into  the  gross  amount  on 
which  the  treasurer's  fees  were  figured.  When  settlement 
time  came,  both  with  the  county  auditor  and  the  state  auditor, 
this  check  was  reported  as  cash,  and,  as  stated  in  your  letter, 
it  is  now  carried  as  cash  on  the  treasurer's  book. 

I  can  come  to  no  other  conclusion,  under  all  the  circum- 
stances, and  I  hold  that  as  far  as  the  county  is  concerned  this 
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check  is  cash,  to  be  accounted  for  by  the  treasurer  and  for 
which  he  is  liable  on  his  bond.  *  *  * 

As  far  as  the  county  is  concerned,  on  the  repeated  solemn 
assurances  of  the  treasurer,  it  was  paid.  It  was  no  longer  a 
check.    It  was  cash.  *  *  *" 

In  the  case  at  hand  the  county  treasurer  has  the  money  of  a 
foreign  country  in  his  possession  which  he  cannot  turn  into  cash 
at  par  value  as  was  the  case  in  the  opinion  just  quoted,  except  that 
in  that  case  the  treasurer  had  a  check  upon  which  he  could  not  real- 
ize the  full  amount  instead  of  the  foreign  money  which  is  present 
in  the  case  under  consideration.  The  situations  are  apparently 
largely  analogous  and  it  must  be  held  in  the  case  under  considera- 
tion that  the  county  treasurer  having  accepted  Canadian  instead 
of  United  States  money  in  his  fiscal  transactions  must  bear  the 
loss  of  any  depreciation  in  such  foreign  money  accepted. 
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NEW  INCORPORATIONS 

The  Charles  H.  Dhonau  Sons  Co., 
Cincinnati;  $60,000.  Russell  J.  Car- 
roll, Carol  A.  Carroll,  Chas.  H.  Dho- 
nau, Harry  W.  Dhonau,  Hazel  A. 
Dhonau. 

The  Volapathic  Institute  Co.,  Cin- 
cinnati: $50,000.  Bernard  J.  Gilday, 
C.  B.  Terry,  James  R.  Clark,  Orville 
K.  Jones,  Frank  E.  Wood. 

The  Great  Western  Lathe  &  Tool 
Co.,  Cincinnati;  $25,000.  Henry  Aeb- 
erle,  Jos.  B.  Rogginger,  Andrew  W. 
Kops,  Frank  L.  Leonard,  Harry  Neal. 

The  Hav-A-Wash  Co.,  Cincinnati ; 
$50,000.  Harry  F.  Woods,  H.  Chat- 
field,  Wra.  Hay  den  Chatfield,  Travers 
F.  Willis,  Landon  L.  Forchheimer. 

The  C.  F.  Minnick  Co.,  Cleveland; 
$1,000.  C.  F.  Minnick,  M.  C.  Teas- 
dale,  I.  J.  Hollister,  Martha  C.  Young, 
Russell  K.  Pelton. 

The  Lakeview  Hotel  &  Pavilion 
Co.,  Lakemore;  $125,000.  T.  L.  Angle- 
meyer.  J.  E.  McKnight,  John  Heck- 
man,  W.  V.  Smith,  H.  W.  Heckman. 

The  Masonic  Lodge  Realty  Co.,  Wy- 
oming; $500.  Alfred  C.  Brown,  Clif- 
ford I.  Sears,  Paul  D.  Morrow,  Chas. 
B.  Lewis,  Jos.  J.  Kelly. 

The  Youngstown  Savings  &  Loan 
Co..  Younerstown:  $25,000.  Michael 
Willo.  Karl  F.  Mogg,  Jos.  J.  Schro- 
mofskv,  John  Lamparty.  Michael  Ku- 
bina.  Kuz^a  Kuharich.  Andrew  Kris- 
pinskv.  Frank  Markovich,  Jos.  Mo- 
gus.  Stephen  J.  Slifka. 

The  Jefferson  Savings  &  Loan  Co., 
Cleveland;  $1,000,000.  Geo.  R.  Mc- 
Kav,  Russell  K.  Pelton,  M.  C.  Teas- 
daK  T.  W.  Downes,  E.  L.  Moore. 

The  Forest  City  Fish  Co..  Cleve- 
land- $10,000.  S.  Goldberg,  Rees  H. 
Davis.  Frpd  J.  Young,  R.  J.  Sachs, 
Wheeler  Glenn. 

T^e  Advance  Building  Co..  Cleve- 
land: $25,000.  Da\nd  J.  Miller,  Paul 
S.  Knigrht.  Frank  W.  Emelie,  C.  L. 
Fan^her.  F.  P.  Shu^aker. 

The  Que**n  City  Erectin*?  &  Wreck- 
ing Co.,  Cincinnati;  $10,000.  Robert 
E.  Frper.  B.  C.  Fox.  John  W.  Gatch, 
Carl  Z.  Garland.  Loren  C.  Gatch. 

The  Orville  Grave  Vault  Co..  Orr- 
ville:  $22,000.  Ben  Graber  J.  W. 
Stansburv.  Le^a  Peters,  E.  W.  Bren- 
neman,  E.  F.  Snyder. 


The  Tol-Rite  Specialties  Co.,  Cleve- 
land; $10,000.  S.  Q.  Kerruiah,  Herb- 
ert A.  Quayle,  Geo.  W.  Spooner,  Lee 
H.  Peck,  L.  H.  Freeman. 

The  Palmer  Match  Co.,  Akron; 
$600,000.  C.  H.  Palmer,  W.  N.  Pal- 
mer, T.  A.  Palmer,  W.  A.  Johnston, 
A,  H.  Commins. 

The  Carborado  Mfg.  Co.,  Dayton; 
$25,000.  Emmett  A.  Brenneman,  Jas. 
K.  Gebhardt,  Margery  E.  Miller,  Ed- 
win J.  Leen,  Henry  H.  Hollencamp. 

The  Peerless  Clothing  Co.,  Colum- 
bus; $10,000.  P.  O.  Nichols,  H.  J. 
Kline,  A.  L.  Nichols,  Allie  Nichols,  E. 
H.  Matheny. 

The  Marietta  Wholesale  Drug  Co., 
Marietta:  $15,000.  Frank  W.  Hull, 
W.  H.  Taylor,  W.  L.  Lyons,  D.  F. 
Tully,  Gale  Stephenson. 

The  Owen  Thomas  Engine  Co., 
Cleveland;  $25,000.  Geo.  W.  Phyners, 
Murray  Smith,  Fred  Gibbs,  R.  J.  Beat- 
tie.  L.  F.  Chapman. 

The  Waynesburg  Grove  Co.,  Can- 
ton; $10,000.  Martin  H.  Frank.  M.  J. 
Biechele,  Raymond  Z.  Staudt,  D.  H. 
Rebillot,  Charles  Paquelet. 

The  Hub  Shoe  Co..  Dayton;  $20,- 
000.  Philip  Paul,  Ethel  Paul,  Max 
Jacobson,  Abraham  Jacobson,  Jos.  W. 
Sharts. 

Roseville  Milling  Co.,  Roseville; 
$25,000.  E.  E.  Pletcher.  C.  E.  Ho- 
man,  W.  R.  Crowley,  S.  W.  Moore,  W. 
M.  Parsons. 

The  Lyceum  Building  Co.,  Akron; 
$25,000.  Louis  Miller,  H.  Rosenthal, 
*  H.  Slosower,  D.  C.  Rfybolt,  R.  B. 
Lawrence. 

TV>e  Lucas  Auto  Sales  Co.,  Toledo; 
$500.  Geo.  W.  Ritter,  Lee  H. 
c^W*nck,  e.  E.  Lay,  M.  Haden,  O. 
W.  Ayars. 

Thp  J.  L.  NalW  Co..  Delaware; 
SI 5.000.  'T  L.  Nallev,  John  F.  Flav- 
in, Harry  W.  Crist,  H.  C.  Kent,  L.  F. 
Stonebumer. 

The  Kremer  Oil  &  Gas  Co.,  Mari- 
ptta:  $25,000.  A.  H.  Kestermeier,  J. 
T.  Brisl^n,  Fred  H.  Kremer,  Jos.  A. 
Weber,  Aueust  A.  Kuehn. 

The  McKitrick  Hospital  Co.,  Ken- 
ton; $65,000.  L.  S.  Bixler,  Arthur 
M.  Stevenson,  D.  H.  Bailey,  E.  W. 
Kruse.  W.  P.  Castoe,  C.  W.  Faulkner, 
A,  S.  McKitrick. 
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The  Oklahoma  Gasoline  Co.,  Lo- 
gan; $20,000.  Geo.  W.  McVey,  J.  S. 
McVey,  L.  E.  Radekin,  F.  H.  Carpen- 
ter, Carl  McVey. 

The  New  York  Supply  Co.,  Akron; 
910,000.  Jacob  Krulevetzky,  M.  J. 
Dubin,  Myron  W.  Jacobs,  Henry  F. 
Ludeman,  Edwin  S.  Renner. 

The  Dayton  Flower  &  Plant  Co., 
Dayton;  $50,000.  Rolf  Zetlitz,  H.  O. 
Bentley,  J.  C.  Fletcher,  Glen  C.  Webb, 
E.  E.  Edgecomb. 

The  Manufacturers  &  Merchants 
Protective  Association  Co.,  Dayton 
Urban  H.  Remke,  Walter  C.  Coates, 
William  R.  Remke,  Null  M.  Hodapp. 

The  Sterling  Upholstering  Co.,  To- 
ledo; $5,000.  Ralph  Schauss,  Adam 
Schauss,  Dalton  Kohn,  Frances 
Schauss,  C.  D.  Willard. 

The  Borger  Theatrical  Productions 
Co.,  Cincinnati;  $15,000.  George 
Frederick  Borger,  Wm.  N.  Brady,  Jas. 
A.  Ward,  A.  F.  Morrison,  Henry  Col- 
etta. 

The  Puncheon  Coal  Co.,  Canton; 
$15,000.  David  H.  Puncheon,  David 
R.  Puncheon,  John  A.  Puncheon.  Wil- 
liam R.  Puncheon,  Chas.  M.  Ball. 

The  Kenton-McDonald  Co.,  Mans- 
field; $15,000.  R.  B.  Kenton,  C.  C. 
McDonald,  Anna  Kenton,  Martha  M. 
McDonald.  H.  T.  Manner. 

The  H.  H.  Giessv  &  Bros.  Co..  Co- 
lumbus: $500,000.  H.  H.  Giesv,  W.  G. 
Smith,  C.  A.  Dawson,  E.  H.  Giesy,  R. 
M.  Giesy,  Sr. 

The  Scioto  Oil  Co.,  Columbus;  $10,- 
000.  J.  W.  Cottingham,  Warner  Cot- 
tingham,  D.  B.  Austin,  Willis  R.  Aus- 
tin. O.  E.  Harrison. 

The  Merit  Realty  Co.,  Akron;  $10,- 
000.  Leo  L.  Buehrle,  W.  B.  Collins, 
C.  L.  Everett,  Williab  P.  Hill,  Walter 
L.  Hall. 

The  Highland  Pharmacv  Co.,  Lake- 
wood;  $10,000.  Geo.  Q.  Keeley.  R.  J. 
Fitzgerald,  W.  A.  Brassell,  M.  A. 
Friedman.  E.  W.  LeFever. 

The  Tell-StoD  Signal  Co.,  Cleve- 
land; $500.  Geo.  Q.  Keeley,  R.  J. 
Fitzgerald,  W.  A.  Brassel,  M.  A. 
Friedman,  E.  W.  LaFever. 

The  Edgewater  Bond  &  Mortgage 
Co..  Cleveland;  $75,000.  Frederick  L. 
Hole,  Carl  V.  Weygandt,  Henrv  G. 
Dial,  Frank  Silbert,  Joseph  S.  Sand- 
ers. 

The  Warren  Metallic  Bed  Co..  War- 
ren; $500.  Sara  Petty,  Helen  Shoen- 
berger,  Elizabeth  Baldwin,  Ethel 
Champion,  Ruth  Whitney. 


The  Nusly  Brothers  Co.,  Canton; 
$100,000.  H.  F.  Nusly,  S.  C.  Nusly, 
H.  P.  Johnston,  Bern  W.  Spragg, 
Frank  M.  Smith. 

The  Stone  Improvement  Co.,  Cleve- 
land; $25,000.  Irwin  N.  Loeser,  Mon- 
roe A.  Loeser,  Kenneth  D.  Carter, 
H.  Stewig,  I.  L.  Nichols. 

The  Chas.  H.  Knecht  Garage  Co., 
Liberty  Center;  $10,000.  Chas.  H. 
Knecht,  Ella  Knecht,  Lillian  Frosh, 
E.  E.  Kumler,  H.  L.  Walker 

The  Dixie  Flour,  Feed  &  Fuel  Co., 
Hamilton;  $150,000.  L.  C.  Seward, 
Chas.  Lamim  B.  L.  Vinnedge,  W.  W. 
Vinnedge,  M.  P.   Lintner. 

The  Oppen-Orebaugh  Milling  Co., 
Norwalk;  $35,000.  J.  N.  Orebaugh, 
C.  O.  Onnen,  J.  E.  Hafner,  Finlay 
Hester,  W.  R.  Pruner. 

The  Associated  Loan  Co.,  Cleve- 
land; $500.  M.  C.  Teasdale,  C.  J. 
Houle,  I.  J.  Hollister,  Martha  C. 
Young,  W.  C.  Hessler. 

The  Portage  Farm  Co.,  Cleveland; 
$500.  B.  D.  Gordon,  A.  H.  Schan- 
farber,  E.  L.  Mueller,  P.  C.  Becker, 

A.  M.  Nell. 

The  Belmont  Park  Service  Co., 
Youngstown;  $100,000.  J.  H.  Fisher, 
W.  F.  Roberts,  Covington  Westlake, 
C.  W.  B.  Fisher,  W.  F.  Robinson. 

The  Bayer-Goodman  Co.,  Cleve- 
land? $100,000.  Harry  Bayer.  Net- 
tve  K.  Bayer,  T.  E.  Goodman,  Ella  B. 
Goodman.  Bertha  Goodman. 

The  Dixie  Realty  Co..  Cleveland; 
$10,000.  W.  K.  Stanley,  Samuel  Hor- 
witz.  Wm.  W.  Dawson,  H.  P.  Ord,  F. 

B.  Dra^ger. 

The  Coshocton   Farmers  Exchange 
Co..  Toshncton:   $60,000.    M.   A.   Mc- 
Connell.    Fred    A.   Veigel.    S.    A.   Fr 
man.  E,  E.  Clark,  Geo.  Stonehojkcr, 
B.  O.  Stingel,  G.  T.  Vinsel. 

The    Wagner    Cheese    Co.,    Cincin- 
/  nati :    $5  000.      Martin   Wagner,   An- 
'thony      Wagner,      Carrie      Wagner, 
Stella  Wagner,  Anna  K.  Spencer. 

The  Peonies  Oil  A  Gas  Co.,  Moga- 
dore:  $25,000.  Fr*d  A.  Slusser.  Ar- 
thur L.  Nebel.  L.  W.  Kattman,  H.  A. 
Staley.  H.  L.  Bauman. 

The  Used  Ford  Exchange  Co.,  Day- 
ton* $10,000.  Max  H.  Ablon,  Ruey 
Hodaon.  Nathan  Ablon,  Louis  Stein, 
Arnold  P.  Koors. 

Th«  C.  E.  Kerney  M.  D.  *  Sons 
Co.,  Dayton;  $10,000.  C.  E.  Kernev, 
M.  D*  Susanna  T.  Kerney.  Mable 
Wood.  Pearl  B.  Ertel,  Chas.  E.  Ker- 
ney,  Jr. 
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The  Granville  Co-operative  Co., 
Granville;  $40,000.  B.  S.  Everett,  J. 
S.  Graham,  H.  J.  Howe,  E.  P.  Hayes, 
D.  M.  Hutchison. 

The  Fort  Miami  Co.,  Toledo;  $10,- 
000.  Sigmond  Sanger,  Otto  H.  Speng- 
ler,  Geo.  P.  Hahn,  A.  J.  Kranz,  M. 
Siglow.  ! 


The  A.  B.  C.  Building  Co.,  Toledo; 
$10,000.  Harry  G.  Levy,  F.  Ham- 
mersmith, T.  R.  Man  ton,  Isadore 
Fink,  Joseph  O.  Eppstein. 

The  McClure  Motor  Co.,  Akron; 
$75,000.  F.  E.  McClure,  J.  Oster- 
land,  Lawrence  Hitchcock,  J.  D.  Fack- 
ler,  Robt.  M.  Morgan. 

The  3-In-l  Auto  Signal  Co.,  Cleve- 
land; $10,000.  Joseph  M.  Elliott,  H. 
D.  Palmer,  David  E.  Green,  H.  E. 
Chenoweth,  M.  A.  Anderson. 

The  Nutrutia  Products  Co.,  Cin- 
cinnati; $500.  John  G.  Herman,  Her- 
bert E.  Ritchie,  A.  M.  Vogel,  L.  Cor- 
coran, J.  H.  Schwer. 

The  Patton  Tile  &  Mantel  Co.,  Cin- 
cinnati; $10,000.  John  W.  Cowell, 
Grace  Ast,  Joseph  Patton,  Eleanor 
Patton,  James  L.  Patton. 

The  Canton  Oxygen  Co.,  Canton; 
$200,000.  Wm.  L.  Stolzenbach,  Thos. 
F.  Turner,  Fred  C.  Shanafelt,  Edna 
Duckworth,  Doris  Hall. 

The  Hartsough  Mining  Co.,  East 
Palestine:  $5,000.  T.  C.  Hartsough, 
Ray  T.  Hartsough,  Elizabeth  Hart- 
sough, Mary  Hartsough,  John  Moon. 

The  Madison  Square  Drug  Co., 
Cleveland:  $25,000.  Alfred  Safran, 
Adolph  Weinberger,  Jos.  Nuccio,  Al- 
fred DeLorenzo,  Elsa  Friedrick. 

The  Alliance  Sales  &  Service  Co., 
Alliance;  $10,000.  W.  S.  Jackson,  W. 
B.  Wilson,  B.  F.  Bieri,  G.  C.  McDan- 
iel,  C.  L.  Archer. 

The  Burton  Fork  Oil  Co.,  Chilli- 
cothe>  $250,000.  W.  H.  Sears,  Clar- 
ence J.  Sipple,  G.  J.  Weislogel,  W.  L. 
Stinson,  J.  I.  Vause. 

The  Tell-Ston  Appliance  Co.,  Cleve- 
land: $500.  Edward  C.  Daoust,  Traf- 
ton  M.  Dye,  K.  T.  Siddall,  Quay  H. 
Findlay,  N.  J.  Horsburgh. 

The  Marqua  Automotive  Co.,  Cin- 
cinnati; $10,000.  Jas.  E.  Marquz, 
Walter  C.  Kochman,  A.  M.  Weis, 
Marqua. 

The  Industrial  Fibre  Co.,  Cleve- 
land: $500.  James  J.  Laughlin,  Jr., 
Donald  M.  Marshman,  M.  E.  Mullin, 
Thos.  H.  Westlake,  Robt.  D.  Gott- 
fried. 


The  Colonial  Motors  Co.,  Cincin- 
nati; $50,000.  Conrad  G.  Dietz,  Edw. 
J.  Flach,  James  H.  Hunter,  Wesley 
J.  Furste,  M.D.,  H.  E.  Purnhagen. 

The  Arnold  and  Hajek  Market  Co., 
Cleveland;  $50,000.  F.  B.  Arnold, 
Alonzo  M.  Snyder,  Geo.  M.  Roude- 
bush,  M.  A.  Maroni,  N.  I.  Young. 

The  Cleveland  Safe  and  Patent  Co., 
Cleveland;  $30,000.    A.  L.  Kreisberg 
Wm.  C.  Mueller,  Samuel  Rembrandt, 
L.  G.  Knable,  Joe  Loseky. 

The  Central  Ohio  Farm  Co., 
Springfield;  $15,000.  Harry  T.  Mc- 
EXorman,  Helen  McDorman,  Charlie 
Y.  Henry,  Mary  E.  Henry,  Edwin  S. 
Houck. 

The  Uhrichsville  .Knitting  Co., 
Uhrichsville;  $150,000.  J.  E.  Smith, 
O.  U.  Latto,  W.  R.  Treadway,  Ed. 
Uhrich,  R.  Furbay,  Chas.  F.  Smith, 
C.  Rosel,  W.  R.  Devine. 

Increases 

The  Eagle  Point  Realty  Co.,  To- 
ledo; 500  to  1500  shares  of  no  par 
value. 

The  Family  Investment  Co.,  Cleve- 
land; from  $10,000  to  $25,000. 

"the  Muskingum  Valley  Creamery 
Co.,  McConnelsville;  from  $10,000  to 
$50,000. 

The  Erlin  Farmers  Elevator  &  Sup- 
ply Co.,  Erlin;  from  $35,000  to  $100,- 
000. 

The  Middlebury  Mortgage  &  In- 
vestment Co.,  Ataron;  from  $10,000  to 
$2,000,000. 

The  Conde  Cloak  Co.,  Toledo;  from 
$75,000  to  $125,000.      , 

The  Esmeralda  Canning  Co.,  Cir- 
cleville;  from  $100,000  to  $150,000. 

The  Ironall  Electric  Co.,  Cincin- 
nati; from  $150,000  to  $300,000. 

The  Bauer  Brothers  Co..  Spring- 
field; from  $450,000  to  $550,000. 

The  Inter-American  Finance  and 
Mortgage  Co.,  Toledo;  from  $10,000 
to  $1,000,000. 

The  Central  Mortgage  Co.,  Cleve- 
land; from  $100,000  to  $200,000. 

Decreases 

The  Shannon  Construction  Co.,  Ak- 
ron; from  $100,000  to  $5,000. 

The  Ohio  Marl  Co.,  Dayton;  from 
$300,000  to  $100,000. 
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No.  2319 — In  the  Matter  of  the  Application  of  The  Lewisburg 
Telephone  Company  for  Consent  and  Authority  to  Issue  and 
Dispose  of  Preferred  Capital  Stock.    Prayer  Granted. 


(Dated  August  2,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Lewisburg  Telephone  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  asking  the  consent  and  authority  of  this  Com- 
mission to  issue  and  dispose  of  eight  per  cent,  preferred  capi- 
tal stock  of  the  par  value  of  five  thousand  dollars,  the  proceeds 
arising  from  the  sale  thereof  to  be  applied  toward  the  payment  of 
the  cost  of  certain  proposed  additions,  extensions  and  improve- 
ments to  its  plant  and  facilities,  the  cost  of  which  have  been  esti- 
mated at  the  sum  of  $5,761.34. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

(1)  That  the  applicant  has  under  contract  or  in  contem- 
plation certain  additions,  extensions  and  improvements  to  its 
plant  and  facilities,  the  cost  of  which  has  been  conservatively 
estimated  at  the  sum  of  $5,761.34,  and 

(2)  That  the  issue  of  applicant's  preferred  capital  stock 
of  the  par  value  of  $5,000.00  is  reasonably  required,  and  the 
money  to  be  procured  thereby  necessary  for  the  construction, 
completion,  extension  and  improvement  of  its  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  preferred  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  The  Lewisburg  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue  its  eight  per  cent,  preferred; 
capital  stock  of  the  par  value  of  five  thousand  dollars  ($5,000.00), 
and  that  said  capital  stock  be  sold  for  the  highest  price  obtainable 
but  not  less  than  the  par  value  thereof.    It  is  further 
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Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
preferred  capital  stock  be  devoted  to  and  used  for  the  following 
purpose,  and  no  other,  to  wit:  The  payment,  to  the  extent  of 
such  proceeds,  of  the  cost  of  providing  the  additions,  extensions 
and  improvements  to  applicant's  facilities,  of  the  estimated  cost 
of  $5,761.34,  set  forth  and  described  in  the  estimate,  marked 
•'Exhibit  A,"  appended  to  the  application  herein,  which  exhibit 
hereby  is  made  a  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this 
Commission  semi-annually,  within  fifteen  days  after  the  close  of 
each  calendar,  semi-annual  period,  of  the  issue  and  disposition  of 
said  preferred  capital  stock  and,  in  reasonable  detail,  the  expendi- 
ture of  the  proceeds  thereof. 

Advanced  Utility  Rate  Proceeding  No.  59 — In  the  Matter  of  the 
Proposed  Increased  Rates  and  Charges  of  The  Hardin-Wyandot 
Lighting  Company  for  Electric  Service  Filed  to  Become  Effec- 
tive August  1,  1921.     Rates  Fixed. 


(Dated  July  28,  1921.) 

The  Hardin- Wyandot  Lighting  Company,  having  on  the  thir- 
tieth day  of  June,  1921,  filed  with  this  Commission  its  schedule 
designated  P.  U.  C.  O.  No.  4,  providing  certain  increased  rates 
and  charges  for  electric  service  furnished  in  the  City  of  Kenton, 
Ohio,  to  become  effective  August  1,  1921. 

And  the  City  of  Kenton,  Ohio,  by  its  mayor,  Charles  C.  Steven- 
son, having,  under  date  of  July  27,  1921,  filed  protest  against  such 
rates  and  charges,  alleging  among  other  things  that  such  increases 
are  and  will  be  unjust,  unreasonable,  unjustly  discriminatory  and 
in  violation  of  law,  and  petitioning  the  Commission  to  suspend  the 
going  into  effect  of  said  rates  and  charges  set  forth  in  said  schedule, 
and  to  fix  and  determine  in  lieu  thereof  a  schedule  of  just  and 
reasonable  rates  and  charges  for  said  service,  and  the  Commission 
finding  that  the  rights  and  interests  of  the  public  may  be  injurious- 
ly affected  by  such  increase  in  said  rates  and  charges,  it  is 

Ordered,  That  this  Commission  enter  upon  a  hearing  concern- 
ing the  propriety  of  said  increased  rates  and  charges  set  forth  in 
said  schedule  insofar  as  same  applies  to  the  City  of  Kenton,  Ohio, 
and  that  said  hearing  be  begun  at  nine  o'clock  a.  m.  Central  Stand- 
ard time,  Tuesday,  September  27,  1921,  at  the  hearing  room  of 
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this  Commission  in  the  State  Office  Building,  Columbus,  Ohio.  It 
is  further 

Ordered,  That  the  operation  and  use  of  the  rates  and  charges 
contained  in  said  schedule  insofar  as  same  applies  to  the  City  of 
Kenton,  Ohio,  be  suspended  and  that  the  effective  date  thereof  be, 
and  hereby  it  is  postponed  for  a  period  of  thirty  days  from  August 
1,  1921.    It  is  further 

Ordered,  That  a  copy  of  this  order  be. filed  with  said  schedule 
in  this  office,  and  that  a  copy  be  forthwith  served  upon  the  said 
The  Hardin-Wyandot  Lighting  Company,  which  hereby  is  made 
a  respondent  in  this  proceeding  and  notified  of  the  time  and  place 
of  the  hearing  herein  assigned. 

No.  2335 — In  the  Matter  of  the  Application  of  The  Cincinnati  Gas 
and  Electric  Company  for  Authority  to  Issue  $7,500,000.00  Face 
Amount  of  its  Prior  Lien  and  Refunding  Mortgage  Forty- Year, 
Sinking  Fund  Gold  Bonds,  Due  1961,  to  be  Known  as  Series  "A," 
and  Use  Same  as  Collateral;  and  to  Isstae  and  Sell  $6,000,000.00, 
Face  Amount,  of  Said  Company's  Convertible  Eight  Per  Cent. 
Secured  Gold  Notes,  Due  December  1,  1922.    Prayer  Granted. 


(Dated  July  28,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  statements 
by  counsel  and  the  executive  officials  of  said  company  that  an 
emergency  exists  which  may  result  in  loss  or  damage  to  the  ap- 
plicant or  the  public,  the  rule  requiring  such  applications  to  be  on 
file  at  least  ten  days  prior  to  hearing  being  hereby  waived),  this 
matter  came  on  to  be  heard,  and  was  heard  upon  the  application 
of  The  Cincinnati  Gas  and  Electric  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  asking  the  consent  and  authority  of  this  Commis- 
sion to  issue  prior  lien  and  refunding  mortgage,  forty-year,  seven 
per  cent,  sinking  fund,  gold  bonds,  due  January  first,  1961,  to  be 
known  as  series  "A,"  of  the  principal  sum  of  $7,600,000.00  and  to 
pledge  the  same  as  collateral  security  for,  and  to  issue  eight  per 
cent,  convertible  gold  notes,  dated  August  first,  1921,  due  December 
first,  1922,  of  the  principal  sum  of  $6,000,000.00,  the  proceeds  aris- 
ing from  the  sale  thereof  to  be  used  (1)  to  reimburse  applicant's 
treasury  for  the  sum  of  $3,183,050.05  (not  procured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness)  expended 
therefrom  for  capital  purposes,  and   (2)  to  provide,  in  part,  the 
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moneys  necessary  for  the  completion  of  certain  additions,  exten- 
sions and  improvements  to  its  facilities  now  under  contract  or  in 
contemplation,  the  estimated  cost  of  which,  at  this  date,  is  the 
sum  of  $2,509,749.48. 

The  Commission,  being  fully  advised  in  the  premises,  finds: 

(1)  That  within  the  five  years  next  preceding  the  date  of 
the  filing  of  the  application  herein  and  to  the  first  day  of  June, 
1921,  the  applicant  actually  expended  from  its  treasury  for 
the  acquisition  of  property,  and  the  construction,  completion, 
extension  and  improvement  of  its  facilities,  the  sum  of  $3,- 
163,060.02,  none  of  which  was  obtained  or  secured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, and  the  capitalization  of  which  has  not  heretofore  been 
authorized  by  order  of  this  Commission ; 

(2)  That  upon  said  first  day  of  June,  1921,  the  appli- 
cant has  under  contract  and  in  progress  of  installation,  or 
in  contemplation  or  additions,  extensions,  and  improvements 
to  its  facilities,  the  cost  of  which  upon  said  date,  had  been 
estimated  at  the  sum  of  $2,609,749.48 ; 

(3)  That  the  issue  of  applicant's  said  prior  lien  and 
refunding  mortgage,  series  "A,"  bonds,  and  its  convertible 
gold  notes,  secured  by  a  deposit,  as  collateral  security,  of  said 
bonds  is  reasonably  required  and  the  money  to  be  procured 
thereby  necessary  for  the  reimbursement  of  applicant's  treas- 
ury for  the  aforesaid  uncapitalized,  capital  expenditures  there- 
from, and  to  provide  for  the  construction  of  said  additions, 
extensions  and  improvements  to  applicant's  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  and  notes  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  said  The  Cincinnati  Gas  and  Electric  Company 
be,  and  hereby  it  is  authorized  to  issue  its  prior  lien  and  re- 
funding mortgage,  forty-year,  seven  per  cent,  sinking  fund,  bonds, 
maturing  January  first,  1921,  and  known  as  series  "A,"  of  the 
principal  sum  of  seven  million,  five  hundred  thousand  dollars  ($7,- 
500,000.00),  and,  pending  the  sale  thereof,  at  the  price  which  shall 
hereafter  be  prescribed  by  this  Commission,  pledged  as  collateral 
security  for  loans,  which  loans  shall  be  of  the  greatest  sums  nego- 
tiable but,  in  no  event,  less  than  the  principal  sum  of  six  million 
dollars  ($6,000,000.00).    It  is  further 

Ordered,  That  to  encompass  the  aforesaid  pledge  of  said  bonds, 
said  The  Cincinnati  Gas  and  Electric  Company  be,  and  hereby  it 
is  further  authorized  to  deliver  said  bonds  to  the  New  York  Trust 
Company,  as  trustee,  under  the  terms  and  conditions  of  the  inden- 
ture dated  August  first,  1921,  and  to  issue  its  convertible,  eight 
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per  cent,  gold  notes,  dated  August  first,  1921,  due  December  first, 
1922,  (secured  by  the  pledge  of  the  aforesaid  bonds),  of  the  prin- 
cipal sum  of  six  million  dollars,  ($6,000,000.00),  which  said  notes 
shall  be  sold  for  the  highest  price  obtainable  but  not  less  than 
ninety-five  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  notes, 
or  the  conversion  of  said  bonds,  as  hereinafter  provided,  for  less 
than  the  par  amount  thereof  shall  be  amortized  pursuant  to  the 
rules  and  regulations  heretofore  prescribed  by  this  Commission. 
It  is  further 

Ordered,  That,  at  the  option  of  the  holder  and  as  provided 
in  the  aforesaid  indenture,  said  notes,  or  any  part  thereof,  may 
at  the  maturity  date  thereof,  be  converted  into  said  prior  lien 
and  refunding  mortgages,  series  "A,"  bonds,  on  the  basis  of  par 
for  said  notes  and  ninety-seven  and  one-half  for  said  bonds, 

Provided:  That  any  of  said  notes  so  converted  shall,  by  said 
The  Cincinnati  Gas  and  Electric  Company,  be  thereupon  cancelled 
and  destroyed.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  notes 
shall  be  expended  for  the  following  purposes,  and  no  others,  to 
wit : 

(a)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $3,183,050.02,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  and  the  capi- 
talization of  which  has  not  heretofore  been  authorized  by 
order  of  this  Commission,  expended  therefrom,  within  the 
five  years  next  preceding  the  date  of  the  filing  of  the  applica- 
tion herein  and  to  the  first  day  of  June,  1921,  for  the  acquisi- 
tion of  property  and  the  construction,  completion,  extension 
and  improvement  of  its  facilities; 

(b)  The  balance  of  such  proceeds  to  be  used  to  pay  for 
other  additions,  extensions  and  improvements  to  applicant's 
facilities,  provided  on  and  after  June  first,  1921,  the  estimated 
cost  of  which,  as  of  this  date,  is  the  sum  of  $2,509,749.48. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  notes  and 
the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order.    It  is  further 

Ordered,  That  jurisdiction  of  this  matter  be,  and  hereby  it 
is  retained  for  the  purpose  of  hereafter  prescribing  a  price  for  the 
sale  of  said  bonds  and  the  purposes  for  which  the  proceeds  arising 
from  the  sale  thereof  shall  be  expended. 
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No.  2332 — In  the  Matter  of  the  Application  of  The  Akron,  Canton 
and  Youngstown  Railway  Company  for  Authority  to  Pledge 
Securities.    Prayer  Granted. 


(Dated  July  27,  1921.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  and  was  heard  upon  the  application  of  The 
Akron,  Canton  and  Youngstown  Railway  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Ohio),  asking  the  consent  and  authority  of  this 
Commission  to  issue  and  pledge  with  the  United  States  treasurer 
as  collateral  security  for  a  loan  of  $212,000.00  made  to  the  ap- 
plicant by  the  United  States  under  the  provisions  of  the  Trans- 
portation Act,  as  amended,  its  first  mortgage,  six  per  cent,  bonds 
of  the  principal  sum  of  $362,700.00,  which  were,  prior  to  the 
enactment  of  Section  614-53,  -54  and  -55,  General  Code  of  Ohio, 
issued  and  sold  by  said  applicant  to  procure  funds  with  which  to 
prosecute  the  construction  and  equipment  of  its  line  of  railway 
and  thereafter,  and  prior  to  the  enactment  of  said  sections  of 
the  General  Code  of  Ohio,  acquired  by  the  applicant  for  purposes 
of  reissue  only,  and  also,  to  pledge  as  further  collateral  security 
for  said  loan  aforesaid,  $35,000.00,  principal  sum,  of  the  first 
mortgage,  four  per  cent,  gold  bonds  of  The  Akron  and  Barberton 
Belt  Railroad  Company  now  owned  by  the  applicant;  and  to  make 
and  issue  to  the  United  States  or  to  the  Secretary  of  the  Treasury 
of  the  United  States,  as  evidence  of  the  indebtedness  created  by 
said  loan,  a  promissory  note  in  the  principal  amount  of  $212,000.00, 
due  on  or  before  five  years  from  the  date  thereof,  and  to  bear 
interest  at  the  rate  of  six  percentum  per  annum. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  the  applicant  has  in  contemplation  certain  lawful,  capital 
expenditures  aggregating  the  sum  of  $212,000.00  and  that  a  loan 
of  that  amount  has  been  granted  the  applicant  by  the  United 
States  government. 

The  Commission  further  finds  that  the  issue  of  applicant's 
said  promissory  note  for  such  principal  sum,  secured  by  its 
treasury  securities  aforesaid,  is  reasonably  required,  and  the  money 
to  be  procured  thereby  necessary  for  its  lawful,  capital  purposes 
within  the  meaning  of  Section  614-53,  of  the  General  Code  of 
Ohio,  and  is  satisfied  that  consent  and  authority  for  the  making 
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and  issuing  of  said  note  and  the  pledging  of  said  securities  should 
be  granted.    It  is  therfore, 

Ordered,  That  said  The  Akron,  Canton  and  Youngstown  Rail- 
way Company  be,  and  hereby  it  is  authorized  to  make  and  issue 
to  the  United  States  or  to  the  Secretary  of  the  Treasury  of  the 
United  States,  its  promissory  note,  of  the  principal  sum  of  two 
hundred  and  twelve  thousand  dollars  ($212,000.00),  due  on  or  be- 
fore five  years  from  the  date  thereof,  and  to  bear  interest  at  the 
rate  of  six  per  centum  per  annum,  as  evidence  on  applicant's 
indebtedness  for  and  on  account  of  the  loan,  of  such  sum,  to  it 
by  the  United  States  government.    It  is  further 

Ordered,  That  said  applicant  be,  and  hereby  it  is  authorized 
to  pledge  with  the  United  States  government,  as  collateral  security 
for  the  payment  of  its  aforesaid  note  and  the  interest  thereupon, 
its  first  mortgage,  six  per  cent,  gold  bonds  of  the  principal  sum 
of  $383,700.00,  (acquired  by  it  and  held  in  its  treasury  for  reissue 
only,  as  aforesaid),  and  $35,000.00,  principal  sum,  of  the  first  mort- 
gage, four  per  cent,  gold  bonds  of  The  Akron  and  Barberton  Belt 
Railroad  Company,  which  it  now  owns.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  making  and  issuing  of  its  said  note ;  the  depositing 
and  pledging  of  said  securities,  and,  in  reasonable  detail,  the  ex- 
penditure of  the  proceeds  of  said  loan. 


No.  1844 — In  the  Matter  of  the  Application  of  The  Sandusky  Gas 
and  Electric  Company  for  Consent  and  Authority  to  Issue  $100,- 
000.00  Bonds.    Supplemental  Order. 


(Dated  July  25,  1921.) 

The  Commission  having  heretofore,  to  wit :  As  of  date,  Decem- 
ber seventeenth,  1919,  herein  consented  to  and  authorized  the  issue 
and  disposition,  by  said  The  Sandusky  Gas  and  Electric  Company, 
of  first  refunding  and  improvement  mortgage,  five  per  cent,  bonds 
of  the  principal  sum  of  $100,000.00,  providing  that  pending  the  sale 
thereof  as  therein  prescribed,  the  same  might  be  pledged  for  not 
less  than  sixty-five  percentum  of  the  par  amount  thereof. 

Comes  now,  said  The  Sandusky  Gas  and  Electric  Company  and, 
by  its  supplemental  application  filed  herein  and  the  testimony  of- 
fered at  the  hearing  thereupon,  represents  and  shows  to  the  satis- 
faction of  this  Commission  that  it  has  made  due  and  diligent  effort 
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to  dispose  of  said  bonds  pursuant  to  the  terms  and  conditions  of 
said  order  but,  by  reason  of  the  conditions  now  obtaining  in  the 
financial  markets  and  surrounding  the  sale  of  securities,  has  been 
unable  so  to  do,  and  asks  such  modification  and  amendment  of  the 
order,  heretofore  made  and  entered  herein  as  will  permit,  pending 
the  sale  of  $38,000.00,  principal  sum,  of  said  bonds,  the  pledge 
thereof  at  not  less  than  fifty  percentum  of  the  par  amount  of  such 
bonds. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  its  said  order,  heretofore 
made  and  entered  herein,  should  be  so  amended.    It  is,  therefore, 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
December  seventeenth,  1919,  be,  and  hereby  the  same  is  modified 
and  amended  to  provide  that,  pending  the  sale  of  thirty-six  thous- 
and dollars  ($36,000.00),  principal  sum,  of  the  first  refunding  and 
improvement  mortgage,  five  per  cent,  bonds,  of  The  Sandusky  Gas 
and  Electric  Company,  therein  authorized  to  be  issued  and  sold 
for  the  highest  price  obtainable,  but  not  less  than  seventy-seven 
percentum  of  the  par  amount  thereof,  the  same  may  be  pledged 
as  collateral  -  security  for  loans  which  shall  be  of  the  greatest 
sums  negotiable,  but  in  no  event  less  than  fifty  (50)  percentum 
of  the  part  amount  of  such  bonds  so  pledged. 

No.  1893 — In  the  Matter  of  the  Application  of  The  Sandusky  Gas 
and  Electric  Company  for  Consent  and  Authority  to  Issue  and 
Dispose  of  Certain  Notes,  Bondd  and  Preferred  Stock.  Sup- 
plemental Order. 


(Dated  July  25,  1921.) 

The  Commission  having  heretofore,  to  'wit :  As  of  date,  Janu- 
ary thirtieth,  1920,  herein  consented  to  and  authorized  the  issue 
and  disposition,  among  other  capital  securities,  by  The  Sandusky 
Gas  and  Electric  Company,  of  first  refunding  and  improvement, 
mortgage,  five  per  cent,  bonds  of  the  principal  sum  of  $273,000.00, 
providing  that  $123,000.00,  principal  amount,  thereof  be  sold  for 
the  highest  price  obtainable  but  not  less  than  seventy-seven  per- 
centum of  the  principal  sum  thereof. 

Comes  now,  said  The  Sandusky  Gas  and  Electric  Company  and, 
by  its  supplemental  application  filed  herein  and  the  testimony 
offered  at  the  hearing  thereupon,  represents  and  shows  to  the 
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satisfaction  of  this  Commission  that  it  has  made  due  and  dili- 
gent effort  to  dispose  of  said  bonds  pursuant  to  the  terms  and 
conditions  of  said  order  but,  by  reason  of  the  conditions  now  ob- 
taining in  the  financial  markets  and  surrounding  the  sale  of  securi- 
ties, has  been  unable  so  to  do,  and  asks  such  modification  and 
amendment  of  the  order,  heretofore  made  and.  entered  herein,  as 
will  permit,  pending  the  sale  of  $114,000.00,  principal  sum,  of  said 
bonds,  the  pledge  thereof  at  not  less  than  fifty  percentum  of  the 
par  amount  of  such  bonds. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  its  said  order,  heretofore 
made  and  entered  herein,  should  be  so  amended.    It  is,  therefore, 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
January  thirtieth,  1920,  be,  and  hereby  it  is  modified  and  amended 
to  provide  that,  pending  the  sale  of  one  hundred  and  fourteen 
thousand  dollars  ($114,000.00),  principal  sum,  of  the  fjrst  refund- 
ing and  improvement  mortgage,  five  per  cent,  bonds  of  The  San- 
dusky Gas  and  Electric  Company,  therein  authorized  to  be  issued 
and  sold  for  the  highest  price  obtainable,  but  not  less  than  seventy- 
seven  percentum  of  the  par  amount  thereof,  the  same  may  be 
pledged  as  collateral  security  for  loans  which  shall  be  of  the  great- 
est sums  negotiable,  but  in  no  event  less  than  fifty  (50)  percentum 
of  the  par  amount  of  such  bonds  so  pledged. 


No.  2013 — In  the  Matter  of  the  Application  of  The  Cincinnati,  Mil- 
ford  and  Manchester  Traction  Company,  a  Corporation  Duly 
Organized  and  Existing  Under  and  by  Virtue  of  the  Laws  of  the 
State  of  Ohio,  for  Authority  to  Discontinue  Service  and  Abandon 
Track  From  Blanchester,  Ohio,  to  Newtonsville,  Ohio.  Former 
Order  Modified. 


(Dated  August  2,  1921.) 

. 

The  Commission  having  heretofore,  to  wit:    Upon  the  eighth 
day  of  July,  1921,  herein  found,  among  other  things,  that, 

"For  the  present  freight  service  (of  said  The  Cincinnati, 
Milford  and  Blanchester  Traction  Company)  a  new  freight 
service  to  consist  of  trains  leaving  the  two  termini  of  the  com- 
pany at  6:00  o'clock  a.  m.,  Central  Standard  Time,  daily  ex- 
cept Sunday,  to  carry  all  freight  which  has  been  delivered  for 
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transportation  since  the  dispatching  of  tiie  previous  freight 
train" 

should  be  established  by  said  The  Cincinnati,  Milford  and  Blan- 
chester Traction  Company,  and,  thereupon,  by  order,  direqted 
and  required  said  company  to  institute  such  substitute  freight 
service. 

Comes  now,  J.  F.  Peurrung,  the  president  and  general  man- 
ager of  said  The  Cincinnati,  Milford  and  Blanchester  Traction 
Company,  and  represents  and  shows  to  the  satisfaction  of  the 
Commission  that  all  freight  for  shipment  from  Cincinnati  upon 
the  freight  train  scheduled  to  leave  the  station  at  510  Sycamore 
street,  Cincinnati,  Ohio,  has  been  delivered  by  six-thirty  o'clock 
p.  m.  of  the  evening,  when  the  train,  as  soon  as  it  is  loaded,  could 
be  moved  to  Madisonville,  Ohio,  and  be  properly  protected  over 
night  without  the  expense  of  hiring  a  watchman,  which  would  be 
required  were  the  train  held  in  Cincinnati  until  morning,  and  that 
the  freight  train  service  now  carried  in  its  operating  schedule,  from 
Blanchester  to  Cincinnati  will  more  adequately  serve  the  conven- 
ience of  the  public,  in  that  a  freight  train  leaving  Blanchester  at 
five  o'clock  a.  m.  will  have  passed  the  stations  on  the  northern 
part  of  the  company's  line  before  the  day's  milk  has  been  delivered 
for  shipment  to  Cincinnati,  and  asks  that  said  order,  dated  July 
eighth,  1921,  be  amended  accordingly. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  and  it  is  hereby 

Ordered,  That  the  order,  made  and  entered  herein  as  of 
date  July  eighth,  1891,  be,  and  hereby  the  same  is  modified  and 
amended  to  provide  that,  in  lieu  of  the  freight  train  service  therein 
required  to  be  established,  maintained  and  operated,  said  The  Cin- 
cinnati, Milford  and  Blanchester  Traction  Company  shall  maintain 
and  operate  a  freight  train  service  consisting  of  a  train,  which 
shall  be  moved  from  Cincinnati  to  Madisonville  each  evening,  ex- 
cept Sunday,  after  all  the  freight  which  has  been  delivered  for 
transportation  up  to  sixty-thirty  o'clock  p.  m.  has  been  loaded  and, 
the  next  morning  operated  to  Blanchester,  and  the  present  freight 
train  service  from  Blanchester  to  Cincinnati,  Ohio. 
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The  Members  of  the  County  Board  of  Revision, are  Entitled  to  be 
Reimbursed  for  Expenses  Incurred  by  Them  in  Making  an  Actual 
View  of  Real  Estate,  Where  They  are  Dissatisfied  with  the  Char- 
acter of  the  Evidence  Which  Has  Been  Produced  Before  Them 
on  Complaints  as  to  Valuations. 


No.  2195— (Opinion  Dated  June  25,  1921.) 

Hon.  Charles  R.  Sargent,  Prosecuting  Attorney,  Jefferson,  Ohio. 

Dear  Sir:  Some  time  ago  you  informed  this  department  that 
you  had  advised  the  members  of  the  board  of  revision  of  Ashtabula 
county  that  that  board,  or  its  members,  would  be  entitled  to  car 
fare  or  automobile  hire  in  making  an  actual  view  of  real  estate 
which  the  board  might  deem  it  expedient  to  make  in  connection 
with  the  hearing  of  complaints  as  to  real  estate  valuations;  such 
expenses  being,  in  your  opinion,  "contingent  expenses"  within  the 
meaning  of  Section  5585  of  the  General  Code.  You  also  state 
that  the  Tax  Commission  has  recently  promulgated  a  rule  to  the 
contrary.  In  your  letter  you  stated  that  you  were  not  requesting 
a  formal  ruling,  unless  this  office  should  desire  to  render  one  or 
had  already  rendered  such  an  opinion  which  had  not  been  called 
to  your  attention. 

No  such  opinion  has  been  rendered  by  this  department.  Upon 
careful  consideration  it  is  believed  best  to  give  an  opinion  on  the 
question,  so  that  all  administrative  officers  who  desire  to  follow  that 
opinion  may  govern  themselves  by  a  uniform  rule. 

The  question  as  to  what  constitutes  "contingent  expenses" 
within  the  meaning  of  Section  5585  of  the  General  Code  and  statutes 
similar  thereto  has  been  considered  several  times  by  this  depart- 
ment. The  first  of  such  opinions  (all  of  which  you  have  seen) 
was  that  of  Attorney  General  Hogan,  addressed  to  the  Tax  Com- 
mission under  date  of  April  24,  1914,  (Annual  Report  for  that  year, 
Vol.  I,  p.  514).  This  opinion  dealt  with  Section  35  of  the  so-called 
"Warnes  Law"  (103  O.  L.,  786-795),  designated  as  Section  5614  of 
the  General  Code,  providing  in  part  that: 

"The  contingent  expenses  of  the  district  assessor  and  dis- 
trict board  of  complaints,  including  postage  and  express 
charges,  their  actual  and  necessary  traveling  expenses  and 
those  of  their  deputies,  assistants,  experts,  clerks  or  employes 
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on. official  business  outside  of  the  district  when  required  by 
orders  issued  by  the  tax  commission  of  Ohio  shall  be  allowed 
and  paid  as  claims  against  the  county." 

This  language,  it  will  be  observed,  is  identical,  save  for  the 
designation  of  the  officers  involved,  with  that  occurring  in  present 
Section  5585  of  the  General  Code. 

The  question  submitted  to  Mr.  Hogan  was  as  follows: 

"Does  'contingent  expenses'  include  such  expenses  as 
automobile  hire,  car  fare  and  the  like  for  these  various  officers 
while  in  the  exercise  of  their  duties  within  their  respective 
jurisdictions?" 

Mr.  Hogan  in  discussing  this  question  used  the  following 
language : 

"The  term  'contingent  expenses'  has  a  well  understood, 
technical  meaning,  viz.:  those  expenses  miscellaneous  in 
character,  which  the  legislative  body  presumes  will  be  in- 
curred in  the  natural  course  of  official  business,  but  the  exact 
character  of  which  cannot  be  so  definitely  ascertained  in  ad- 
vance ps  to  permit  specific  enumeration  of  them. 

*  *     *     * 

By  specifically  enacting  that  postage  and  express  charges 
and  certain  traveling  expenses  shall  be  included  within  the 
•purview  of  'contingent  expenses'  of  which  the  sentence  speaks, 
the  general  assembly  has  made  it  plain,  I  think,  that  such 
charges  and  expenses  would  not,  without  the  provision,  have 
been  contemplated  within  the  meaning  of  the  phrase,  being 
expenses  the  incurring  of  which  is  a  certainty  and  which  are, 
therefore,  not  of  the  miscellaneous  and  unascertainable  char- 
acter ordinarily  contemplated  by  the  term  'contingent  ex- 
penses.' 

*  *     *     * 

In  the  very  nature  of  things  the  district  assessors  and 
their  deputies  are  required  to  'travel'  in  the  performance  of 
their  duties.  Real  estate  *  *  *  must  be  valued  'on  actual 
view'  (Section  5554,  G.  C.)  *  *  *.  In  other  words,  the  as- 
sessment of  property  which  the  Warnes  law  contemplates, 
cannot  be  made  without  going  from  place  to  place  within  the 
assessment  district.  This,  in  my  judgment,  does  not  consti- 
tute 'traveling.' 

*  *     *     * 

Therefore,  the  question  *  *  *  is  whether  or  not  automo- 
bile hire  constitutes  a  'contingent  expense'  within  the  mean- 
ing of  the  term  as  used  in  the  section  without  reference  to 
the  scope  of  the  phrase  as  determined  by  the  inclusion  therein 
of  certain  'traveling  expenses.' 

If  it  is  such  a  contingent  expense,  then  the  fact  that  it  is 


Attorney  General  445 

incurred  in  the  county  would  not  prevent  its  lawful  allowance. 
In  my  opinion  automobile  hire  might,  under  certain  cir- 
cumstances, constitute  'contingent  expense/  *  *  *  I  am 
satisfied  that  in  the  ordinary  discharge  of  the  duties  of  their 
respective  offices,  the  district  assessor  and  the  district  board 
of  complaints  would  not  have  any  right  to  incur  expenses  of 
this  character,  but  circumstances  might  conceivably  arise  in 
ivhich  the  hire  of  an  automobile  or  any  vehicle  might  be  neces- 
sary in  order  to  enable  the  assessor  or  the  board  of  complaints 
to  discharge  their  respective  duties." 

Later  in  the  opinion  Mr.  Hogan  remarks  that  he  does  not 
feel  able  to  say  "that  under  special  circumstances  an  expenditure 
'for  car  fare,  might  not  be  regarded  as  a  contingent  expense  rather 
than  as  traveling  expense." 

It  will  be  seen  that  Mr.  Hogan's  opinion  is  based  upon  the  fol- 
lowing points: 

(1)  No  traveling  expense,  as  such,  can  be  allowed  where  the 
"travel"  occurs  within  the  county. 

(2)'  The  ordinary  necessity  of  going  from  place  to  place 
to  view  property  required  to  be  assessed  on  actual  view  is 
neither  "traveling"  nor  a  matter  of  "contingency." 

(3)  But  under  special  circumstances  there  might  be  neces- 
sity for  going  from  place  to  place  within  the  county  otherwise 
than  in  the  ordinary  course  of  the  routine  duties  of  these  officers, 
and  where  such  necessity  arises  in  this  manner  and  expense  is 
incurred  for  such  purpose  it  is  a  proper  "contingent  expense"  for 
which  the  auditor  and  the  members  of  the  board  of  complaints 
(though  not  their  experts,  deputies,  assistants,  etc.)  may  be  law- 
fully reimbursed. 

The  second  opinion,  which  was  rendered  by  Mr.  Turner,  (Opin- 
ions of  Attorney  General  1916,  Vol.  I,  p.  623)  was  based  upon 
ection  36  of  the  so-called  "Parrett-Whittemore  Law,"  which  has 
become  Section  5585,  G.  C,  the  section  now  under  consideration. 
It  related  both  to  expenses  of  the  employes  of  the  taxing  depart- 
ment of  the  county  auditor's  office  and  to  expenses  of  the  members 
of  the  board  of  revision,  by  way  of  automobile  hire,  livery  and 
car  tickets  in  necessary  trips  made  by  them.  Mr.  Turner's  opinion 
concurs  in  the  conclusion  of  Mr.  Hogan's  opinion,  but  points  out 
the  change  in  the  law  which  occurred  when  the  Warnes  law  was 
repealed  and  the  Parrett-Whittemore  law  was  enacted  in  its  stead. 
The  conclusion  of  the  opinion  is  expressed  in  the  following  para- 
graph: 
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"The  fact  must  not  be  overlooked,  however,  that  under 
the  Parrett-Whittemore  law,  the  duty  of  appraising  property 
in  the  first  instance  is  placed  upon  the  local  assessors  *  *  * 
and  by  the  assistant  assessors  selected  under  the  conditions 
and  in  the  manner  provided  by  *  *  *  said  act.  Inasmuch  as 
the  county  auditor  himself,  or  acting  through  his  deputies  or 
assistants,  is  not  charged  by  any  provision  of  the  act  with  the 
duty  of  appraising  real  property  in  the  first  instance  as  was 
required  of  the  district  assessor  and  his  deputies  under  the 
provisions  of  the  Warnes  law,  and  inasmuch  as  the  members 
of  the  county  board  of  revision  in  the  performance  of  their 
ordinary  duties  as  a  board  of  equalization  *  *  *  and  as  a 
board  of  complaint  *  *  *  are  not  required  to  incur  travel- 
ing expenses  in  the  sense  the  term  is  above  used,  1  think  it 
necessarily  follows  that  if  circumstances  arise  which  occasion 
the  expenses  referred  to  in  your  inquiry  such  expenses  so  in- 
curred by  the  officers  and  employes  named  in  the  above  provi- 
sion of  Section  5585,  G.  C,  could  not  in  the  very  nature  of 
things  be  determined  in  advance  and  are  therefore  'contingent 
expenses'  within  the  meaning  of  the  term  as  used  in  said 
statute." 

The  third  opinion  referred  to  was  rendered  by  Attorney  Gen- 
eral McGhee  (Opinions  of  Attorney  General  1918,  Vol.  I,  p.  149). 
The  question  submitted  to  the  then  Attorney  General  arose  under 
the  present  law  amending  the  Parrett-Whittemore  law  (107  O.  L., 
40),  in  which,  however,  what  is  now  Section  5585  was  virtually  re- 
enacted.  That  question  related  solely  to  the  expenses  of  the  county 
auditor  and  did  not  touch  the  question  as  to  the  expenses  of  the 
members  of  the  county  board  of  revision.  Attorney  General  Mc- 
Ghee departed  from  the  reasoning  of  his  predecessors  to  a  certain 
extent,  as  will  be  evident  from  the  following  quotation  from  his 
opinion : 

"I  do  not  find  myself  able  to  follow  Mr.  Hogan  in  his 
application  of  the  rule  of  construction  involved  in  the  conclu- 
sion reached  by  him  that  traveling  expenses  incurred  by  the 
assessing  officers  in  the  discharge  of  their  duties  within  the 
county  were  not  within  the  purview  of  the  term  'contingent 
expenses'  as  used  in  the  statute  there  under  consideration,  and 
which  is  found  also  in  the  provisions  of  Section  5585,  General 
Code,  above  quoted.  This  rule  of  construction  stated  in  gen- 
eral terms  is  that  where  the  legislature  has  expressly  included 
certain  things  within  the  meaning  of  the  general  terms  of  an 
act  a  presumption  of  legislative  intention  arises  that  but  for 
such  express  inclusion  the  particular  things  mentioned  would 
be  excluded  from  the  meaning  of  the  general  terms.  It  is 
clear,  however,  that  this  rule  of  construction  has  no  applica- 
tion where  the  particular  things  included  within  the  mean- 
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ing  of  the  general  provisions  of  the  act  are  mentioned  by  way 
of  abundant  caution,  and  this,  to  my  mind,  is  the  case  with 
respect  to  the  matter  of  postage  and  express  charges     *  *. 

With  respect  to  the  matter  of  traveling  expenses  it  may 
be  observed  as  a  limitation  or  modification  of  the  rule  of  con- 
struction above  noted  that  where  there  is  some  special  reason 
for  mentioning  one  thing  and  none  for  mentioning  a  second, 
which  is  otherwise  within  the  statute,  the  absence  of  any  men- 
tion of  the  latter  will  not  exclude  it.  *  *  *  I  think  there  were 
obvious  reasons  for  making  special  inclusion  of  traveling  ex- 
penses incurred  by  the  assessing  officer  outside  of  his  county 
which  would  not  apply  to  the  matter  of  traveling  expenses 
in  the  discharge  of  his  duties  within  the  county  *  *  *. 

"I  do  not  think,  therefore,  that  *  *  *  the  matter  of  trav- 
eling expenses  *  *  *  is  to  be  necessarily  excluded  from  the 
meaning  of  the  term  'contingent  expenses'  as  used  in  either 
of  these  sections  by  force  of  the  rule  of  construction  above 
discussed  and  applied  by  Attorney  General  Hogan  *  *  *. 

This  difference  of  opinion  seems  to  have  turned  out  to  be  rather 

academic  than  practical,  however,  as  Attorney  General  McGhee 

goes  on  in  his  opinion  as  follows: 

"Irrespective  of  this  question,  however,  I  am  inclined  to 
the  view  that  Mr.  Hogan  was  correct  in  his  conclusion  that 
*  *  *  traveling  expenses  incurred  by  the  district  assessor 
and  his  deputies  *  *  *  within  the  county  were  not  'contingent 
expenses'  within  the  meaning  of  the  term  as  used  in  Section 
35  of  the  Warnes  law.  Section  554,  General  Code  as  it  then 
read  required  real  estate  to  be  valued  on  actual  view  *  *  *. 
Now  'contingent  expenses'  are  such  as  are  possible  or  liable 
to  be  incurred,  but  which  are  not  in  any  sense  certain  to 
be  incurred ;  and  measuring  the  question  by  this  rule  it  might 
well  be  that  expenses  incurred  by  the  assessor  of  real  estate 
in  traveling  to  and  from  the  real  property  to  be  assessed 
could  not  be  justly  considered  as  'contingent  expenses'  *  *  * ; 
and  upon  this  view,  *  *  *  Mr.  Hogan  was  correct  in  holding 
that  such  traveling  expenses  could  not  be  paid." 

Thereupon,  the  opinion  goes  on  to  note  that  in  the  legislation 

of  1917  the  requirement  for  actual  view  in  the  assessment  of  real 

estate  had  been  dispensed  with  (Section  5554),  and  concludes  as 

follows: 

"Although  in  special  instances  it  may  be  both  desirable 
and  necessary  for  the  county  auditor  as  such  assessing  officer 
to  assess  particular  properties  on  a  view  of  the  same,  and 
thus  incur  expenses  in  traveling  in  some  way  for  the  pur- 
pose of  viewing  said  properties,  such  view  *  *  is  not  now 
required  and  it  can  no  longer  be  said  that  the  matter  of  ex- 
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penses  incurred  in  traveling  within  the  county  for  the  purpose 
of  viewing  property  to  be  assessed  is  one  of  such  certainty 
as  to  be  excluded  from  the  essential  meaning  of  the  term 
'contingent  expenses.' 

On  consideration  of  the  whole  question  I  am  inclined  to 
the  view  that  the  reasonable  official  expenses  incurred  by  the 
county  auditor  *  *  *  in  the  discharge  of  his  duties  in  the 
assessment  of  such  property  may  be  said  to  be  fairly  auth- 
orized by  the  provisions  of  Section  5585  of  the  General  Code. 
This  would  include  the  matter  of  street  car  fare,  automobile 
hire  and  expenses  of  like  kind  necessarily  incurred  in  the  dis- 
charge of  his  duties  *  *  *." 

The  foregoing  quotation  makes  it  clear  that  on  any  theory 
adopted  by  any  of  the  former  attorneys  general  whose  opinions 
have  been  referred  to,  an  expense  of  the  kind  about .  which  you 
inquire,  if  proper  and  necessary,  would  be  authorized  for  reimburse- 
ment as  "contingent  expenses."  In  Mr.  Hogan's  view  it  would 
not  be  a  "traveling"  expense  and  would  be  "contingent"  because 
the  ordinary  and  routine  work  of  the  board  of  complaints  (now  the 
board  of  revision)  did  not  involve  the  incurring  of  such  expenses 
in  connection  with  the  hearing  of  complaints.  In  Mr.  McGhee's 
view  such  expenses  would  be  "traveling  expenses"  but  would  not 
be  on  that  account  excluded  from  the  category  of  "contingent  ex- 
penses" and,  the  other  conditions  concurring,  as  above  stated,  could 
be  authorized  as  such  "contingent  expenses." 

-  In  the  opinion  of  this  department,  it  is  not  only  not  unlaw- 
ful for  one  or  more  members  of  the  board  of  revision  to  visit  real 
estate,  the  taxable  value  of  which  is  in  question  in  a  proceeding  on 
complaint  before  the  board,  but  it  is  quite  within  the  line  of 
duty  of  the  board  to  have  such  a  view  or  inspection  of  the  premises 
in  question.  If  in  securing  such  view  expenses  are  incurred  for 
transportation,  it  is  believed  that  on  the  principles  of  the  opinions 
quoted,  with  which  this  department  now  fully  concurs,  reimburse- 
ment may  lawfully  be  afforded  to  the  officers  so  incurring  them. 

As  you  point  out,  this  principle  does  not  cover  the  regular  use 
of  an  automobile  by  the  members  of  the  board  of  revision  while 
on  duty,  nor  the  payment  of  other  transportation  charges  as  a 
regular  or  routine  matter.  Your  conclusion  that  occasional  ex- 
penses of  this  kind  occurring  under  the  circumstances  above  out- 
lined are  proper  "contingent  expenses"  is  correct,  and  can  be 
adopted  without  opening  the  door  to  the  allowance  of  such  expenses 
as  those  incurred  by  a  member  of  the  board  in  traveling  to  or  from 
the  county  seat  for  the  purpose  of  attending  meetings,  etc. 
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It  is  accordingly  the  opinion  of  this  department  that  the  mem- 
bers of  the  county  board  of  revision  are  entitled  to  be  reimbursed 
for  expenses  incurred  by  them  in  making  an  actual  view  of  real 
estate,  where  they  are  dissatisfied  with  the  character  of  the  evi- 
dence which  has  been  produced  before  them  on  complaints  as  to 
valuations. 

The  Word  "Officer,"  as  Used  in  Section  5624-10,  G.  C.,  Does  Not 
Include  the  Cashier  of  an  Incorporated  Bank,  Nor  the  Cashier, 
Manager  of  Owner  of  an  Unincorporated  Bank,  Mentioned  in 
Section  5411,  G.  C. 


No.  2223— (Opinion  Dated  July  1,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  Your  letter  of  recent  date  was  duly  received,  re- 
questing an  opinion  on  the  following  question: 

"Is  a  cashier  of  an  incorporated  bank,  or  the  cashier, 
manager  or  owner  of  an  unincorporated  bank,  who  are  re- 
quired to  make  a  return  under  Section  5411,  G.  C,  an  officer 
required  to  perform  a  duty  relating  to  the  assessment  of 
property  for  taxation  as  set  forth  in  Section  5624-10,  whose 
negligence  or  error  in  making  the  return  of  such  bank  may 
properly  be  the  basis  of  a  remission  of  taxes  by  the  Tax 
Commission  as  provided  under  the  latter  section?" 

Section  5411,  referred  to  in  your  letter,  relates  to  the  listing 
or  returning  for  taxation  of  property  and  shares  of  capital  stock 
of  banks  and  bankers,  whereas  Section  5624-10,  G.  C,  also  referred 
to  in  your  letter,  is  one  of  the  group  of  statutes  relating  to  the 
assessment  of  property  for  taxation,  and  the  levying  and  collection 
of  taxes  by  the  taxing  authorities  (Sections  5579  to  5624,  inclusive, 

G.  C). 

Section  5411,  G.  C,  reads  as  folllows: 

"The  cashier  of  each  incorporated  bank,  and  the  cashier, 
manager  or  owner  of  each  unincorporated  bank,  shall  return 
to  the  auditor  of  the  county  in  which  such  bank  is  located, 
between  the  first  and  second  Mondays  of  May,  annually,  a 
report  in  duplicate  under  oath,  exhibiting  in  detail,  and  under 
appropriate  heads,  the  resources  and  liabilities  of  such  bank 
at  the  close  of  business  on  the  Wednesday  next  preceding 
the  said  second  Monday,  with  a  full  statement  of  the  names 
and  residences  of  the  stockholders  therein,  the  number  of 
shares  held  by  each  and  the  par  value  of  each  sjiare,  and  of 
the  amount  of  capital  employed  by  unincorporated  banks,  not 
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divided  into  shares,  and  the  name,  residence  and  proportional 
interest  of  each  owner  of  such  bank." 

Upon  receiving  the  return  or  report  called  for  by  the  sec- 
tion just  quoted,  it  is  then  provided  by  Section  5412,  G.  C,  that 
the  county  auditor  shall  fix  the  total  value  of  the  bank  shares, 
etc.,  and  transmit  to  the  annual  state  board  of  equalization  for 
banks  a  copy  of  such  return  so  made  by  the  cashier,  manager  or 
owner  with  the  valuation  of  such  shares  or  property  representing 
capital  employed  as  so  fixed  by  the  auditor. 

Section  5624-10,  G.  C,  referred  to  in  your  letter,  reads  as 
follows : 

"The  Tax  Commission  of  Ohio  may  remit  taxes  and  penal- 
ties thereon,  found  by  it  to  have  been  illegally  assessed,  and 
such  penalties  as  have  accrued  or. may  accrue,  in  consequence 
of  the  negligence  or  error  of  an  officer  required  to  perform  a 
duty  relating  to  the  assessment  of  property  for  taxation,  or 
the  levy  or  collection  of  taxes.  It  may  correct  an  error  in  an 
assessment  of  property  for  taxation  or  in  the  tax  list  or  dupli- 
cate of  taxes  in  a  county,  but  its  power  under  this  section 
shall  not  extend  to  taxes  levied  under  the  provisions  of  sub- 
divisions 2  of  chapter  15  of  title  2,  part  second  of  the  General 
Code." 

The  statute  just  quoted,  together  with  the  other  sections  of 
the  chapter  of  which  it  forms  a  part,  indicate  that  the  "officer" 
therein  referred  to  means  one  of  the  public  officers  who  perform 
some  duty  relating  to  the  assessment  of  property  for  taxation, 
or  to  the  levying  or  collection  of  taxes,  and  not  to  an  officer  of  the 
bank  who  has  no  duty  to  perform  in  that  regard,  but  whose  activity 
in  the  premises  is  confined  to  making  to  the  county  auditor  the 
return  called  for  by  Section  5411,  G.  C. 

Since  the  receipt  of  your  letter,  I  was  informed  by  the  chair- 
man of  your  Commission  that  the  question  under  discussion  re- 
lates exclusively  to  a  state  bank,  and  this  opinion  is  limited  accord- 
ingly. For  an  opinion  involving  the  power  of  the  Commission  to 
remit  taxes  and  penalties  assessed  against  a  national  bank  grow- 
ing out  of  the  fraudulent  act  of  its  cashier  in  over-valuing  the 
bank's  assets,  see  1913  Opinions  of  Attorney  General,  Vol.  1,  page 
532.  However,  the  meaning  of  the  word  "officer"  as  used  in  Sec- 
tion 5617-4,  G.  C,  now  5624-10,  G.  C,  was  not  involved. 

You  are  therefore  advised  that  the  specific  question  submitted 
in  your  letter  should  be  answered  in  the  negative. 
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The  Lighting  of  a  School  Building  is  a  Part  of  its  Necessary  Furn- 
ishing or  Equipment,  and  the  Board  of  Education  of  a  Rural 
School  District  May  Contract  for  Current  for  Light,  Paying 
a  Connection  Fee  for  the  Line  Furnishing  Such  Current,  if  in 
the  Judgment  of  the  Board  of  Education  Such  Method  is  Most 
Advantageous  for  its  Schools. 


No.  2192— (Opinion  Dated  June  25,  1921.) 

Hon.  H.  A.  Burgess,  Prosecuting  Attorney,  Warren,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your 
letter  Which  reads: 

"The  board  of  education  of  a  rural  school  district  desires 
to  install  electric  lights  in  the  school  building.  It  will  be 
necessary  to  build  a  line  a  distance  of  about  five  miles  for 
such  purpose,  and  the  school  board  desires  to  co-operate  with 
other  residents  of  that  district  in  paying  the  expense  of  such 
construction. 

The  lighting  company  has  drafted  an  agreement  and  con- 
siders the  payment  which  is  to  be  made  by  the  school  board 
and  other  persons  interested  as  a  'connection  fee.'  The  school 
board  and  property  owners  would  pay  only  the  actual  cost  of 
the  construction  of  the  line  referred  to.  There  is  no  intention 
to  form  a  mutual  association  of  any  kind,  but  in  fact  it  is 
more  of  a  contribution  to  be  made  to  the  lighting  company  to 
%  pay  for  the  construction  of  the  line.  After  the  installation  of 
%  the  same,  consumers  will  then  be  charged  the  regular  rate  for 
electricity  used.  A  line  will  be  constructed  along  the  public 
highway  as  far  as  is  necessary.  The  school  board  desires  to 
pay  a  sum  not  to  exceed  five  hundred  dollars.  Individual  con- 
tributors will,  in  no  instance,  pay  an  equal  amount. 

It  does  not  seem  that  there  is  any  fixed  price  which  any 
person  or  corporation  must  pay,  but  the  amount  to  be  paid 
is  left  to  the  individual. 

Will  you  kindly  advise  me  if  in  your  opinion  the  school 
board  can  enter  into  such  an  agreement  under  Section  7620, 
G.  C,  or  any  other  section  which  might  be  applicable?" 

Sections  7620  and  7622-3,  G.  C,  read : 

"Sec.  7620.  The  board  of  education  of  a  district  may  build, 
enlarge,  repair  and  furnish  the  necessary  school  houses,  pur- 
chase or  lease  sites  therefor,  or  rights  of  way  thereto,  or 
purchase  or  lease  real  estate  to  be  used  as  playgrounds  for 
children  or  rent  suitable  schoolrooms,  either  within  or  with- 
out the  district,  and  provide  the  necessary  apparatus  and 
make  all  other  necessary  provisions  for  the  schools  under  its 
control.  It  also  shall  provide  fuel  for  schools,  build  and  keep 
in  good  repair  fences  enclosing  such  school  houses,  when 
deemed  desirable  plant  shade  and  ornamental  trees  on  the 
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school  grounds,  and  make  all  other  provisions  necessary  for 
the  convenience  and  prosperity  of  the  schools  within  the  sub- 
districts." 

"Sec.  7622-3.  The  board  of  education  of  any  school  dis- 
trict shall,  upon  request  and  the  payment  of  the  proper  janitor 
fees,  flubject  to  such  regulation  as  may  be  adopted  by  such 
board,  permit  the  use  of  any  schoolhouse  and  rooms  therein 
and  the  grounds  and  other  property  under  its  control,  when 
not  in  actual  use  for  school  purposes,  for  any  of  the  following 
purposes : 

1.  For  giving  instructions  in  any  branch  of  education, 
learning  or  the  arts. 

2.  For  holding  educational,  civic,  social  or  recreational 
meetings  and  entertainments,  and  for  such  other  purposes  as 
may  make  for  the  welfare  of  the  community.  Such  meetings 
an  entertainments  shall  be  non-exclusive  and  open  to  the  gen- 
eral public. 

3.  For  public  library  purposes,  as  a  station  for  a  public 
library,  or  as  reading  rooms. 

4.  For  polling  places,  for  holding  elections  and  for  the 
registration  of  voters,  for  holding  grange  or  similar  meet- 

The  board  of  education  is  authorized  to  "make  all  other  neces- 
sary provisions  for  the  schools  under  its  control"  and  to  "make  all 
other  provisions  necessary  for  the  convenience  and  prosperity  of 
the  schools  within  the  sub-districts."  When  Section  7620,  G^  C, 
was  amended  (108  O.  L.,  187),  the  word  "sub-districts"  was  re- 
tained, and  the  phrase  "either  within  or  without  the  district"  was 
added  after  "or  rent  siutable  schoolrooms."  The  general  powers 
and  duties  of  boards  of  education  thus  remain  as  they  have  been 
for  many  years, — enlarged  rather  than  curtailed.  The  word  "sub- 
districts"  is  retained  in  this  section  as  amended,  perhaps,  for  the 
purpose  of  referring  to  the  separate  school  house  of  a  rural  school 
district  not  centralized,  since  the  old-time  sub-district  organization 
had  been  abolished  under  the  code  of  1914.  There  is  now  no  such 
thing  as  a  sub-district,  except  in  city  districts  of  between  fifty 
thousand  and  one  hundred  fifty  thousand  population. 

Your  question  concerns  the  lighting  of  the  school  building. 
You  state  the  district  is  a  rural  one,  but  you  do  not  say  that  it 
is  a  centralized  school  building  or  a  high  school  building,  though 
this  can  make  little,  if  any,  difference  in  the  instant  matter. 

Proper  lighting  of  school  rooms  is  a  necessary  provision  for 
schools,  expressly  so  in  these  days  of  changing  social  conditions 
and  increasing  school  problems,  when  there  has  come  into  the  law 
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provisions  for  such  broad  and  divers  activities  as  those  provided 
for  in  Section  7622-3,  G.  C.,  supra,  and  others  not  here  quoted. 
All  these  are  gathered  to  the  school  houses  for  the  board  of  educa- 
tion  to  foster,  house,  and  otherwise  care  for.  The  physical  well- 
being  of  the  pupils,  the  entertainment  and  encouragement  of  com- 
munity affairs,  part  time  schools,  etc.,  all  demand  that  proper  light 
shall  be  had.  Electricity  is,  perhaps,  the  best  medium  used  among 
modern  lighting  devices.  Lighting  is  a  part  of  the  equipment  or 
furnishing  of  a  school  building,  and  there  can  be  no  doubt  that 
the  board  of  education  is  by  law  afforded  authority  to  light  its 
buildings  properly,  either  in  first  construction  or  in  repair. 

In  the  present  matter  the  board  of  education  has  probably 
discussed  various  means  of  lighting  and  has  reached  the  conclusion 
that  the  way  you  outline  is  best,  most  convenient  and  economical 
for  it  to  use.  With  its  discretion  in  all  lawful  matters  not  arbitrary, 
and  free  from  capriciousness,  fraud  or  collusion,  courts  have  con- 
sistently refused  to  interfere.  See  Brannon  v.  Board  of  Education, 
99  O.  S.,  369. 

Section  4749,  G.  C,  provides  that  boards  of  education  may 
contract  and  be  contracted  with.  This  contract  is  intended  to  be 
one  for  furnishing  current  for  lighting  a  building,  to  which  a 
line  must  be  constructed.  A  connection  fee  is  charged  for  such 
construction.  This  line,  being  about  five  miles  in  length,  affords 
opportunity  for  the  lighting  company  to  sell  the  current  to  other 
users.  If  along  the  line  other  connections  may  be  made  and  these 
users  express  a  willingness  to  contract  to  pay  a  proportional  part 
of  the  whole  cost  to  secure  light,  thereby  reducing  the  amount  of 
the  connection  fee  the  board  would  be  required  to  pay,  if  connection 
were  made  for  it  alone,  such  circumstances  operate  to  minimize 
the  required  initial  expense  and  are  commendable.  Each  user,  of 
course,  contracts  separately  with  the  lighting  company  as  does  the 
board  of  education. 

Buying  light  is  very  much  like  buying  fuel.  Both  are  neces- 
sary for  the  conduct  of  the  schools,  their  convenience  and  pros- 
perity. The  board  here  is  contracting  for  a  supply  of  current  to 
produce  the  light  it  needs.  The  light  line  is  the  vehicle  of  supply, 
as  is  the  coal  wagon  that  brings  the  coal  or  the  automobile  that 
carries  the  pupils  to  the  school  building.  In  thus  contracting  the 
board  is  the  best  judge  of  the  way  to  get  the  light  it  needs. 

Attention  is  directed  to  Section  7623,  G.  C.,  which  provides 
that  contracts  to  furnish  or  to  make  any  improvement  or  repair  pro- 
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vided  for  in  this  chapter  that  exceed  five  hundred  dollars  shall  be 
let  by  publication  and  bid. 

From  a  recent  opinion  of  this  department — Opinions  of  the 
Attorney  General,  1920,  Vol.  II,  page  1237— discussing  Section 
7620,  G.  C,  the  following  is  quoted: 

"Here  the  law,  doubtless,  permits  and  empowers  the  board 
of  education  to  make  a  temporary  tap  of  the  water  main 
where  it  now  is  in  the  streets  near  the  new  site,  if  it  can 
secure  the  right  to  do  so,  and  to  lay  a  private  line  over  the 
property  of  others  at  a  reasonable  expense,  thus  carrying  the 
water  where  it  may  be  used,  subject  of  course  to  the  city's 
consent;  or  it  may  drive  a  well  on  its  own  property  and  con- 
struct a  water  system  for  use  in  its  new  building  if  no  sani- 
tary or  other  regulation  forbids  or  may  forbid  should  the 
water  supply  become  bad  or  unfit  for  use." 

It  is  conceivable  that  a  transaction  of  this  character  may 
be  entered  into  other  wise  than  in  good  faith.  It  is  important  that 
the  amount  paid  by  the  board  of  education  shall  be  such  a  sum 
as  to  commend  itself  as  reasonable  and  just  and  proportionate  to 
that  paid  by  others  who  use  the  light  line.  Contracts  with  a  public 
utility  are  well  hedged  about  by  law.  In  a  short  time  service 
may  be  stopped  or  refused  as  unprofitable  or  for  other  reasons, 
and  the  board  of  education  would  thus  be  without  the  service  it 
desires  and  needs.  An  attempt  to  avoid  or  to  prevent  such  con- 
tingency should  not  be  lost  sight  of.  A  better  way,  in  a  case 
like  this,  would  be  that  the  board  of  education  own  the  line  con- 
necting its  buildings  with  the  light  company's  lines.  This  might 
exceed  five  hundred  dollars  in  cost  and  require  that  bids  be  taken 
for  the  construction  of  the  line,  but  the  property  would  then  belong 
to  the  board.  In  the  event  of  failure  of  current  supplied  from 
one  source,  connection  could  then  be  made  with  some  other  or  the 
line  could  be  disposed  of  otherwise  by  the  board. 

Attention  is  called  to  the  fact  that  the  contract,  whicl*  the 
statement  says  has  been  prepared  by  the  lighting  company,  is  not 
herein  passed  upon  or  discussed,  no  copy  of  the  safhe  having  been 
submitted. 

It  is  therefore  the  opinion  of  this  department  that  the  board 
of  education  of  a  rural  school  district  may  contract  with  a  lighting 
company  for  current  to  light  its  school  rooms,  paying  a  connection 
fee  in  order  to  receive  such  current  where  such  fee  is  required  by 
the  lighting  company  as  a  condition  precedent  to  the  furnishing  of 
current  for  light. 
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NEW  CORPORATIONS 

The  Super-Built  Construction  Co., 
Cleveland,  $10,000.     A.  G.  Simon,  A. 

E.  French,  A.  C.  Gaspard,  Radph  Mc- 
Nalley,  Walter  J.  Wefel. 

The  Hall's  Greenhouse  Co.,  Clyde, 
$25,000.  J.  B.  Hall,  E.  Eugene  Hall, 
Amy  Hall  Leibold,  Lloyd  T.  Hall, 
Frank  E.  Hall,  Lula  C.  Hall. 

The  Tri-State  Drug  and  Chemical 
Co.,  Cincinnati,  $25,000.  Elmer  Roth, 
Leo  Breslin,  Gabe  Ryerson,  Joseph 
Fox,  Harry  Stratton. 

The  Jodore  Investment  Co.,  Toledo, 
$10,000.  Jos.  O.  Eppsjein,  T.  R.  Man- 
ton,  John   P.   Manton,   Isadore   Fink, 

F.  Hammersmith. 

The  Fulton  Market  Co.,  Cleveland, 
$10,000.  Maurice  Robt.  Brandt,  John 
O.  McQuown,  William  E.  Brandt, 
Harold  R.  Cooper. 

The  Toledo  Wrecking  and  Construc- 
tion Co.,  Toledo,  $10,000.  Wm.  P. 
Engel,  Albert  M.  Textor.  Frank  O. 
Kline,  Howard  E.  Lovett,  Tellis  T. 
Shaw. 

The  Monette  Elevator  Co.,  Mon- 
nette,  $40,000.  Leo  White,  L.  R.  Mc- 
Nutt,  K.  S.  Graham,  J.  G.  Carmean, 
J.  I.  Milliken. 

The  Rentacar  Co.,  Toeldo,  $5,000.00. 
Alfred  H.  Billstein,  Robt.  W.  Witch- 
ner,  Anne  B.  Billstein,  Harry  Levison, 
Thomas  R.  Manton. 

The  Daylight  Realty  Co.,  Cleveland, 
$20,000.  Lewis  J.  Wright,  Cora 
H inkle,  John  Baldwin,  Elijah  R.  Giles, 
Henry  M.  King,  James  W.  Stegall. 

The  Dr.  A.  Reed  Cushion  Shoe  Co., 
Cleveland,  $50,000.  Frank  H.  Spar<?ur. 
Arthur  La  Porte,  William  R.  Cald- 
wll.  Myrtle  V.  Spargur,  Florence  W. 
La  Porte. 

The  Parisian  Garment  Cleaners  and 
Dyers  Co.,  Toledo,  $50,000.  Theo. 
Rohweder,  Jas.  Rohweder,  Vernia  E. 
Rohweder,  Elmore  Rohweder,  Geo.  B. 
Aruduser. 

The  Poland  Avenue  Land  Co., 
Youngstown,  $10,000.  W.  J.  Morris, 
W.  E.  Meub,  L.  A.  Manchester,  E.  H. 
Fownes.  R.  A.  Henderson. 

The  Sar-A-Lee  Co.,  Cleveland,  $500. 
Julius  A.  Adler,  Ruth  Diener,  Roy  D. 
James,  Henry  J.  Bommhardt,  Frank 
Casoli. 

The    Chagrin    Falls   Building     Co., 


Chagrin    Falls,   $50,000.     A.   H.   Van 

Valkenburg,  D.   O.  McFarland,  R.  S. 

Graves,   C.   H.   Giles,  I.   H.   Huggett. 

The  Jacob  Fox  Co.,  Cleveland,  $50,- 

000.  C.   L.   Brueggemyer,   C.   Widel, 

1.  BrickW,  E.  Williams,  M.  Junke. 
The    East    High    Srtet    Apartment 

Co.,  Springfield,  $100,000.  John  Mor- 
'row,  Charles  B.  Zimmerman,  Geo.  S. 
Gerhardt,  H.  C.  Harlan,  Walter  E. 
Becher. 

The  Harvard  Engineering  and  De- 
velopment Co.,  Cleveland,  $25,000.  H. 
P.  Hartrath,  Jos.  S.  Krajewski,  J.  P. 
Ferensik,  T.  C.  E.nerson,  H.  L. 
Schuck. 

The  Teddy  Multiplication  Game  Co., 
Cleveland,  $25,000.  D.  A.  Bruce,  W. 
S.  Ja^es,  Henry  H.  Efras,  Max  Efras, 
Agnes  Gordon. 

The  Art  Stone  and  Stucco  Co., 
Bellefontaine,  $10,000.  D.  S.  Moots, 
Stanton  Smith.  W.  L.  Smith,  Murray 
E.  Jones,  Lewis  F.  Hale. 

The  Columbus  Repeating  Pistol  Co., 
Columbus,  $10,000.  A.  L.  Jones,  M. 
Martin,  J.  E.  Toole,  Chas.  Haas, 
Arthur  Kindler. 

The  American  Dress  Co.,  Cincin- 
nati, $15,000.  Samuel  Blachschleger, 
Hyman  Blachschleger,  Sidney  Blachs- 
chWer,  A.  Blachschleger,  Phineas  S. 
Phillips. 

The  Shawnee-Lima  Optical  Co.f 
Lima,  $10,000.  J.  D.  Moring,  H.  G. 
Stark,  J.  D.  Heimburger,  H.  I.  Bland, 
John  W.  Roby. 

The  Matthews  Engine  Sales  Co., 
Sandusky,  $10,000.  M.  C.  Cosgray, 
H.  P.  Wollensak,  E.  B.  King,  A.  K. 
Nier.  C.  R.  Spahn. 

The  State  Film  Co.,  Cleveland,  $75,- 

000.  Louis  Levenson,  M.  A.  Walters, 
Peter  E.  Klein,  Joseph  G.  Stashower, 

1.  C.  Senn. 

The  Cua  Protector  Co.,  Sandusky, 
$10,000.  D.  M.  Cua,  R.  Riccelli.  J.  S. 
Foskev.R  Norman  R.  Brown,  Arthur 
E.  Hilbold. 

The  Reliable  Clothes  Shop  Co., 
Middletown,        $10,000.  Catherine 

Schon-er,  Louis  Schomer,  Leon  Office, 
J.  H.  Wyse,  S.  A.  Wyse. 

The  Lucius  Mfg.  Co.,  Uhrichsville, 
$150,000.  Christian  V.  Lucious,  Alex 
Robinson,  John  L.  West,  Walter  B. 
Devine,  J.  A.  Shaidnagle. 
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The  Ross  County  Farmers  Ex- 
change Co.,  Chillicothe,  $20,000.  Geo. 
S.  Cameron,  A.  L.  Maag,  R.  Peterson, 
Edw.  Cook,  W.  A.  Rodes,  J.  E.  Clark, 
J.  Steel,  F.  Metcalf. 

The  Cleveland  Fire  Door  Co.,  Cleve- 
land, $20,000.  John  H.  Schultz,  Edw. 
C.  Daoust,  K.  T.  Siddall,  Trafton  M. 
Dye,  N.  J.  Horsburgh. 

The  Clayton  A.  Bowman  Co.,  Cleve- 
land, $1,000.  Clayton  A.  Bowman, 
Leona  L.  Scharff,  Helen  O'Connor, 
Sam'l    Potter    Burrill,    C.    C.    Sutton. 

The  Root  Products  Co.,  Cleveland, 
$50,000.  Emil  Panek,  Harry  C.  Nel- 
son, E.  N.  Lord,  Wm.  F.  Edwards,  E. 
C.  Root. 

The  Cincinnati  Wrecking  Co.,  Cin- 
cinnati, $10,000.  B.  F.  Morrison, 
Henry  A.  Beebe,  Karl  Griss,  D.  W. 
Agnew,  J.  O.  Keeley. 

The  Anderson  &  Hayden  Motor  Car 
Co.,  Cincinnati,  $25,000.  W.  T.  An- 
derson. Chas.  Hayden,  W.  S.  Little, 
E.  E.  Wissman,  G.  M.  Little. 

The  Stark  Belting  &  Rubber  Co., 
Canton,  $15,000.  Delbert  H.  Coan, 
Glenn  E.  Manard,  Wm.  B.  Shoup, 
Abram  W.  Agler,  Niles  A.  Sponseller. 

The  Brotherhood   Cigar  Co.,  Lima, 

*  $10,000.     Lester     L.   Morton,     Orrin 

Brown,  Harold  L.  Simmons,  David  A. 

Brown,  W.  B.  Cotner,  Wm.  M.  Snyder. 

The  Brown  Paper  Co.,  Sanduskv, 
$500.00.  Sidney  Frohman,  R.  K. 
Ramsey,  Fred  Emmons,  Jos.  W.  Har- 
brecht,  Chas.  N.  Keifer. 

The  Portage  County  Farmers  Co- 
operative Elevator  Co.,  Atwater,  $50,- 
000.  Wm.  McD.  Stone,  C.  E.  Spiers, 
L.  B.  Bingham,  J.  R.  Gauze. 

The  Klell  Automobile  Radiator  & 
Mfg.  Co.,  Cleveland,  $50,000.  Albert 
Klell,  Gus  Fehnshon,  Mary  Klell, 
Lor~n   A.   Becker,   Louis  Petrash. 

The  Tire  Finance  Co..  Cleveland, 
$500.00.  W^.  A.  McAfee,  T.  F. 
Veach,  C.  E.  VanCorder.  Ross  C. 
Schmidt.  Bemadette  C.  Walsh. 

The  Dracron  Rubber  Co.,  Ashland, 
$30  000.  W.  F.  Murray,  Glenn  W. 
Galloway,  M.  D.  Chambers,  H.  C. 
Westover. 

The  Great  La^es  Marine  Shiming 
Supnly  Co.,  Cleveland,  $10,000.  Tracy 
H.  Duncan,  Frederick  L.  Lecki,  Jos. 
A.  Schlitz,  Theo  C.  Robinson.  K.  Wing. 

The  New-System  Adjustment  and 
Collection  Co.,  Cleveland,  $2,000. 
Sam'l  Rembrandt,  S.  Friedman,  Jos. 
A.  Boodman,  Wm.  B.  Gottlieb,  Mary 
Rembrandt. 


The  Orient  Trading  Co.,  Cleveland, 
$10,000.  Edwin  H.  Graver,  Leonard 
Biekind,  Mollie  Friedman,  Harry 
Baranard,  Morris  Friedman. 

The  Electropure  Dairy  Products 
Co.,  Mansfield,  $25,000.  Ray  B.  Dick- 
son, A.  W.  Pugh,  S.  J.  Kirkpatrick,  C. 
W.  Robinson,  O.  J.  Gram  ley. 
•  The  Dayton  Tire  &  Accessories  Co., 
Cleveland,  $50,000.  H.  L.  Parmenter, 
H.  B.  Blalack,  J.  Freland  Daniel,  J.  R. 
Kin  singer,  I.  M.  Grolle. 

The  Liverpool  Buick  Co.;  E.  Liver- 
pool, $30,000.  Z.  F.  Porter,  R.  S. 
Force,  L.  A.  Kujawski,  W.  R.  Winn, 
E.  M.  Bell. 

The  Ewing-Marte  Paint  Co.,  Cleve- 
land, $1,000.  H.  H.  Ewing,  E.  J. 
Marte,  A.  T.  Grimes,  M.  H.  Gelfand, 
W.  H.  Fahrenbach. 

The  Arrowhead  Beach  Sales  Co., 
Cleveland,  $500.00.  F.  B.  Evarts,  F. 
S.  McGowan,  Nelson  Bushnel,  Anna 
B.  Elliott,  Vernan  A.  White. 

The  Deming-Todd  Motor  Co.,  Co- 
lumbus, $50,000.  G.  W.  Deming,  Jas. 
S.  Brailey,  Chas.  B.  Todd,  F.  J. 
Wright,  E.  M.  Kirk. 

The  Louis  Adler  Vest  Mfg.  Co.,  Cin- 
cinnati, $20,000.  Louis  Adler,  Harry 
Levy,  S.  Geismar,  Ella  Kelly,  Sidney 

Weil. 

The  Dayton  Irrigation  Co.,  Dayton, 
$100,000.  E.  P.  Christ,  Jno.  H.  Keys, 
W.  B.  Turner,  L.  L.  Cecil,  Danel  Blau. 

Increases. 

The  Columbus  Guarantee  Mortgage 
Co.,  Columbus,  from  $600,000  to  $1,- 
000.000. 

The  HyKlas  Dress  Co.,  Cleveland, 
from   $10,000   to  $85,000. 

The  Orban-Hunt  Co.,  Cleveland, 
from   $25,000  to   $300,000. 

The  Hinkel  Construction  Co.,  Cleve- 
land, from  $200,000  to  $300,000. 

The  Union  Wall  Paper  Co.,  Cleve- 
land, from  $30,000  to  $125,000. 

The  Rotospeed  Co.,  Dayton,  from 
$150,000  to  $200,000. 

The  Pythian  Buildine  Co.,  Cleve- 
land, from  $50,000  to  $3,000,000. 

The  Elred  &  Highgate  Co.,  Elyria, 
from  $70,000  to  $100,000. 

The  Moran  Oil  &  Refining  Co., 
Akron,  from  $350,000  to  $1,000,000. 

The  Dollar  Savings  &  Loan  Co., 
Cleveland,  from  $1,000,000  to  $5,000,- 
000. 

Decrease. 

The  Donmeyer-Gardner  Co.,  Cleve- 
land, from  $100,000  to  $26,000. 
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No.  2205— In  the  Matter  of  the  Application  of  The  Ohio  Traction 
Company  for  Authority  to  Issue  and  Sell  Seven  Per  Cent.  Col- 
lateral Trust  Notes.    Supplemental  Order. 


(Dated  July  25,  1921.) 

The  Commission  having  heretofore,  towit:  as  of  date,  Febru- 
ary twenty-eighth,  1921,  by  order,  duly  made  and  entered  herein, 
consented  to  and  authorized  the  issue  and  disposition  by  The  Ohio 
Traction  Company  of  three-year,  seven  per  cent,  collateral  trust 
notes  of  the  principal  sum  of  $1,078,000.00,  provided  that  the  sale 
thereof  should  be  for  the  highest  price  obtainable  but  not  less  than 
ninety-four  percentum  of  the  principal  amount  thereof,  and  pre- 
scribed the  purposes  for  which  the  proceeds  arising  from  the  sale 
of  said  notes  should  be  expended. 

Come  now,  said  The  Ohio  Traction  Company  and  The  Cin- 
cinnati Traction  Company,  and,  by  their  respective  supplemental 
application  and  interpleader  filed  herein,  represent  and  show  to  the 
satisfaction  of  the  Commission : 

(1)  That  after  due  and  diligent  effort,  the  only  sale,  at 
such  price,  of  any  of  said  notes  which  it  has  been  possible  to 
negotiate,  will  be  of  $292,000.00,  principal  amount  thereof,  to 
The  Cincinnati  Street  Railway  Company,  the  owner  of  the 
street  railway  system  which  is  leased  to  and  operated  by  The 
Cincinnati  Traction  Company,  all  of  whose  issued  and  out- 
standing capital  stock,  except  those  shares  held  for  qualifying 
purposes  by  the  Directors  thereof,  is  owned  by  said  The  Ohio 
Traction  Company; 

(2)  That  such  sale  of  said  notes  may  be  consumated 
only  by  the  guaranteeing,  by  said  The  Cincinnati  Traction 
Company,  of  the  payment  of  the  principal  and  interest  of  said 
notes,  and 

(3)  That,  since  the  making  of  the  original  order  herein, 
it  has  become  necessary  or  proper  to  make  other  additions, 
betterments,  improvements  and  extensions  in  addition  to 
those  listed  in  the  original  application  herein  and  provided  for 
the  expenditure  of  the  proceeds  of  such  notes  by  the  original 
order  made  and  entered  herein, 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises ^  and  it  appearing  that  the  Director  of  Street  Railroads  of 
the  city  of  Cincinnati,  Ohio,  by  order,  made  and  entered  as  of  date 
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July  twenty-first,  1921,  has  approved  the  agreement,  by  and  be- 
tween said  parties,  insofar  as  it  provides  for  such  guaranty  of  said 
notes  and  the  diversion  to  said  new  purposes  of  a  part  of  said  pro- 
ceeds, the  Commission  further  finds  that  the  creation  of  such  in-, 
debtedness  by  said  The  Cincinnati  Traction  Company,  by  the  as- 
sumption of  such  contingent  liability,  is  reasonably  required  and 
necessary  to  secure  moneys  with  which  to  construct,  complete,  ex- 
tend and  improve  its  facilities,  and  that  the  original  order  herein, 
insofar  as  it  fixes  and  prescribes  the  purposes  for  the  expenditure 
of  the  proceeds  of  said  notes  of  The  Ohio  Traction  Company  should 
be  modified  and  amended  to  permit  of  the  inclusion  of  the  items  set 
forth  in  the  statement,  marked  "Exhibit  B',  appended  to  the  sup- 
plemental application  herein,  and  is  satisfied  that  said  order  should 
be  supplemented  and  modified  accordingly.     It  is,  therefore, 

Ordered,  That  said  The  Cincinnati  Traction  Company  be,  and 
hereby  it  is  authorized  to  guarantee,  by  proper  endorsement,  the 
payment  of  the  principal  and  interest  of  not  to  exceed  six  hundred 
and  ninety-two  thousand  dollars  ($692,000.00),  principal  amount, 
of  the  notes  hereinbefore  authorized  to  be  issued  and  disposed  of 
by  said  The  Ohio  Traction  Company,  if  and  as  such  notes  be  pur- 
chased by  said  The  Cincinnati  Street  Railway  Company.  It  is  fur- 
ther 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
February  twenty-eighth,  1921,  be,  and  hereby  it  is  modified  and 
amended  to  provide  that  the  purpose  for  which  the  proceeds  of  the 
notes  therein  authorized  shall  be  expended  shall  include  the  item 
set  forth  in  the  detailed  statement,  marked  "Exhibit  B",  appended 
to  the  supplemental  application  herein,  which  exhibit  hereby  is 
made  a  part  of  this  order  by  Reference. 

No.  2183 — In  the  Matter  of  the  Application  of  The  Baltimore  and 
Ohio  Railroad  Company  for  an  Order  Authorizing  it  to  Issue  and 
Sell  or  Pledge  $10,000,000,  of  Its  Refunding  and  General  Mort- 
gage Bonds,  Series  B.    Second  Supplemental  Order. 


(Dated  July  25,  1921) 

The  Commission  having  heretofore  by  its  Order  and  First  Sup- 
plemental Order,  made  and  entered  herein  as  of  date  -February 
4th,  1921,  and  Aprtt  19th,  1921,  respectively,  consented  to  and  au- 
thorized the  issue  and  disposition  by  said  The  Baltimore  and  Ohio 
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Railroad  Company  of  Refunding  and  General  Mortgage  Bonds  of 
the  principal  sums  of  $905,000.00  and  $2,782,000.00,  and  retained 
jurisdiction  of  this  proceeding  for  the  specific  purpose  of  there- 
after consenting  to  and  authorizing  the  issue  and  dispostion  of  ad- 
ditional bonds,  when  and  on  such  issue  and  disposition  shall  be  au- 
thorized by  the  Interstate  Commerce  Commission : 

Comes  now  said  The  Baltimore  and  Ohio  Railroad  Company 
and,  by  its  Second  Supplemental  Application  filed  herein  and  a  copy 
of  the  finding  and  order,  dated  July  8th,  1921,  of  the  Interstate 
Commerce  Commission,  represents  and  shows  to  the  satisfaction 
of  this  Commission  that  within  the  period  January  1st,  1921,  to 
April  13th,  1921,  inclusive,  it  expended  from  its  treasury  for  the 
construction,  completion,  extension  and  improvement  of  its  fa- 
cilities and  other  capital  purposes,  the  sum  of  $1,626,618.20,  none 
of  which  was  obtained  or  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness ;  that  the  issue  of  its  said 
refunding  and  general  mortgage  bonds,  Series  B,  of  the  principal 
sum  of  $1,624,000.00  on  account  of  such  capital  expenditures  has 
been  duly  authorized  by  the  Interstate  Commerce  Commission  in  its 
said  order  in  Finance  Docket  No.  1432,  and  asks  the  consent  and 
authority  of  this  Commission  to  isspe  and  dispose  of  such  ad- 
ditional bonds  of  said  issue : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  it  appearing  from  the  verified  allegations  in  said  ap- 
plication and  the  sworn  statements  and  exhibits  filed  in  connection 
therewith,  and  documentary  evidence  submitted,  that  the  taking  of 
oral  testimony  herein  is  unnecessary*  the 'Commission  finds  that, 
at  this  time,  the  issue  of  applicant's  said  bonds  of  the  principal 
sum  of  $1,654,000.00,  and  the  money  to  be  procured  thereby,  are 
reasonably  required  and  necessary  to  reimburse  said  The  Baltimore 
and  Ohio  Railroad  Company  for  expenditures  (not  heretofore 
capitalized)  made  upon  the  railroads  and  properties  subject  to  the 
mortgage  securing  said  bonds  within  the  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein,  and  is  satisfied  that, 
insofar  as  it  has  authority  so  to  do,  its  consent  and  authority  for 
the  issue  and  disposition  thereof  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That,  insofar  as  this  Commission  has  the  authority  so 
to  do,  said  The  Baltimore  and  Ohio  Railroad  Company  be,  and  here- 
by it  is  authorized,  in  addition  to  such  bonds  authorized  by  the 
orders  made  and  entered  herein  as  of  dates  February  4th,  1921,  and 
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April  19th,  1921,  to  issue  one  million,  six  hundred  and  twenty-four 
thousand  ($1,624,000.00)  dollars,  principal  sum,  of  its  Refunding 
and  General  Mortgage  Bonds,  secured  by  its  Refunding  and  Gen- 
eral Mortgage  dated  December  1, 1915 ;  said  bonds  to  be  issued  as  a 
part  of  Series  B;  the  coupon  bonds  to  be  dated  February  1,  1919; 
to  mature  December  1, 1926;  to  bear  interest  at  the  rate  of  six  per- 
centum (6%)  per  annum,  payable  semiannually,  on  February  1st 
and  August  1st  of  each  year,  and  to  be  redeemable  on  or  after  June 
1st,  1925,  at  a  premium  of  five  percentum  (5%) .    It  is  further 

Ordered,  That  said  Refunding  and  General  Mortgage  Bonds, 
Series  B,  shall  be  sold  for  the  highest  price  obtainable,  but  for  not 
less  than  eighty  (80)  percentum  of  the  principal  amount  thereof, 
and,  pending  such  sale,  may  be  pledged  as  collateral  security  for 
loans,  which  shall  be  the  greatest  sums  negotiable,  but  not  less 
than  sixty  (60)  percentum  of  the  principal  amount  of  the  bonds  as 
pledged.     It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  for  less  than  the  principal  sum  thereof  be  amortized  pur- 
suant to  the  rules  and  regulations  heretofore  prescribed  by  this 
Commission.    It  is  further 

Ordered,  That  said  company  make  verified  reports  to  this 
Commission  of  the  issue  and  disposition  of  its  bonds  pursuant  to  the 
terms  and  conditions  of  this  order.     It  is  further 

Ordered,  That  this  order  shall  take  effect  immediately.  It  is 
further 

Ordered,  That  jurisdiction  of  this  proceeding  be  retained  for 
the  specific  purpose  of  hereafter  consenting  to  and  authorizing  the 
issue  and  disposition  of  additional  principal  sums  of  applicant's 
said  bonds  when  and  as  such  issue  and  disposition  shall  be  au- 
thorized by  the  Interstate  Commerce  Commission. 

No.  2056 — The  Wellston  Slag  Company,  Complainant,  vs.  The 
Baltimore  and  Ohio  Railroad  Company,  et  ah,  Defendants.  Pe- 
tition for  Rehearing  Denied. 


(Dated  August  4,  1921) 

This  day  this  cause  came  on  for  further  consideration  upon 
the  petition  of  the  defendants  herein,  except  the  Detroit,  Toledo 
and  Ironton  Railroad  Company,  for  a  rehearing  herein  upon  the 
grounds  and  for  the  reasons  set  forth  in  their  said  petition : 

Upon  consideration  whereof,  and  being  fully  advised    in  the 
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premises,  the  Commission  finds  that  sufficient  cause  has  not  been 
made  to  appear  for  a  rehearing  of  this  matter.    It  is,  therefore, 

Ordered,  That  the  petition  of  the  defendants,  The  Baltimore 
and  Ohio  Railroad  Company,  The  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company,  The  Chesapeake  and  Ohio  North- 
ern Railway  Company,  Erie  Railroad  Company,  The  Hocking  Val- 
ley Company,  The  Kanawha  and  Michigan  Railway  Company,  Nor- 
folk and  Western  Railway  Company,  The  Pennsylvania  Railroad 
Company,  The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
road Company,  The  Toledo  and  Ohio  Central  Railway  Company 
and  The  Zanesville  and  Western  Railway  Company,  be,  and  hereby 
the  same  is  denied. 

To  which  order  of  the  Commission  denying  their  said  petition 
for  a  rehearing  herein  said  defendants,  and  each  of  them,  then  ex- 
cepted and  here  now  except,  and  their  respective  exceptions  here 
are  noted  of  record. 

And  the  Commission,  coming  now  to  consider  the  fixing  of  an 
effective  date  for  said  order,  and  having  due  regard  for  the  labor 
and  time  necessary  for  the  preparation  and  filing  of  new  schedules 
conforming  to  the  provisions  of  the  order  duly  made  and  entered 
herein,  it  is 

Ordered,  That  the  effective  date  of  the  order,  made  and  entered 
herein  as  of  date  June  twenty-ninth,  1921,  be,  and  hereby  it  is  ex- 
tended to  the  fifteenth  day  of  August,  1921. 


No.  946— In  the  Matter  of  the  Application  of  The  North  Western 
Ohio  Light  Company  for  Authority  to  Issue  its  Common  Capital 
Stock  of  the  Par  Value  of  $132,000.00  and  its  First  Mortgage, 
Five  Per  Cent.  Bonds  of  the  Par  Value  of  $270,000.00.  Fourth 
Supplemental  Order. 


(Dated  July  21,  1921) 

The  Commission  having  heretofore,  by  its  order  and  the  sup- 
plemental orders,  made  and  entered  herein,  consented  to  and  au- 
thorized the  issue  and  disposition,  with  certain  bonds,  of  six  per 
cent,  preferred  capital  stock  of  the  par  value  of  $165,000.00,  pre- 
scribed seventy-five  per  centum  of  the  par  value  thereof  as  the 
minimum  sale  price  therefor,  and  designated  and  provided  the  pur- 
poses for  which  the  proceeds  arising  from  the  sale  of  such  capital 
stock  should  be  expended,  comes  now  said  The  North  Western  Ohio 
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Light  Company  and,  by  its  Supplemental  Application  filed  herein 
and  the  testimony  offered  at  a  hearing  thereupon,  represents  and 
shows  to  the  satisfaction  of  this  Commission  that  it  has  made  due 
and  diligent  effort  to  dispose  of  said  six  per  cent,  preferred  capital 
stock  upon  the  terms  and  conditions  heretofore  prescribed  by  this 
Commission  but,  because  of  the  conditions  obtaining  in  the  finan- 
cial markets  and  surrounding  the  sale  of  securities,  has  been  un- 
able so  to  do,  and,  representing  further,  that  it  believes  that  it  can 
now  so  sell  an  issue  of  seven  per  cent,  preferred  capital  stock,  asks 
such  further  modification  and  amendment  of  the  orders,  hereto- 
fore made  and  entered  herein,  as  will  permit  of  the  issue  and  sale, 
in  lieu  of  said  six  per  cent,  preferred  capital  stock,  of  seven  per  cent, 
preferred  capital  stock. 

The  Commission  being  fully  advised  in  the  premises,  and  hav- 
ing hereinbefore  found  the  issue  of  applicant's  preferred  capital 
stock  of  the  par  value  of  $165,000.00  to  be  reasonably  required  and 
the  money  to  be  procured  thereby  necessary  for  applicant's  lawful, 
capital  purposes,  is  satisfied  that  consent  and  authority  should  now 
be  granted  for  the  issue,  in  lieu  of  said  six  per  cent,  preferred  capi- 
tal stock,  of  a  like  par  amount  of  seven  per  cent,  preferred  capital 
stock.    It  is,  therefore, 

Ordered,  That  said  The  North  Western  Ohio  Light  Company 
be,  and  hereby  it  is  authorized  to  issue,  in  lieu  of  the  six  per  cent, 
preferred  capital  stock,  its  seven  per  cent,  preferred  capital  stock 
of  the  par  value  of  one  hundred  and  sixty-five  thousand  dollars 
($165,000.00),  which  said  capital  stock  shall  be  sold  for  the  high- 
est price  obtainable  but  not  less  than  seventy-five  per  centum  of 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
March  fifteenth,  1917,  and  as  modified  and  amended  by  the  supple- 
mental  orders,  made  and  entered  as  of  date,  June  twenty-fifth,  1917, 
July  fourteenth,  1917,  and  March  eighteenth,  1919,  in  all  other  re- 
spects be  and  remain  as  heretofore  written. 
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A  Trailer  to  an  Automobile  Must  Have  Two  Number  Plates.  No 
Use  can  be  Made  of  any  Motor  Car  Carrying  a  Manufacturer's  or 
Dealer's  License  Except  When  the  Car  is  Being  Used  for  Sale, 
Lease  or  Other  Like  Disposition 


No.  2290— (Opinion  Dated  August  4,  19921) 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir :     Your  letter  of  recent  date  received  in  which  you  re- 
quest the  opinion  of  this  department  as  follows : 

"1.    Trailer  Identification. 

Section  6298— The  Ohio  Code— attached. 

Section  6298  does  not  define  trailer  nor  do6s  it  mention 
the  form  of  identification.  There  is  not  in  the  entire  law  men- 
tion made  as  to  the  number  of  plates  necessary  to  identify  a 
trailer.  The  Automobile  Department  has  followed  the  same 
form  as  used  in'  identifying  motorcycles  and  have  issued  but 
one  plate  for  each  trailer.  Can  we  continue  to  issue  but  one  or 
must  there  be  two  plates— one  for  the  front  and  one  for  the 
rear  of  each  trailer? 

2.  Restriction  of  the  use  of  manufacturers  and  dealers 
vehicle  licenses  plates  and  certified  copies  thereof. 

Section  6301.    Section  attached. 

Please  rule  on  the  meaning  of  the  following : 

"For  any  purpose  other  than  sale,  lease  or  other 
like  disposition." 

Can  or  cannot  manufacturer  or  dealers'  licenses  be  used 
by  individuals,  firms  or  corporations,  members  of  families, 
salesmen  and  others  in  the  employ  of  individuals,  firms  or  cor- 
porations and  can  or  cannot  they  be  used  on  service  cars  for 
hauling  in  damaged  cars  and  conveying  material  from  depots 
and  warehouses  to  the  company's  place  of  business  ? 

Can  or  cannot  they  be  used  on  'used  vehicles'  for  pleasure 
driving  and  for  taxi  hire  and  on  trucks  carrying  material  from 
depots  and  warehouses  to  manufacturing  plant  of  licensee,  and 
buses  carrying  employes  and  sight-seers  to  and  from  the 
plant  of  licenses  and  elsewhere  about  the  village  or  city  in 
which  the  company  is  located?" 

Section  6290  General  Code,  provides  in  part  as  follows : 

"(1)  'Motor  vehicle'  means  any  vehicle  propelled  or 
drawn  by  power  other  than  muscular  power  and  not  operated 
exclusively  upon  rails  or  tracks,  except  road  rollers,  traction 
engines,  tractors,  trailers  designed  to  be  drawn   by   animal 
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power  and  used  principally  for  agricultural  purposes,  public 
ambulances,  and  vehicles  belonging  to  any  police  department, 
municipal  fire  department,  volunteer  fire  company  or  salvage 
company,  organized  under  the  laws  of  Ohio,  or  used  by  such 

department  or  company  in  the  discharge  of  its  functions. 

*     *     * » 

Section  6292  General  Code  is  in  part  as  follows: 

"For  each  trailer,  the  same  tax  based  on  gross  weight  of 
vehicle  and  load,  herein  provided  for  commercial  cars. 


*  » 


Section  6298  General  Code  provides  as  follows: 

"Upon  the  filing  of  such  application  and  the  payment  of 
the  tax  imposed  by  this  chapter,  the  secretary  of  state  shall 
assign  to  such  motor  vehicle  a  distinctive  number,  and,  with- 
out expense  to  the  applicant,  issue  and  deliver  to  the  owner  in 
such  manner  as  the  secretary  of  state  may  select  a  certificate 
of  registration,  in  such  form  as  the  secretary  of  state  shall 
prescribe,  and  two  number  plates,  duplicates  of  each  other,  at 
the  post  or  express  office  within  the  state  of  Ohio  named  in 
said  application/' 

It  would  clearly  appear  by  a  reading  of  the  above  sections  that 
an  auto  trailer  is  considered  a  motor  vehicle  so  far  as  licensing  is 
concerned.  There  seems  to  be  no  question  but  that  a  trailer  must 
bear  a  license  number  and  since  the  statute,  Section  6298  General 
Code,  expressly  says  that  there  shall  be  two  number  plates  and  since 
an  auto  trailer  is  included  in  the  definition  of  a  motor  vehicle,  Sec- 
tion 6290  General  Code,  it  is  of  necessity  concluded  that  it  is  neces- 
sary to  deliver  the  number  plates  in  duplicate  for  an  auto  trailer. 

Therefore  it  is  the  opinion  of  this  department  that  an  auto 
trailer  must  have  two  number  plates. 

In  your  second  inquiry  the  section  of  the  General  Code  under 

consideration  is  6301,  which  reads  as  follows : 

"A  manufacturer  of  or  dealer  in  motor  vehicles,  shall 
make  application,  in  like  manner,  as  hereinbefore  provided,  for 
each  gasoline,  steam,  electric  or  other  make  of  motor  vehicles, 
so  manufactured  or  dealt  in,  to  be  determined  by  the  motive 
power  of  such  vehicles ;  excepting  that  for  the  purpose  of  such 
application  the  district  of  registration  shall  be  stated  for  each 
place  in  this  state  at  which  the  business  of  manufacturing  or 
dealing  in  motor  vehicles  or  any  branch  thereof  is  carried  on, 
and  the  application  shall  show  the  make,  or  makes,  so  manu- 
factured or  dealt  in  at  each  such  place.  Upon  the  filing  of  such 
application,  and  the  payment  of  the  tax  imposed  by  this  chap- 
ter the  secretary  of  state  shall  assign  to  each  make  of  motor 


Attorney  General  465 

vehicle  therein  described  a  distinctive  number  which'  must  be 
carried  and  displayed  by  each  motor  vehicle  of  such  make  in 
like  manner  as  provided  in  this  chapter  while  it  is  operated  on 
the  public  highway  until  it  is  sold  or  let  for  hire.  Such  manu- 
facturer or  dealer,  so  registering  a  make  of  motor  vehicle,  may 
procure  certified  copies  of  such  registration  certificate  upon 
the  payment  of  a  fee  of  two  dollars.  With  each  of  such  cer- 
tified copies  the  secretary  of  state  shall  furnish  two  placards 
with  the  same  numbering  provided  in  the  original  registration 
certificates,  and  may  add  thereto  such  special  designation  as 
may  be  necessary  to  distinguish  one  set  thereof  from  another. 
Nothing  in  this  section  nor  in  section  six  thousand  two  hun- 
dred and  ninety-two  of  the  General  Code  shall  be  construed  as 
to  exempt  any  manufacturer*  or  dealer  from  registration  or 
taxation  in  respect  of  any  other  motor  vehicle  of  which  he  is 
the  owner  for  any  purpose  other  than  sale,  lease  or  other  like 
disposition." 

Paragraph  6  of  Section  6290  General  Code  provides  as  follows : 

"(6)  'Manufacturer'  and  'dealer'  include  all  persons, 
firms  and  corporations  engaged  in  the  business  of  manufactur- 
ing, selling  or  leasing  motor  vehicles." 

This  clearly  indicates  that  manufacturers^  and  dealers'  licenses 
may  be  used  by  individuals,  members  of  firms  or  corporations,  mem- 
bers of  families,  salesmen  or  others  in  the  employ  of  individuals, 
firms  or  corporations,  when  the  automobile  is  used  for  the  purpose 
of  sale,  lease  or  other  like  disposition.  The  object  of  the  operation 
must  be  the  sale,  lease  or  other  like  disposition  of  the  vehicle.  How- 
ever, this  will  not  be  true  where  the  motor  vehicle  is  used  a  part  of 
the  time  for  business  other  than  sale,  lease  or  other  like  disposition. 
Such  motor  vehicle  has  a  dual  character.  When  being  used  for  sale, 
lease  or  other  like  disposition,  the  license  provided  in  Section  6301 
applies,  but  only  in  that  case,  and  when  the  motor  vehicle  is  other- 
wise used  the  owner  thereof  is  subject  to  the  tax  as  provided  in 
Section  6292  General  Code.  If  a  manufacturer's  or  dealer's  li- 
cense is  used  for  purposes  other  than  sale,  lease  or  other  life  dis- 
position, the  driver  is  operating  as  though  he  had  no  license  and  is 
subject  to  fine. 

It  may  be  especially  observed  that  there  are  no  circumstances 
under  which  a  service  car,  truck,  taxi  or  bus  may  be  operated  with  a 
dealer's  license  unless  the  operation  or  use  is  for  the  sole  purpose  of 
sale,  lease  or  other  like  disposition,  and  when  said  last  mentioned 
vehicles  are  used  in  the  ordinary  way  by  the  owner  thereof,  they 
must  bear  the  license  as  provided  in  Section  6292  General  Code. 
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Your  attention  is  directed  to  Opinions  of  the  Attorney  General 
for  1920,  Vol.  1,  p.  121,  wherein  a  similar  question  was  discussed 
and  which  by  analogy  is  believed  to  be  applicable  to  the  question  ai 
hand. 

You  are  therefore  advised  that  no  use  can  be  made  of  any 
motor  car  carrying  a  manufacturer's  or  dealer's  license  except  when 
the  car  is  being  used  for  sale,  lease  or  other  like  disposition. 

A  Superintendent  of  an  Exempted  Village  School  District  May  be 
Elected  for  a  Term  of  not  Less  than  One  Year  nor  More  than 
Four  Years,  Pursuant  to  Section  7691,  6.  C. 


No.  2234—  (Opinion  Dated  July  2,  1921.) 

Hon.  Vernon  M.  Riegel,    Superintendent    of    Public    Instruction, 
Columbus,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  the  fol- 
lowing request: 

"The  following  is  submitted  to  you  for  an  opinion : 
When  and  for  what  length  of  time  may  a  superintendent 
of  an  exempted  village  school  district  be  employed  ?" 

Section  7690,  G.  C,  as  recently  amended  in  H.  B.  Ill — 109 

Ohio  Laws,  reads  as  follows: 

"Each  city,  village  or  rural  board  of  education  shall  have 
the  management  and  control  of  all  of  the  public  schools  of 
whatever  name  or  character  in  the  district  except  as  provided 
in  laws  relating  to  county  normal  schools.  It  may  elect,  to 
serve  under  proper  rules  and  regulations,  a  superintendent  or 
principal  of  schools  and  other  employes,  including,  if  deemed 
best,  a  superintendent  of  buildings,  and  m^y  fix  their  salaries. 


*  *  *» 


Section  7702,  G.  C,  reads,  in  part,  as  follows  : 

"The  board  of  education  in  each  city  school  district  at  a 
regular  meeting,  between  May  1st  and  August  31st,  shall  ap- 
point a  suitable  person  to  act  as  superintendent  of  the  public 
schools  of  the  district,  for  a  term  not  longer  than  five  school 
years,  beginning  within  four  months  of  such  appointment  and 
ending  on  the  31st  day  of  August.  *  *  *" 

Section  7703,  G.  C,  as  recently  amended  in  H.  B.  180 — 109  Ohio 
Laws,  reads  as  follows: 

"Upon  his  acceptance  of  the  appointment,  such  superin- 
tendent, subject  to  the  approval  and  confirmation  of  the 
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board,  may  appoint  all  the  teachers,  and  for  cause  suspend  any 
person  thus  appointed  until  the  board  or  a  committee  thereof 
considers  such  suspension,  but  no  one  shall  be  dismissed  by 
the  board  except  as  provided  in  section  seventy-seven  hundred 
and  one.  But  any  city  or  exempted  village  board  of  educa- 
tion, upon  a  three-fourths  vote  of  its  full  membership,  may 
re-employ  any  teacher  whom  the  superintendent  refuses  to 
appoint.  Such  superintendent  shall  visit  the  schools  under 
his  charge,  direct  and  assist  teachers  in  the  performance  of 
their  duties,  classify  and  control  the  promotion  of  pupils,  and 
perform  such  other  duties  as  the  board  determines.  He  must 
report  to  the  board  annually,  and  oftener  if  required,  as  to  all 
matters  under  his  supervision,  and  may  be  required  by  it  to 
attend  any  and  all  of  its  meetings.  He  may  take  part  in  its 
deliberations  but  shall  not  vote." 

Section  4679,  G.  C,  as  amended  in  H.  B.  180—109  Ohio  Laws, 

reads: 

"The  school  districts  of  the  state  shall  be  styled,  re- 
spectively, city  school  districts,  exempted  village  school  dis- 
tricts, village  school  districts,  rural  school  districts  and 
county  school  districts." 

A  careful  search  of  the  school  laws  amended  by  acts  of  the 
last  legislature  has  been  made,  and  no  provision  is  to  be  found 
that  specifically  states  the  term  for  which  the  superintendent  of 
an  exempted  village  school  district  is  to  be  employed.  Nor  is 
there  a  statement  in  the  law  that  specifically  relates  to  the  length 
of  the  term  of  the  superintendent  of  a  village  school  district. 

Section  4679,  G.  C,  supra,  creates  a  new  kind  of  school  dis- 
trict; to  wit,  an  exempted  village  school  district.  Having  existed 
without  being  formally  named  in  the  law  as  a  separate  district 
since  the  adoption  of  the  school  code  in  1914,  such  district  is  not 
unknown  or  unfamiliar,  being  new  only  as  the  legal  name  of  the 
district. 

Section  4688,  G.  C,  as  amended  in  H.  B.  180—109  Ohio  Laws, 

reads: 

"The  board  of  education  of  any  village  school  district  con- 
taining a  village  which  according  to  the  last  census  had  a 
population  of  three  thousand  or  more,  may  by  a  majority  vote 
of  the  full  membership  thereof  decide  to  be  exempted  from 
the  supervision  of  the  county  board  of  education.  Such  vil- 
lage school  district  by  notifying  the  county  board  of  educa- 
tion of  such  decision  before  May  first  in  any  year,  shall  be 
exempt  from  the  supervision  of  the  county  board  of  educa- 
tion for  the  following  school  year  which  begins  September 
first  thereafter. .  The  village  once  so  exempted  shall  be  styled 
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an  exempted  village  school  district  and  shall  remain  so  un- 
til the  board  of  education  thereof  by  a  majority  vote  of  the 
full  membership  determines  that  it  desires  to  be  supervised 
by  the  county  board  of  education  and  notifies  the  county  board 
of  education  on  or  before  May  first  in  any  year  to  that  effect." 

As  amended  this  section,  except  for  the  declaration  that  "un- 
less so  exempted  shall  be  styled  an  exempted  village  school  dis- 
trict," is  not  different  from  the  repealed  >section.  Under  its  provi- 
sions any  village  having  a  population  of  three  thousand  or  more 
may  be  an  exempted  school  district  one  year  and  a  village  school 
district  the  next,  if  its  board  so  decides.  Specifically  created  and 
catalogued  among  Ohio  school  districts,  this  formality  gives  it 
distinction  when  districts  are  named  in  the  law  that  must  be 
noticed.  Though  named  in  the  law,  it  is  created  only  by  the  votes 
of  three-fourths  of  the  full  board  membership.  Its  chief  distinction 
is  that  it  becomes  exempt  from  supervision  by  the  county  board 
of  education.  What  other  differences  there  may  be  are  left  by 
the  law  to  the  inference  and  implication  of  the  language  of  the 
statute.  The  laws  that  before  specifically  referred  to  village  dis- 
tricts, which  might  or  might  not  be  exempted  districts,  no  longer 
apply  to  exempted  village  school  districts  unless  such  exempted 
village  districts  are  mentioned  therein. 

In  Section  4679,  supra,  appears  the  specific  mention  of  ex- 
empted village  school  districts;  Section  4688,  supra,  provides  for 
exemption  from  supervision  of  the  county  board  of  education ;  Sec- 
tion 7705,  supra,  provides  for  the  re-employment  of  a  teacher  not 
appointed  by  the  superintendent  of  a  city  district  or  by  an  exempted 
village  district;  Section  7858-1,  G.  C,  as  amended  in  H.  B.  180 — 
109  Ohio  Laws,  says,  in  part:  "The  board  of  education  of  an 
exempted  village  school  district  may  by  resolution  -provide  for  a 
board  of  school  examiners.  Such  board  shall  consist  of  the  super- 
intendent of  schools  of  the  district,"  etc ;  and  in  Section  7700,  G.  C, 
as  amended  in  H.  B.  143 — 109  Ohio  Laws,  in  the  last  sentence  says : 
"The  superintendent  of  public  instruction  shall  send  each  month 
to  the  county,  city  and  exempted  village  superintendents  of  the 
state  a  list  of  superintendents,  principals  or  teachers  whose  certi- 
ficates granted  by  the  state  board  or  local  boards  of  examiners  have 
been  suspended,  or  where  cause  exists  for  suspension  of  such  cer- 
tificates." 

In  fact,  in  so  far  as  a  search  of  the  amended  school  laws  is 
concerned,  no  other  sentences  or  phrases  of  the  law,  except  those 
hereinabove  quoted,  state  or  hint  that  an  exempted  village  school 
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district  may  have  a  superintendent.  If  it  be  not  inferred  that 
such  exempted  village  school  districts  may  have  a  superintendent, 
then  these  sentences  are  meaningless  in  so  far  as  they  refer  to 
such  exempted  village  districts.  It  is  not  to  be  presumed  that  the 
legislature  in  enacting  a  law  does  a  vain  thing,  and  it  is  the 
presumption  that  where  possible  at  all  statutes  are  to  be  given 
force  and  effect.  So  it  must  be  said  that  the  law  contemplates 
the  election  of  a  superintendent  by  the  board  of  education  for  ex- 
empted village  school  districts. 

Section  7705,  G.  C.,  though  amended  in  H.  B.  200—109  Ohio 
Law,  reads: 

"The  board  of  education  of  each  village  and  rural  school 
district  shall  employ  the  teachers  of  the  public  schools  of  the 
district,  for  a  term  not  longer  than  three  years,  to  begin  within 
four  months  of  the  date  of  appointment.  The  local  board 
shall  employ  no  teacher  for  any  school  unless  such  teacher  is 
nominated  therefor  by  the  county  or  assistant  county  super- 
intendent except  by  a  majority  vote  of  its  full  membership. 
In  all  high  schools  and  consolidated  schools  one  of  the  teachers 
shall  be  designated  by  the  board  as  principal  and  shall  be 
the  administrative  head  of  such  school." 

This  section  is  the  same  as  before  amended  in  so  far  as  the 
term  of  teachers  in  the  districts  named  therein  is  concerned.  And 
it  was  under  the  force  and  effect  of  this  statute  before  amendment 
that  the  practice  of  electing  a  superintendent  of  a  village  school  dis- 
trict for  a  term  not  to  exceed  three  years  grew  up,  though  this 
law  spoke  only  of  teachers  then,  as  it  now  does. 

Section  7690,  G.  C.,  supra,  gives  control  of  the  schools  into 
the  hands  of  the  board  of  education,  and  provides  that  it  may  elect 
a  superintendent,  principal,  and  other  employes,  but  like  Section 
7705,  supra,  it  names  only  city,  village  and  rural  boards.  Exempted 
village  school  districts  are  not  named. 

Section  7691,  G.  C.,  reads: 

"No  person  shall  be  appointed  as  a  teacher  for  a  term 
longer  than  four  school  years,  nor  for  less  than  one  year,  ex- 
cept to  fill  an  unexpired  term,  the  term  to  begin  within  four 
months  of  the  date  of  the  appointment.  In  making  appoint- 
ments teachers  in  the  actual  employ  of  the  board  shall  be 
considered  before  new  teachers  are  chosen  in  their  stead." 

It  is  provided  that  no  person  shall  be  appointed  a  teacher 
for  a  term  longer  than  four  years  or  less  than  one  year,  except  to 
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fill  an  unexpired  term,  and  while  it  speaks,  perhaps,  only  of  per- 
sons as  teachers,  yet  the  duty  imposed  is  one  for  the  board  of 
education  to  perform,  and  since  the  board  may  employ  a  superin- 
tendent by  force  of  Section  7690,  G.  C,  by  analogy  such  person  so 
employed  will  come  under  the  provisions  of  Section  7691,  6.  C,  as 
to  term,  unless  otherwise  excepted  therefrom. 

Section  7691,  G.  C,  is  a  general  section,  applying  to  all  dis- 
tricts, being  older  in  point  of  enactment  than  Section  7702  or 
7705,  which  refer,  respectively,  to  city  and  village  and  rural 
school  districts  only.  So  also  in  Section  4744,  which  provides 
for  terms  for  county  superintendents,  as  well  as  in  Section  4739, 
as  amended  in  H.  B.  200 — 109  Ohio  Laws,  providing  for  terms  of 
assistant  county  superintendents,  formerly  called  district  superin- 
tendents. 

It  will  be  observed  that  this  general  section  7691,  as  to  terms 
is  modified  by  the  sections  referred  to  in  the  above  paragraph, 
the  term  of  the  city  superintendent  being  not  to  exceed  five  years, 
that  of  the  village,  county,  assistant  county  and  rural  district  sup- 
erintendent being  not  to  exceed  three  years,  and  these  sections 
must  be  read  as  excepting  said  terms  from  the  term  laid  down  in 
the  general  and  older  section  7691;  that  is,  Sections  7702,  7705, 
4744  and  4739  being  later  enactments  than  Section  7691,  specifically 
naming  certain  districts  from  which  exempted  village  school  dis- 
tricts are  excluded,  modify  the  terms  of  persons  employed  by  the 
board  of  education. 

In  the  absence  of  a  statement  of  a  specific  term  for  exempted 
village  school  districts,  and  since  it  must  be  presumed  that  the 
law  intends  such  districts  to  have  superintendents,  the  school  stat- 
ute in  every  other  case  placing  a  term  limit  on  all  persons  employed 
as  teachers  or  superintendents,  by  analogy  it  follows  that  the  sup- 
erintendent of  an  exempted  village  schools  district  has  a  term,  and 
has  the  term  set  out  in  Section  7691,  G.  C. 

It  is  therefore  the  opinion  of  this  department  that  a  superin- 
tendent of  an  exempted  village  school  district  may  be  elected  by 
the  board,  and  for  a  term  of  not  less  than  one  year  nor  more  than 
four  years,  pursuant  to  Section  7691,  G.  C. 
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NEW  CORPORATIONS 

The  Wilhelm  Lumber  Co.,  Salem, 
1100,000.  A.  M.  Wilhelm,  J.  C.  De- 
vine,  E.  £.  Dyball,  M.  O.  Anderson, 
L.  P.  Metzger. 

The  McKees  Creek  Threshing  Co., 
Bellefontaine,  $10,000.  Levi  Troyer, 
J.  O.  Detweiler,  Wm.  Cooper,  J.  W. 
Carter,  Frank  Cockrill,  J.  P.  Liechty. 

The  Alliance  Publishing  Co.,  Al- 
liance, $20,000.  J.  H.  McComb,  J.  R. 
Bowles,  F.  A.  Collins,  J.  Fitzgerald, 
Will  J.  Robinson,  D.  D.  Dayjs. 

The  Pyorrhea  Sanatorium  Co., 
Columbus,  $25,000.  Dr.  J.  M.  Bell, 
Leona  Bell,  Elizabeth  Bayha,  F.  L. 
Buckingham,    Elizabeth    Dunnick. 

The  Cement  Tile  Products  Co., 
Cleveland,  $100,000.  Wm.  J.  Shaver, 
C.  O.  Mayberry,  Osborne  Anderson, 
F.  Long,  S.  D.  Hackett. 

The  Landreth  Bros.  Coal  Co.,  West 
Park,  $25,000.  T.  R.  Landreth,  Jr., 
Florence  M.  Landreth,  Harry  E. 
Landreth,  Alma  F.  Landreth,  A.  .R. 
Landreth,  (Cuyahoga  Co.) 

The  Aviation  &  Athletic  Club  of 
Cleveland,  $1,000.  P.  rWhite,  A.  O. 
Dickey,  M.  E.  Reynolds,  M.  M.  Feid- 
ner,  J.  G.  Fogg. 

The   Delphos  Tri-County   Fair  Co.,. 
Delphos,  $3,000.     H.  D.  Bickel,  Ales 
J.  Shenk,  W.  J.  Steinle,  D.  J.  Clark, 
A.  C.  Weger. 

The  Newstyle  Dreiss  Co.,  Cleveland, 
$2,500.00  David  M.  Loeb,  J.  Gordon, 
Louis  Levit,  M.  Weiss,  Morris  Axel- 
rad. 

The  A.  C.  Findlay  Co.,  Cleveland, 
$5,000.  Clayton  C.  Townes,  A.  C. 
Findlay,  M.  R.  Burnage,  D.  Adams, 
F.  H.  Sellberg. 

The  George  E.  McCabe  Co.,  Cleve- 
land, $10,000.  Chas.  A.  Rothgrey,  M. 
E.  Bailey,  E.  A.  Delaney,  Kathryn 
McCabe,  Wm.  M.  McCabe. 

The  Foy-Nixon  Construction  .Co., 
Columbus,  $15,000.  Edgar  Foy,  L.  H. 
Nixon,  Jos.  F.  Hogan,  Forrest  F. 
Smith,  H.  S.  Atkinson. 

The  Superior  Bond  and  Mortgage 
Co.,  Cleveland,  $500.00.  T.  M.  Ken- 
nedy, Jr.,  G.  A.  Tenbusch,  G.  W. 
Flynn,  H.  C.  Goodfellow,  M.  E.  O'Mal- 
ley. 

The  Weisbaum  Bros.-Leininger  Co., 
Cincinnati,    $50,000.     Edw.    J.   Weis- 
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baum,  Frank  A.  Leininger,  Catherine 
E.  Leininger,  H.  J.  Weisbaum,  Grace 
Weisbaum. 

The  Northern  Contracting  Co.,  Can- 
ton, $25,000.  J.  Kantones,  H.  Hild- 
enbiddle,  Nick  Anlonitis,  H.  T.  Grant, 
M.  L.  Connel. 

The  American  Signal  Co.,  Cleve- 
land, $800.00.  M.  L.  Harrington,  C. 
W.  Gallagher,  W.  J.  Wanamaker,  C. 
Murman,  E.  P.  Scholsser. 

The  Gibson-Hance  Coal  Co.,  Spring- 
field; $10,000.  William  H.  Gibson, 
Isora  D.  Gibson,  William  A.  Hance, 
Theresa  A.  Hance,  Harry  A.  Schaeg- 
fer. 

The  Cleveland  Rug  Cleaning  Co., 
Cleveland;  $5,000.  R.  L.  Ublonsky, 
R.  I.  Davis,  N.  E.  Moritz,  Frank  H. 
Pelton,  F.  H.  Sellberg. 

The  Star  Automotive  Equipment 
Co.,  Cleveland;  $50,000.  G.  B.  Siddall, 
John  C.  Barkley,  John  P.  Sturges,  H.. 
A.  Gillis,  L.  S.  Lommasson. 

The  Berning  Electrical  Co.,  Cincin- 
nati; $15,000.  Walter  F.  Berning, 
Geo.  B.  Graman,  W.  F.  Stephenson, 
Louis  E.  Berning,  John  W.  Sadlier. 

The  Western  Finance  Co.,  Cincin- 
nati; $10,000.  Alonzo  E.  Herbert, 
Hillary  J.  Herbert,  John  A.  Herbert, 
Arthur  J.  Fritsch,  Edward  F.  Herbert. 

The  Edgewater  Garden  Restaurant 
Co.,  Cleveland;  $10,000.  Jos.  M. 
Friedl,  Chas.  A.  Michals,  Edna  A. 
Michals,  John  P.  Kalina,  Mae  E. 
Friedl/ 

The  State  High  School  Co.,  Cleve- 
land; $1,000.  Emma  N.  Seidman, 
Kurt  Peiser,  Mortimer  L.  Stener, 
Henry  A.  Hollander,  Julius  B.  Gluck. 

The  Williams-Abt-McAllister  Co., 
Canton:  $50,000.  Hubert  S.  Williams, 
Edwin  I.  Abt,  P.  E.  McAllister,  Frank 
E.  Marsh,  J.  A.  Baum. 

The  Ohls  Co.,  Marion;  $20,000. 
Harry  E.  Ohls,  Wm.  Roecker,  Arthur 
W.  Houghton,  Chas.  C.  Fisher,  W.  H. 
Schaffner,  Harry  E.  Ohls. 

The  Chestnut  Hill  Coal  Co.,  Nelson- 
ville;  $30,000.  T.  H.  Wilson,  C.  F. 
Stratton,  E.  R.  Tucker,  P.  Shough, 
Elzie  Hellyer,  J.  W.  Wilson,  T.  J. 
Davis 

The  Pfahler  Mfg.  Co.,  Toledo;  $10,- 
000.  W.  Barret  Hankins,  Chas.  C. 
Hicks,  Harold  P.  Bain,  Lauren  A. 
Piatt,  Wayne  R.  Peppers. 
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The  Euclid-Ford  Co.,  Cleveland; 
$10,000.  J.  Q.  Whitmer,  F.  F.  Steam, 
W.  C.  Gillette,  E.  A.  Bruning,  L.  B. 
Gape. 

The  City  Railroad  Supply  Co., 
Cleveland;  $10,000.  John  J.  Moore, 
M.  Glore,  T.  R.  Kennerdell,  A.  Kohr- 
man,  Frank  Sugerman. 

The  Citizens  Realty  Co.,  Grove 
City;  $25,000.  John  R.  Briggs,  C.  N. 
Graul,  I.  Shaffer,  W.  Irving  Briggs, 
L.  C.  Riebel,  W.  C.  Grossman. 

The  Hough  Avenue-East  Seventy- 
Ninth  Co.,  Cleveland;  $150,000.  C.  F. 
Minnick,  C.  J.  Houle,  I.  J.  Hollister, 
Russell  K.  Pelton,  M.  C.  Teasdale. 

The  Moonshine  Sales  Co.,  Cleve- 
land; $25,000.  E.  D.  Burgin,  Annie 
Wasserman,  B.  D.  Zieve,  Sam  Zieve, 
Lewis  Drucker 

The  Skylo  Realty  Co..  Cleveland; 
$10,000.  T.  PoDlowsky,  Harry  C.  Sa- 
gesser,  L.  Poplowsky,  Christine  Sa- 
gesser,  James  A.  Ferrall. 

The  Brideeport  Drug  Co.,  Bridge- 
port; $50,000.     C.  H.     Sayles,    E.  D. 
'  Friedrich,     J.     M.   Denham,  W.     E. 
Thomas,  J.  E.  Fox. 

The  Toledo  Pharmacal  Co.,  Toledo; 
$200,000.  Eugene  Archibald,  P.  H. 
Daly,  J.  H.  Cousins,  Raymond  B.  Hop- 
per. J.  A.  Metz. 

The  Hotel  Atkins  Co.,  Cleveland; 
$10,000.  Geo.  A.  Miller,  Edw.  C. 
Whslen.  Pauline  Whalen,  Katie  Mil- 
ler, T.  J.  Long. 

The  University  Heights  Realty  Co., 
Cincinnati;  $5000.  Jos.  Phillips,  A. 
W.  Connor,  John  M.  Mueller,  Jr.,  Jno. 
Stacey  Mueller.  Mitch  el  A.  Abel. 

The  Health  Food  Baking  Co.,  To- 
ledo: $25,000.  Lee  Biery,  Earl  L. 
Hopkins,  Edmund  C.  Froejich,  Mar- 
garet Biery,  Wm.  H.  Nicols. 

The  Harris  Lumber  &  Storage  Co., 
Cleveland;  $10,000.  I.  C.  Harris,  R. 
H.  McQuat,  B.  M.  Bates,  H.  V.  Luik- 
art,  N.  W.  Roy. 

The  Regal  Oil  Refining  Co.,  Piqua; 
$10,000.  Mary  E.  Berry,  James  O. 
Bobbs.  Albert  J.  Zink,  D.  S.  Lindsey, 
Mary  B.  Bobbs. 

The  Goodrich-McKnight  Co.,  Co- 
lumbus; $50,000.  S.  A.  Krepps,  H.  M. 
Krenps,  A.  M.  Wheaton,  E.  L.  Bohnen, 
E.  S.  Thomas. 

The  King  Commercial  Exports  Co., 
Cleveland;  $3000.  L.  C.  King,  A.  N. 
McQuade,  M.  C.  Funnell,  H.  L.  East- 
man, R.  C.  Cunningham. 

The  Nookery  Co..  Columbus;  $5000. 
Hazel  Brown,  Willard  Miller,  F.  J. 
Miller,  Mildred  Wagner,  Mae  Knipfer. 


The  Iafornaro  Construction  Co., 
Cleveland;  $20,000.  Michael  Iafor- 
naro, Sam  B.  Fitzsimmons.  W.  A.  Mo- 
ran.  L.  M.  Lillis,  H.  M.  Lillis. 

The  Congress  Finance  Co.,  Cleve- 
land; $10,000.  E.  Kopp,  L.  Kelty,  C. 
E.  Mellon,  Thos.  Stevenson,  M.  A. 
Vickery. 

The  Workingman's  Savings  &  Loan 
Co.,  Cleveland;  $1,000,000.  B.  B.  Good- 
man, Elmer  E.  Lenarz,  Irving  J.  Le- 
narz,  Frank  E.  Slocum,  Fred  E.  Wirt- 
shafter. 

The  Dayton  Paper  Products  Ma- 
chine Co.,  Dayton;  $10,000.  Otto  C. 
Griep,  Wm.  J.  Seifried,  Fred  Goehl, 
Kell  M.  Ellsworth,  Wm.  H.  Schaef- 
fer. 

Increases 

The  Superior  Screw  &  Bolt  Mfg. 
.Co.,  Cleveland,  from  $750,000  to  $950,- 
000. 

The  Farmers  Grain  &  Supply  Co., 
Camden,  from  $20,000  to  $40,000. 

The  Cincinnati  Automobile  Club 
Co.,  Cincinnati,  from  $50,000  to  $150,- 
000. 

.The  Portsmouth  Telephone  Co., 
Portsmouth,  from  $300,000  to  $350,- 
000. 

The  Pomeroy  Salt  Association  Co., 
Pomeroy;  from  $15,000  to  $100,000. 

The  Ohio  Carbon  Co.,  Cleveland; 
from  $15,000  to  $30,000. 

The  Goliath  Rubber  Co.,  Cleveland; 
from  $25,000  to  $50,000. 

The  Adena  Coal  Co.,  Adena;  from 
$65,000  to  $120,000. 

The  Palmer-Donavin  Mfg.  Co.,  Co- 
lumbus; from  $50,000  to  $75,000. 

The  Franklin  Finance  Co.,  Lima; 
from  $25,000  to  $50,000. 

The  Beatrice  Co.,  Cincinnati;  from 
$15,000  to  $75,000. 

The  Brancamp  Toy  Co.,  Cincinnati; 
from  $10,000  to  $50,000. 

The  J.  A.  Cochrane  Brass  Co., 
Cleveland  from  $20,000  to  $100,000. 

Decreases 

The  Mad  River  Milling  Co.,  Dayton; 
from  $25,000  to  $10,000. 

The  Riverside  Lumber  Co.,  Day- 
ton: $25,000  to  $2,500. 

The  Riverside  Land  Co.,  from  $30,- 
000  to  $10,000. 

The  Ohio  Building  &  Loan  Co.,  Co- 
lumbus; from  $5,000,000  to  $1,000,000. 

The  Homewood  Realty  Co.,  Cleve- 
land, $50,000.  Albert  E.  Goldheimer, 
John  Goldheimer,  E.  E.  Lawrence,  F. 
A.  Searles,  Harry  Landphair. 


PUBLIC  UTILITIES  COMMISSION 


No.  248— John  E.  Hayes,  et  al.,  Complainants,  vs.  The  Hocking  Val- 
ley Railway  Company,  Defendants.  Fourth  Supplemental  Order. 


(Dated  July  26,  1921.) 

The  commission  having,  by  its  third  supplemental  order,  made 
and  entered  herein  as  of  date,  August  5th,  1918,  directed  and  re- 
quired The  Hocking  Valley  Railway  Company  to  maintain  a  serv- 
ice substantially  in  accord  with  the  following  schedule,  to-wit : 


Southbound 

Northbound 

P.M. 

P.M.     A.M.     A.M. 

STATIONS 

A.M.     A.M.     P.M. 

P.M. 

4 :45     10 :45 

Dundas 

10 :30     4 :35 

4:55     10:55 

Hamden 

10:15     4:20 

6:50 

5:00     11:05     6:10 

Wellston 

6:50     10:10     4:15 

6:05 

7:15 

6 :25     11 :30     8 :40 

Jackson 

5:25       9:40     3:45 

5:40 

and  said  The  Hocking  Valley  Railway  Company  having  filed  its  ap- 
plication for  such  modification  and  amendment  of  said  third  sup- 
plemental order  as  will  eliminate  from  its  said  service  the  trains 
leaving  Jackson  at  about  5:25  a.  m.  and  arriving  at  Wellston  at 
about  5:50  a.  m.,  leaving  Wellston  at  about  6:10  a.  m.  and  arriving 
at  Jackson  at  about  6 :40  a.  m.,  leaving  Jackson  at  about  5 :40  p.  m. 
and  arriving  at  Wellston  at  about  6:00  p.  m.,  and  leaving  Wellston 
at  about  6 :50  p.  m.  and  arriving  at  Jackson  at  about  7 :15  p.  m. ;  and 
due  notice  of  the  pendency  of  said  application  and  of  the  assign- 
ment of  the  same  for  hearing  having  been  given  to  all  parties  in 
interest,  and  said  matter  having  been  duly  heard,  and  said  The 
Hocking  Valley  Railway  Company  having  represented  and  shown  to 
the  satisfaction  of  the  commission  that  the  needs  of  the  traveling 
public  will  be  adequately  served  and  the  interests  of  said  carrier 
conserved  by  a  modified  schedule  of  operations,  eliminating  certain 
of  the  trains  now  being  operated  between  Jackson  and  Wellston  and 
formerly  operated  between  Wellston  and  Dundas,  and  vice  versa,  if 
and  as  said  The  Hocking  Valley  Railway  Company  shall  institute 
and  operate  daily  except  Sunday,  a  train  leaving  Jackson  at  about 
6 :00  o'clock  a.  m.  and  due  to  arrive  at  Logan,  Ohio,  in  time  to  con- 
nect with  said  company's  train,  now  designated  as  No.  23,  which  is 
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operated  from  Athens  to  Columbus,  Ohio;  such  modified  schedule 
consisting  of  trains  due  to  leave  and  arrive  at  the  following  desig- 
nated stations  at  about  the  hours  hereinafter  set  forth,  viz : 


Southbound 

Northbound 

P.M. 

A.M. 

A.M. 

STATIONS 

A.M. 

A.M. 

P.M. 

4:48 
5:00 
5:10 
5:38 

10:30 
10:40 
10:50 
11:16 

7:30 
8:40 
8:50 
8:00 

Logan 
Hamden 
Wellston 
Jackson 
Hamden 

6:50 
6:40 
6:31 
6:25 
4:55 

10:16 
8:56 
8:50 

4:35 
4:16 
4:10 
2:40 

It  is,  therefore, 

Ordered,  That  the  orders  heretofore  made  and  entered  herein, 
as  specifically  modified  and  amended  by  the  third  supplemental  or- 
der duly  entered  herein  as  of  date  August  5th,  1918,  by  and 
hereby  they  are  further  modified  and  amended  to  permit  and  author- 
ize said  The  Hocking  Valley  Railway  Company,  if  and  as  it  shall 
establish  and  maintain  the  aforesaid  schedule  of  operations  between 
said  stations,  to  hereafter  maintain  a  schedule  of  operations  sub- 
stantially in  accord  with  the  schedule  hereinbefore  set  forth,  in- 
stead and  in  lieu  of  the  schedule  prescribed  by  said  third  supple- 
mental order. 


No.  2309— In  the  Matter  of  the  Appeal  of  The  Delaware  Water  Com- 
pany From  an  Ordinance  Passed  by  the  City  of  Delaware,  Ohio, 
May  9,  1921,  Fixing  the  Rates  to  be  Charged  for  Water  for  Do- 
mestic Purposes  and  From  a  Resolution  Passed  May  2,  1921,  Fix- 
ing the  Rates  to  be  Charged  for  Water  for  Fire  Protection  and 
Other  Public  Purposes. 


(Dated  August  12,  1921.) 

This  day  this  matter  came  on  for  consideration  upon  that  part 
of  the  petition,  heretofore  filed  herein,  purporting  to  be  an  appeal, 
pursuant  to  Section  614-44,  General  Code  of  Ohio,  by  said  The  Dela- 
ware Water  Company  from  the  provisions  of  a  Resolution,  adopted 
May  9th,  1921,  by  the  Council  of  the  City  of  Delaware,  Ohio,  al- 
leged by  the  appellant,  to  fix  the  rates  to  be  charged  for  water  for 
fire  protection  and  other  public  purposes  in  said  city. 

The  commission,  being  fully  advised  in  the  premises,  finds  that 
said  resolution  is  not  such   an   ordinance  fixing  the   price,  rate, 
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charge,  toll  or  rental  which  the  appellant  may  charge,  demand,  ex- 
act or  collect  for  water  for  fire  protection  and  other  public  purposes 
in  the  City  of  Delaware,  Ohio,  as  is  contemplated  by  the  statute 
herein  sought  to  be  invoked.    It  is,  therefore, 

Ordered,  That  said  petition  of  said  The  Delaware  Water  Com- 
pany insofar  as  it  seeks  to  perfect  an  appeal  from  the  Resolution, 
passed  May  9th,  1921,  by  the  Council  of  the  City  of  Delaware,  Ohio, 
relating  to  the  furnishing  of  water  for  lire  protection  and  other 
public  purposes  in  said  city,  be,  and  hereby  the  same  is  dismissed. 


No.  2811 — Louis  Wester  and  Sons,  et  aL,  Complainants  vs.  The 
Youngstown  and  Suburban  Railway  Company,  Defendant. 


(Dated  August  12,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  the  argument  of  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds : 

That  the  transportation  service  furnished  by  the  defend- 
ant in  the  movement  of  shipments  of  freight  loaded  in  a  car 
by  one  consignor  or  consignee  between  the  points  upon  its  line 
known  as  Youngstown  Transfer  and  Kyle's  Corners,  is  a 
switching  service ; 

That  the  defendant  is  imposing,  charging  or  collecting,  or 
seeking  to  impose,  charge  or  collect  rates  other  than  a  per  car 
rate  for  the  furnishing  of  the  aforesaid  switching  service  in 
maintaining,  imposing,  charging  and  collecting  or  seeking  to 
maintain,  impose,  charge  and  collect  unjust,  unreasonable  and 
excessive  rates  and  charges  for  such  switching  service,  and 

That  a  just  and  reasonable  per  car  rate  for  the  furnishing 
of  the  aforesaid  switching  service  in  the  sum  of  $9.00  per 
car. 

It  is,  therefore, 

Ordered,  That  defendant,  said  The  Youngstown  and  Suburban 
Railway  Company  be,  and  hereby  it  is  notified,  directed  and  re- 
quired, forthwith  upon  the  service  of  this  order,  to  cease  and  de- 
sist from  the  practice  of  maintaining,  imposing,  charging  and  col- 
lecting or  seeking  to  maintain,  impose,  charge  and  collect  for  the 
transportation  of  shipments  of.  freight,  loaded  in  a  car  by  one  con- 
signee or  consignor,  between  the  points  upon  its  line  known  as 
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Youngstown  Transfer  and  Kyle's  Corners,  composing  a  switching 
service  as  hereinbefore  found,  any  rate  or  charge  other  than  a  per 
car  rate.    It  is  further 

Ordered,  That  said  defendant  be,  and  hereby  it  is  further  noti- 
fied, directed  and  required,  forthwith  upon  the  service  of  this  order, 
to  establish  and  hereafter  maintain,  impose  and  collect  for  the  fur- 
nishing of  such  switching  service  between  said  points,  Youngstown 
Transfer  and  Kyle's  Corners,  upon  its  line,  a  rate  or  charge  not  ex- 
ceeding the  rate  of  nine  dollars  ($9.00)  per  car,  hereinbefore  found 
to  be  just  and  reasonable  for  the  furnishing  of  such  service.  It  is 
further 

Ordered,  That  defendant  correct  its  schedule  accordingly.  It 
is  further 

Ordered,  That  the  complaints  herein,  insofar  as  they  seek 
other  or  additional  relief,  be,  and  hereby  they  are  dismissed. 


ATTORNEY  GENERAL 


1.  The  Tax  Commission  of  Ohio  no  Longer  Has  Authority  Under 
Section  5517  of  the  General  Code  to  Entertain  a  Motion  for  Re- 
view and  Correction  of  Its  Determination  Respecting  the  Value 
of  Public  Utility  Property,  After  Such  Determination  Has  Been 
Certified  to  the  County  Auditor. — 2.  The  Statutory  Provisions 
Respecting  the  Time  of  Certifying  Such  Determinations  to  the 
County  Auditor  Are  Directory  Merely. — 3.  The  Commission  May 
Entertain  an  Application  for  Correction  of  the  Initial  Valuation 
Placed  by  it  Upon  Public  Utility  Property  at  Any  Time  the  Mak- 
ing cf  That  Valuation  and  the  Date  of  Certification  Thereof  to 
the  County  Auditor. 


No.  2313— (Opinion  Dated  August  10,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :     The  commission  requests  the  opinion  of  this  de- 
partment as  follows : 

"May  the  commission  under  the  authority  of  Section  5517 
General  Code,  upon  an  application  filed  by  a  public  utility  as 
provided  in  said  section,  make  a  correction  in  the  value  of  its 
property  after  the  same  has  been  certified  to  the  county  audi- 
tor? 

Is  the  date  when  the  commission  is  required  to  certify  the 
value  ,of  a  public  utility  to  the  county  auditor  as  given  in  Sec- 
tions 5447  and  5458  General  Code,  mandatory  or  merely  di- 
rectory ? 

What  is  the  latest  date  upon  which  a  public  utility  may 
file  an  application  for  a  correction  of  the  Value  of  its  property 
as  determined  by  the  Commission  on  the  dates  provided  in  Sec- 
tions 5423  and  5451  General  Code,  and  upon  which  the  commis- 
sion may  act?" 

The  sections  requiring  interpretation  are  as  follows : 

"Sec.  5517.  Any  bank,  public  utility  or  corporation  may 
be  heard  by  the  commission  upon  the  question  as  to  the  cor- 
rectness of  any  determination,  finding  or  order  of  the  commis- 
sion after  the  same  has  been  made.  Application  to  the  com- 
mission for  a  review  of  any  determination,  finding  or  order  by 
it  made,  must  be  filed  within  sixty  days  after  the  passage  of 
this  act,  or  within  sixty  days  from  the  date  of  the  certifica- 
tion thereof  by  the  commission  to  the  proper  officer.  The  com- 
mission, upon  such  application,  may  make  such  correction  in 
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its  determination,  finding  or  order,  as  it  may  deem  proper,  and 
its  decision  in  the  matter  shall  be  final.    Such  correction  shall 
•  be  certified  to  the  proper  official,  who  shall  correct  his  records 
and  duplicates  in  accordance  therewith.  *  *  *" 

"Sec.  5611-1.  Whenever  the  tax  commission  of  Ohio  de- 
termines the  valuation,  or  liability,  of  property  for  taxation, 
*  *  in  case  of  an  original  valuation  or  other  original  proceeding 
of  such  board,  *  *  *  it  shall,  by  registered  mail,  certify  its  ac- 
tion to  the  person  in  whose  name  the  property  is  listed,  *  *  * 
at  the  same  time  and  in  the  same  form  in  which  such  action  is 
certified  to  the  county  auditor,  and  such  determination  shall 
become  final  and  conclusive  for  the  current  year,  unless  re- 
versed, vacated,  or  modified  as  hereinafter  provided." 

This  section,  which  is  later  in  point  of  enactment  than  the  one 
first  quoted  (see  107  O.L.,  550),  is  followed  by  sections  providing 
for  proceedings  for  reversal,  vacation  and  modification  by  petition 
in  error  filed  in  the  court  of  Common  Pleas  of  the  proper  county. 

"Sec.  5423.  On  the  second  Monday  of  June  of  each  year, 
the  commission  shall  ascertain  and  assess,  at  its  true  value 
in  money,  all  the  property  in  this  state  of  each  such  public 
utility,  subject  to  the  provisions  of  this  act,  other  than  ex- 
press, telegraph  and  telephone  companies." 

"Sec.  5447.  On  the  second  Monday  of  July,  the  commis- 
sion shall  certify  such  apportionment  to  the  auditor  of  each 
county  in  which  any  of  the  property  of  the  public  utility  is  lo- 
cated." 

This  section  belongs  with  Section  5423,  last  above  quoted.  In 
connection  with  these  two  Section  5426  and  5427  should  be  noticed. 
They  provide  as  follows : 

"Sec.  5426.  Before  the  assessment  of  such  property  each 
of  such  public  utilities  shall  have  the  right,  upon  written  ap- 
plication, to  appear  before  the  commission  and  to  be  heard  in 
the  matter  of  the  valuation  of  its  property  for  taxation." 

"Sec.  5427.  Between  the  date  herein  fixed  for  the  assess- 
ment of  the  property  of  any  such  public  utility  for  taxation  by 
the  commission,  and  the  date  herein  fixed  for  the  certification 
by  it  of  the  apportioned  value  to  the  county,  or  to  the  several 
counties  as  herein  provided,  the  commission  may,  on  the  appli- 
cation of  such  public  utility  or  any  person  interested  therein, 
or  on  its  own  motion,  correct  the  assessment  or  valuation  of  its 
property  in  such  manner  as  will  in  its  judgment  make  the 
valuation  thereof  just  and  equal." 

Sections  5451  and  5458  of  the  General  Code  are  also  referred  to 
in  the  communication  of  the  commission.  They  need  not  be  quoted. 
They  are  substantially  like  the  two  sections  last  above  quoted,  ex- 
cepting that  they  relate  exclusively  to  express,  telegraph  and  tele- 
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phone  companies.  With  them  should  be  considered  Sections  5453 
and  5454  of  the  General  Code,  which  in  their  relation  to  express, 
telegraph  and  telephone  companies  are  precisely  like  Sections  5426 
and  5427,  above  quoted,  which  relate  to  other  public  utilities. 

Turning  back  to  Section  5517  General  Code,  the  first  of-  the 
above  quoted  sections,  it  is  to  be  observed  that  that  section  contem- 
plates action  by  the  Commission  after  the  date  of  certification  of  an 
order  of  the  commission  to  the  proper  officer.  This  is  sufficiently 
apparent  upon  the  face  of  so  much  of  the  statute  as  is  quoted  herein, 
but  it  is  made  even  more  so  by  considering  the  whole  section.  In 
other  words,  the  right  to  be  heard  upon  an  application  for  review 
and  correction  under  Section  5517  does  not  accrue  until  the  Com- 
mission has  finally  acted  and  certified  the  result  of  its  action.  An- 
other right  to  a  hearing  is  given  by  Section  5426  and  the  corre- 
sponding section  relating  to  express,  telegraph  and  telephone  com- 
panies, and  power  tcr  correct  is  given  to  the  Commission  by  Section 
5427  and  the  corresponding  section  relating  to  express,  telegraph 
and  telephone  companies.  But  these  hearings  and  corrections  pre- 
cede the  final  determination  of  the  commission.  The  procedure  is  as 
follows:  The  commission  first,  on  the  dates  provided  in  Sections 
5423  and  5451  of  the  General  Code,  make  what  may  be  termed  a 
"tentative  assessment."  So  far,  the  assessment  is,  so  to  speak,  with- 
in the  breast  of  the  commission ;  it  has  not  ripened  into  a  final  act, 
as  it  has  not  been  certified  to  the  collecting  officer.  It  has  the  ef- 
fect, so  to  speak,  of  a  rule  to  show  cause.  To  be  sure,  no  notice  of 
this  action  is  required  to  be  given  to  the  utility  the  value  of  whose 
property  is  under  consideration ;  but  this  is  not  necessary  inasmuch 
as  the  dates  are  fixed  and  the  proceeding  is  a  pending  one  required 
by  law  to  be  taken  in  each  year  at  such  time,  so  that  all  persons 
have  notice  of  its  pendency  and  are  put  upon  their  inquiry  as  to 
what  transpires  within  the  commission.  The  commission  is  re- 
quired by  law  to  keep  a  journal  of  its  proceedings,  and  interested 
parties  have  no  difficulty  in  practice  in  ascertaining  what  the  com- 
mission has  tentatively  done. 

Then,  after  this  initial  assessment,  which  has  the  legal  effect 
above  described,  there  is  opportunity  to  be  heard  upon  the  valuation, 
and  the  commission  has  authority  to  correct  the  assessment,  which 
is  still  subject  to  its  control.  The  next  step  then  is  certification  to 
the  collecting  officer,  who  in  the  case  of  property  valuations  is  of 
course  the  county  auditor,  for  the  purpose  of  making  up  the  dupli- 
cate which  goes  to  the  county  treasurer.  At  this  stage  the  process 
of  assessment  is  final;  but  the  original  Hollinger  Law  of  1911  (102 
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O.L.,  253)  provided  for  another  administrative  remedy  in  the  shape 
of  an  application  to  the  commission  for  review  and  correction.  Said 
Section  5517  is  very  broad  in  its  terms,  and  applies  not  only  to  prop- 
erty valuations  but  also  to  excise  and  franchise  tax  determinations. 
If  it  still  governs  property  valuations,  there  is  a  right  at  any  time 
within  sixty  days  to  apply  to  the  commission  for  this  purpose.  An- 
other remedy,  however,  has  since  the  enactment  of  said  Section 
5517  been  afforded  to  those  aggrieved  by  the  actions  of  the  com- 
mission in  the  matter  of  the  determination  of  property  valuations. 
This  remedy  is  that  provided  for  in  Sections  5611-1  et  seq.  of  the 
General  Code.  The  right  to  this  remedy  clearly  accrues,  under  the 
terms  of  that  section,  on  the  date  when  the  action  of  the  commis- 
sion is  certified  to  the  collecting  officer,  who  in  this  instance  is  spe- 
cifically named  as  being  the  county  auditor. 

The  question  to  be  considered  in  connection  with  the  commis- 
sion's first  inquiry  is  as  to  whether  or  not  Section  5611-1  is  an  ex- 
clusive remedy,  or  whether  it  is  cumulative  to  that  provided  for  in 
Section  5517.  In  other  words,  may  a  utility  which  is  not  satisfied 
with  its  property  valuation  after  the  same  is  certified  to  the  county 
auditor  have  its  choice  of  a  review  and  correction  by  the  commission 
and  a  petition  in  error  to  the  Court  of  Common  Pleas,  or  may  it  have 
both  these  remedies,  or  may  it  have  one  of  them  and,  if  so,  which 
one? 

In  the  opinion  of  this  department,  the  answer  to  thiV  question 
is  furnished  by  Section  5611-1  itself  when  it  provide?  that  upon 
certification  the  commission's  determination  "shall  become  final  and 
conclusive  *  *  *  unless  reversed,  vacated,  or  modified  as  hereinafter 
provided."  It  is  believed  that  this  provision  is  inconsistent  with  the 
continuance  of  the  former  power  of  the  commission  to  review  and 
correct  It*  own  determinations  in  property  tax  matters.  The  com- 
mission's first  question  is  accordingly  answered  in  the  negative. 

The  commission's  second  question  is  answered  by  the  statement 
that  all  lime  provisions  in  tax  statutes  are,  unless  the  contrary  in- 
tent clearly  appears,  to  be  construed  as  directory  only  and  not  as 
mandatory ;  for  otherwise  the  mere  ministerial  failure  on  the  part 
of  'Ji»  commission  to  take  action  at  a  given  time  would  operate  to  de- 
feat the  public  revenues.  The  proposition  involved  is  really  an  ele- 
mentary one  and  it  need  not  be  supported  in  this  opinion  by  the  cita- 
tion of  authorities. 

The  answers  given  to  the  first  and  second  questions  dictate  the 
following  answer  to  the  commission's  third  question : 

Literally,  a  public  utility  no  longer  has  any  right  to  file  with 
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the  commission  an  application  for  the  review  and  correction  of  the 
commission's  determination.  It  has  only  the  right  to  apply  to  the 
commission  for  a  correction  of  the  tentative  assessment  under  the 
remedial  sections  above  referred  to.  If  this  right  be  regarded  as  a 
right  to  file  an  application  for  correction  of  value  within  the  mean- 
ing of  the  commission's  third  question,  then  that  question  is  to  be 
answered  by  the  statement  that  this  right  expires  when  the  com- 
mission has  certified  its  action  to  the  county  auditor.  That  action 
should  be  taken  at  the  times  provided  for  in  Sections  5447  and  5458 
of  the  General  Code,  but  these  dates  are,  as  hereinbefore  stated, 
directory  merely. 


Offenses  Defined  in  Sections  12603  to  12627-1  General  Code,  Are 
Misdemeanors  and  Mayors'  Courts  and  Police  Courts  Have  Final 
Jurisdiction. 


No.  2243— (Opinion  Dated  July  12,  1921) 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus  Ohio. 

Dear  Sir :    Your  recent  letter  reads  as  follows : 

"Section  12626  General  Code  provides  as  follows: 
'Proceedings  under  preceding  sections. — A  person  taken 
into  custody,  because  of  the  violation  of  any  provision  of  this 
subdivision  of  this  chapter,  shall  forthwith  be  taken  before  a 
magistrate  or  justice  of  the  peace  of  the  city,  village  or  county, 
and  be  entitled  to  an  immediate  hearing.  If  such  hearing  can- 
not be  had,  he  shall  be  released  from  custody  on  giving  his 
personal  undertaking  to  appear  in  answer  for  such  violation  at 
such  time  or  place  as  shall  then  be  indicated,  secured  by  a  de- 
posit  of  a  sum  equal  to  the  maximum  fine  for  the  offense  with 
which  he  is  charged  or,  in  lieu  thereof,  if  he  be  the  owner,  by 
leaving  the  motor  vehicle.  If  the  person  so  taken  is  not  the 
owner,  he  can  leave  the  motor  vehicle  with  a  written  consent 
given  at  the  time  by  the  owner  who  must  be  present,  with 
such  judicial  officer/ 

This  department  desires  your  opinion  as  to  whether  or 
not  the  magistrate  or  justice  of  the  peace  has  final  jurisdiction 
in  cases  referred  to  in  the  preceding  sections." 

It  will  be  assumed  that  in  the  use  of  the  term  "magistrate" 
in  your  question  you  refer  to  the  courts  of  inferior  and  limited  juris- 
diction in  addition  to  a  justice's  court.  However,  it  is  believed  that 
it  will  be  sufficient  for  your  purposes  if  this  opinion  is  limited  to 
the  jurisdiction  of  mayors,  police  judges,  and  justices  of  the  peace. 

It  perhaps  should  be  noted  herein  that  the  acts  establishing 
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each  municipal  court  must  be  examined  in  each  particular  case  in 
order  to  determine  its  jurisdiction. 

Undoubtedly,  when  you  refer  to  final  jurisdiction,  you  mean 
the  authority  of  the  court  to  try  the  defendant  on  the  charge  made 
against  him,  and  impose  a  penalty  or  acquit  him,  as  contradisting- 
uished from  the  authority  to  inquire  whether  an  offense  has  been 
committed  and  discharge  or  bind  him  over  to  another  court. 

It  is  a  well  established  rule  of  Ohio  jurisprudence  that  justices 
of  the  peace  and  magistrates  have  only  such  jurisdiction  as  is  con- 
ferred by  statute. 

Section  13422  General  Code,  relating  to  the  criminal  jurisdic- 
tion of  justices  of  the  peace,  provides : 

"A  justice  of  the  peace  shall  be  a  conservator  of  the  peace 
and  have  jurisdiction  in  criminal  cases  throughout  the  county 
in  which  he  is  elected  and  where  he  resides,  on  view  or  on 
sworn  complaint,  to  cause  a  person,  charged  with  the  commis- 
sion of  a  felony  or  misdemeanor,  to  be  arrested  and  brought 
before  himself  or  another  justice  of  the  peace,  and,  if  such  per- 
son is  brought  before  him,  to  inquire  into  the  complaint  and 
either  discharge  or  recognize  him  to  be  and  appear  before  the 
proper  court  at  the  time  named  in  such  recognizance,  or  other- 
wise dispose  of  the  complaint  as  provided  by  law.  He  also 
may  hear  complaints  of  the  peace  and  issue  search  warrants." 

The  above  section  should  be  construed  in  conjunction  with  Sec- 
tions 13510  and  13511  General  Code.  By  the  former  it  is  provided 
that  when  a  person  charged  with  a  misdemeanor  is  brought  before 
a  magistrate  on  complaint  of  the  party  injured  and  pleads  guilty 
thereto,  such  magistrate  shall  sentence  him  to  such  punishment  as 
lie  may  deem  proper,  according  to  law,  and  order  the  payment  of 
costs;  and  the  latter  section  provides  that  if  the  offense  charged 
is  a  misdemeanor  and  the  accused,  in  writing,  waives  a  jury  and 
submits  to  be  tried  by  the  magistrate,  he  may  render  final  judg- 
ment. 

It  is  clear  that  a  justice  may  either  discharge  or  bind  over  un- 
less the  case  should  come  within  the  exceptions  above  mentioned 
or  unless  there  is  special  legislation  conferring  final  jurisdiction, 
which  has  been  done  in  many  instances.  However,  the  court  in 
the  case  of  State  ex  rel.  v.  Renz,  26  O.A.R.  391,  said : 

"Courts  will  not  extend  the  jurisdiction  of  a  justice's 
court  by  construction  beyond  the  plain  language  of  the  statute 
giving  such  jurisdiction." 

In  view  of  the  above  ruling  it  is  believed  that  the  statute  which 
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you  quote  and  the  related  section  contain  no  such  provision.  There- 
fore the  conclusion  is  that  a  justice  of  the  peace  does  not  have  final 
jurisdiction  in  prosecutions  under  the  statutes  to  which  you  refer, 
excepting  in  cases  which  come  within  the  terms  of  Sections  13510 
and  13511  General  Code  above  mentioned. 

In  considering  the  jurisdiction  of  mayors  your  attention  is  in- 
vited to  Sections  4528,  4530,  and  4532  General  Code,  which  provide : 

"Sec.  4528.  He  shall  have  final  jurisdiction  to  hear  and 
determine  any  prosecution  for  a  misdemeanor,  unless  the  ac- 
cused is,  by  the  constitution,  entitled  to  a  trial  by  jury,  and  his 
jurisdiction  in  such  cases  shall  be  co-extensive  with  the 
county     *     *     *." 

"Sec.  4530.  He  shall  have  such  jurisdiction  in  the  cases 
mentioned  in  the  last  two  sections,  notwithstanding  the  right 
to  a  jury,  if  before  the  commencement  of  the  trial,  the  accused 
waives  a  jury  trial." 

"Sec.  4532.  If  the  charge  is  the  commission  of  a  mis- 
demeanor, prosecuted  in  the  name  of  the  state,  and  the  ac- 
cused, being  entitled  to  a  jury,  does  not  waive  the  right,  the 
mayor  may,  nevertheless,  impanel  a  jury,  and  try  the  case  on 
the  affidavit,  in  the  same  manner,  and  with  like  effect,  as  such 
cases  are  tried  in  the  court  of  common  pleas  on  the  indict- 
ment." 

It  is  believed  the  above  sections  are  clear  as  to  the  authority  of 
a  mayor  to  exercise  final  jurisdiction  in  misdemeanors.  See  De  Nuth 
vs.  State  ex  rel.,  7  O.A.R.  245. 

A  distinction  will  be  noted  between  the  jurisdiction  of  a  mayor 
and  a  justice,  in  particular  in  reference  to  the  provisions  of  Section 
4532  General  Code,  which  authorizes  the  mayor  to  impanel  a  jury 
in  the  trial  of  a  case  in  the  event  the  accused  does  not  waive  the 
right  to  a  jury. 

Section  4577  General  Code,  relating  to  the  jurisdiction  of  po- 
lice courts,  provides : 

"The  police  court  shall  have  jurisdiction  of,  and  to  hear, 
finally  determine,  and  to  impose  the  prescribed  penalty  for, 
any  offense  under  any  ordinance  of  the  city,  and  of  any  mis- 
demeanor committed  within  the  limits  of  the  city,  or  within 
four  miles  thereof.  The  jurisdiction  of  such  court  to  make 
inquiry  in  criminal  cases  shall  be  the  same  as  that  of  a  justice 
of  the  peace.  Cases  in  which  the  accused  is  entitled  to  a  jury 
trial,  shall  be  so  tried,  unless  a  jury  be  waived." 

It  is  evident  that  the  jurisdiction  of  police  courts  is  very  simi- 
lar to  that  of  mayors.     It  therefore  must  be  concluded  that  a 
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mayor's  court  and  a  police  court  have  final  jurisdiction  in  misde- 
meanors. 

Section  12372  General  Code  provides : 

"Offenses  which  may  be  punished   by   death,  or  by  im- 
prisonment in  the  penitentiary,  are  felonies ;  all  other  offenses 
are  misdemeanors." 
"Preceding  sections"  as  used  in  the  section  you  quote,  refers  to 

Sections  12603  to  12628-1,  inclusive.  In  applying  the  definition  of 
the  statute  above  quoted  as  to  what  constitutes  a  felony  and  a  mis- 
demeanor, respectively,  it  would  seem  that  the  offenses  defined  in 
the  sections  to  which  you  refer  are  misdemeanors.  You  are  there- 
fore advised  that  in  prosecutions  under  said  sections,  mayors' 
courts  and  police  courts  have  final  jurisdiction. 


A  Judge  of  the  Combined  Common  Pleas  and  Probate  Courts  is  not 
Entitled  to  Receive  for  His  Own  Use  the  Special  Fees  in  Inherit- 
ance Tax  Cases  Provided  for  by  Section  5348-11  of  the  General 
Code.  

No.  2326— (Opinion  Dated  August  12,  1921.) 

Hon.  R.  W.  Cahill,  Common  Pleas  Judge,  Napoleon,  Ohio. 

Dear  Sir:  In  your  letter  of  July  14th,  you  inquire  whether  or 
not  a  judge  of  the  combined  Common  Pleas  and  Probate  Courts,  in  a 
county  in  which  such  combination  has  been  effected,  is  entitled  to 
receive  the  inheritance  tax  fees  prescribed  for  the  probate  judge 
by  the  provisions  of  the  inheritance  tax  law. 

Article  IV,  Section  7  of  the  Constitution  authorizes  the  com- 
bination of  the  courts  of  Common  Pleas  and  Probate  under  the 
name  of  the  "Court  of  Common  Pleas."  Section  1604-1  and  succeed- 
ing sections  of  the  General  Code  regulate  the  procedure  for  effecting 
this  combination. 

Section  1604-3  provides  that  in  the  event  of  the  casting  of  a 

majority  vote  in  favor  of  the  combination  by  the  electors 

"Such  courts  shall  stand  combined  and  consolidated  at  the 
expiration  of  the  term  for  which  the  probate  judge  has  been 
elected  in  the  county  wherein  such  election  has  been  held/' 

Section  1604-4  provides  as  follows : 

"When  the  Probate  Court  and  the  Court  of  Common  Pleas 
have  been  combined  there  shall  be  established  in  the  Court 
of  Common  Pleas  a  probate  division  and  all  matters  whereof 
the  Probate  Court  has  jurisdiction  by  law  shall  be  filed  in  and 
separately  docketed  in  said  probate  division,  and  the  resident 
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judge  of  the  Court  of  Common  Pleas,  shall  appoint  the  neces- 
sary deputies,  clerks  and  assistants  to  have  charge  and  perform 
the  work  incident  to  the  probate  division.  The  salaries  of  such 
deputies,  clerks  and  assistants  to  be  regulated  by  Section  2980- 
1  of  the  General  Code.  Error  may  be  prosecuted  or  appeals 
taken  from  said  probate  division  to  the  Court  of  Appeals  in  all 
cases  where  the  same  lie  to  the  Court  of  Common  Pleas  in 
counties  where  such  courts  have  not  been  combined." 

None  of  these  sections  deal  with  the  subject  of  fees. 
Section  14  of  Article  IV,  of  the  Constitution  provides  that : 

"The  judges  of  the  *  *  *  Court  of  Common  Pleas,  shall, 
at  stated  times,  receive,  for  their  services,  such  compensation 
as  may  be  provided  by  law,  which  shall  not  be  diminished,  or 
increased,  during  their  term  of  office;  but  they  shall  receive 
no  fees  or  perquisites.  *  *  *" 

This  section  does  not  apply  to  the  Probate  £ourt.  One  question 
is  whether,  of  its  own  force,  it  applies,  to  a  judge  of  the  combined 
courts  of  common  pleas  and  probate  existing  under  favor  of  the  pro- 
visions previously  referred  to  herein.  It  will  be  observed  that  Sec- 
tion 7  of  Article  IV,  does  not  in  terms  provide  that  the  effect  of  the 
procedure  therein  authorized  is  to  merge  into  the  constitutional 
common  pleas  court  the  existing  constitutional  probate  court.  The 
word  used  is  "combined"  and  the  result  is  described  in  the  above 
language ;  that  is  to  say,  there  comes  into  existence  a  court  which 
"shall  be  known  as  the  court  of  common  pleas."  Section  1604-4  of 
the  General  Code  is  not  quite  consistent  with  this,  in  that  it  as- 
sumes that  the  effect  of  £he  vote  is  one  that  might  more  aptly  be  de- 
scribed as  a  "merger"  rather  than  as  a  combination  or  a  consolida- 
tion, both  of  which  terms  are  used  in  Section  1604-3,  as  above 
quoted.  The  difference  between  the  two,  which  is  very  material 
here,  is  this :  In  case  of  merger  one  entity  is  swallowed  up  in  an- 
other, which  continues  as  it  was  before;  in  case  of  combination  or 
consolidation  the  resultant  entity  is  a  new  being,  both  of  the  con- 
stituent entities  being  swallowed  up  in  it.  This  distinction  is  a 
familiar  one  in  the  law  of  private  corporations,  and  is  made  else- 
where in  our  statutes,  as,  for  example,  in  those  relating  to  public 
utilities.  Section  614-60  of  the  General  Code  regulates  the  pro- 
cedure for  the  acquisition  by  one  utility  of  the  stock  or  property  of 
another.  This  is  properly  called  "merger,"  although  the  statute 
does  not  use  that  term.  Section  614-61  of  the  General  Code  uses 
the  following  language : 

"With  the  consent  and  approval  of  the  commission  *  *  * 
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any  two  or  more  telephone  companies  *  *  *  may  consolidate 
with  each  other." 

The  secretary  of  state  in  making  the  marginal  notations  on  this 
section  has  entitled  it  "merger."  This  is  erroneous,  however,  be- 
cause it  will  be  observed  that  the  statute  assumes  that  the  compa- 
nies are  on  an  equality  with  respect  to  the  consolidation,  and  that 
which  emerges  from  the  consolidation  is  neither  one  company  nor 
the  other,  but  a  new  creature.  On  this  point  observe  the  statutory 
procedure  for  consolidation  of  corporations — Sections  9025  et  seq. 
of  the  General  Code.  The  principal  statute,  for  example,  provides 
that  railroad  companies,  under  certain  circumstances,  "may  con- 
solidate themselves  into  a  single  company,"  and  it  is  auite  expressly 
provided  that  that  single  company  shall  be  a  new  company  distinct 
from  either  of  its  predecessors. 

See  Lee  v.  Sturges,  46  O.S.,  153. 

The  law  of  private  corporations  has  been  referred  to  for  the 
purpose  of  illustrating  a  vital  distinction.  Is  the  effect  of  all  the 
procedure  which  has  been  taken  in  Henry  county  to  merge  the  pro- 
bate court  into  the  common  pleas;  or  is  it  to  consolidate  the  two 
courts  into  a  new  court,  which  in  name  is  to  be  known  as  the  "court 
of  common  pleas"  but  which  in  legal  idea  is  not  a  court  of  common 
pleas  known  to  the  other  sections  of  the  constitution,  but  a  com- 
bined court?  That  this  is  material  it  is  believed  arises  from  the 
provision  respecting  compensation  quoted  above.  If  the  judge  hold- 
ing the  combined  court  is  to  be  regarded  as  the  constitutional  judge 
of  the  court  of  common  pleas,  then  he  is  precluded  by  Section  14 
above  quoted  from  receiving  any  fees  whatever.  If,  however,  the 
court  is  the  common  pleas  court  in  name  only,  and  in  law  is  to  be 
regarded  as  a  unique  tribunal  distinct  from  either  the  common  pleas 
court  or  the  probate  court,  as  such,  then  the  judge  of  that  court  is 
not  governed  by  Section  14  and  his  compensation  may  be  fixed  in 
any  manner  which  the  general  assembly  may  see  fit  to  fix  it.  True, 
he  would  not  be  the  single  probate  judge  referred  to  in  the  first  part 
of  Section  7  of  Article  IV,  but  he  would  be  governed  apparently  by 
Section  20  of  Article  II,  of  the  Constitution,  which  authories  the 
general  assembly,  in  cases  not  provided  for  in  the  constitution,  to 
fix  the  compensation  of  all  officers. 

The  question  is  the  more  clearly  raised  because  the  provisions 
of  House  Bill  No.  286,  passed  by  the  last  session  of  the  general  as- 
sembly, expressly  authorizes  a  probate  judge  to  retain  for  his  own 
use  certain  fees  in  inheritance  tax  proceedings  instead  of  paying 
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them  into  the  treasury  to  the  credit  of  the  fee  fund  of  his  office. 
This  section,  however,  raises  still  another  question,  namely,  whether 
as  a  matter  of  statutory  construction'  it  was  intended  to  apply  to 
any  one  excepting  a  probate  judge.  We  thus  have  two  questions — 
one  of  them  constitutional  and  the  other  statutory ;  one  arising  un- 
der the  sections  cited  in  the  earlier  part  of  this  opinion  and  the 
other  arising  as  a  mere  question  of  statutory  interpretatioa  respect- 
ing the  meaning  of  Section  5348-11  of  the  General  Code,  as  enacted 
by  House  Bill  286. 

Still  another  question  arises  under  amended  Senate  Bill  239, 
which  reenacts  certain  sections  of  the  county  officers  salary  law  so 
as  to  limit  the  compensation  of  the  probate  judge  to  nine  thousand 
dollars  in  the  aggregate.  Whether  this  limitation  includes  inherit* 
ance  tax  fees,  which  are  according  to  Section  5348-11  in  no  case  to 
exceed  three  thousand  dollars  in  any  one  year,  or  not  is  itself  a 
question  which  does  not  seem  to  be  involved  in  your  inquiry,  and  it 
is  not  believed  that  amended  Senate  Bill  No.  239  need  be  considered 
in  connection  with  the  questions  which  you  raise. 

Without  discussing  the  constitutional  questions  which  have 
been  raised  and  outlined  above,  it  may  be  assumed,  without  decid- 
ing, that  the  constitution  contemplates  a  consolidation  or  combina- 
tion of  two  courts,  rather  than  a  merger  of  one  court  in  another. 
Literally,  then,  the  resulting  court  is  neither  the  common  pleas 
court  nor  the  probate  court,  but  a  court  known  as  the  "common 
pleas  court"  and  distinct  from  either  one  of  the  other  two  men- 
tioned. 

.  But  the  legislature  in  providing  for  the  filling  of  this  position 
and  the  making  of  compensation  has  never  acted  on  this  theory, 
and  inasmuch  as  it  must  be  assumed  that  the  statutory  provisions 
for  the  organization  of  such  court  are  constitutional,  such  last 
named  assumption  would  require  us  to  reject  the  assumption  first 
above  referred  to.  For  example,  in  regulating  the  procedure  of 
combination  the  general  assembly  has  seen  fit  to  provide  that  the 
consolidation  shall  take  effect  at  the  expiration  of  the  term  for 
which  the  probate  judge  has  been  elected,  assuming  that  at  that 
time  the  common  pleas  judge  then  in  office  will  become  the  judge 
of  the  combined  court ;  for  there  is  no  other  manner  pointed  out  by 
statute  in  which  the  officer  who  is  to  hold  the  combined  court  shall 
be  elected.  Moreover,  as  previously  pointed  out,  Section  1604-4 
speaks  of  a  probate  division  in  the  existing  common  pleas  court  and 
requires  its  establishment  when  the  courts  have  been  combined. 

The  conclusion  is  therefore  inescapable  that  the  general  assem- 
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bly  has  looked  upon  the  judge  holding  the  combined  courts  as  the 
Judge  of  the  common  pleas  court ;  or,  putting  it  in  another  way,  has 
provided  that  the  combined  courts  shall  be  held  by  the  judge  of  the 
common  pleas  court.  Moreover,  the  general  assembly  has  made 
specific  provision  for  the  payment  of  the  salary  of  the  officer  hold- 
ing the  combined  courts  on  the  theory  that  he  is  the  judge  of  the 
common  pleas  court.  This  provision  is  found  in  Section  2251-1  of 
the  General  Code,  as  follows : 

"When  in  any  county,  having  a  population  of  less  than 
sixty  thousand,  as  ascertained  by  the  federal  census  next  pre- 
ceding such  election,  by  a  vote  of  the  electors  thereof,  the  Pro- 
bate Court  shall  be  combined  with  the  Court  of  Common  Pleas, 
the  resident  judge  of  the  Court  of  Common  Pleas  with  which 
such  Probate  Court  has  been  so  combined  shall,  after  such  of- 
fice has  been  so  combined,  receive,  in  addition  to  the  salary 
provided  for  in  Sections  2251  and  2252,  an  annual  salary  of 
five  hundred  dollars.  Such  additional  salary  shall  be  paid 
quarterly  from  the  treasury  of  such  county  upon  the  warrant 
of  the  county  auditor." 

Observe  that  the  compensation  herein  provided  for  is  ascribed 
to  "the  resident  judge  of  the  court  of  common  pleas."  He  is  the  of- 
ficer who  holds  the  court,  and  he  is  to  receive,  in  consideration  of  the 
fact  that  additional  duties  have  devolved  upon  him,  his  ordinary 
salary  of  common  pleas  judge  and  in"  addition  thereto  an  annual 
salary  of  five  hundred  dollars,  payable  quarterly  from  the  county 
treasury. 

There,  is  here  manifest,  then,  a  special  intention  on  the  part  of 
the  legislature  that  the  compensation  of  the  judge  of  the  combined 
courts  is  to  be  the  common  pleas  judge's  compensation,  and  that 
judge  is  treated  as  the  common  pleas  judge.  Manifestly,  then,  the 
general  assembly  did  not  intend  that  any  statutory  provision  relat- 
ing to  the  salary  of  the  probate  judge  should  apply.  It  is  just  as 
logical  to  argue  that  the  judge  of  the  combined  courts  shall  receive 
the  statutory  salary  of  the  probate  judge,  as  it  is  to  argue  that  he 
shall  receive  the  statutory  fees  personally  retainable  by  the  pro- 
bate judge  in  inheritance  tax  cases. 

It  is  the  conclusion  of  this  department,  therefore,  that  the  gen- 
eral assembly  has  treated  the  effect  of  the  combination  or  con- 
solidation of  the  common  pleas  and  probate  courts  in  counties  hav- 
ing a  population  of  less  than  sixty  thousand  as  a  merger  of  the  pro- 
bate court  into  the  common  pleas  court;  and  that  the  provisions 
relative  to  compensation  which  govern  the  judge  of  such  court  are 
those  of  Section  2251-1  of  the  General  Code,  and  no  other  section. 
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except  those  referred  to  therein ;  and  that,  consequently,  the  salary 
and  fees,  especially  those  in  inheritance  tax  cases,  receivable  by  a 
probate  judge  for  his  own  use  cannot  be  received  by  a  judge  of  such 
combined  courts  in  such  county. 


Under  the  Provisions  of  Sections  3104  and  3105  General  Code,  the 
Trustees  of  County  Children's  Homes,  May  Lawfully  Purchase, 
When  They  Deem  it  Expedient,  an  Automobile  Truck  for  the 
Use  of  the  Superintendent  of  Said  Home,  Provided  the  Estimate 
and  Appropriation  for  Such  Purchase  are  Made  in  Conformity  to 
the  Requirements  of  Said  Sections. 


No.  2207— (Opinion  Dated  June  29,  192JL.) 

Hon.  C.  A.  Weldon,  Prosecuting  Attorney,  Circleville,  Ohio. 

.    Dear  Sir :    You  have  recently  submitted  to  this  department  the 

following  inquiry: 

"Will  you  please  advise  me  whether  the  board  of  trustees, 
or  the  board  of  county  commissioners,  or  either  of  said  boards 
have  the  right  to  purchase  an  automobile  truck  for  the  use  of 
the  superintendent  of  the  County  Children's  Home?  The 
truck  would  be  used  in  conveying  supplies  to  and  from  the 
home  by  the  superintendent  when  occasion  demanded  only." 

In  answer  to  the  question  presented  by  your  inquiry,  attention 
is  called  to  a  former  opinion  of  this  department,  to  wit,  Opinion  No. 
86,  Opinions  of  the  Attorney  General,  1919,  Vol.  1,  page  148,  hold- 
ing that  Sections  3077  to  3108  General  Code  do  not  authorize  the 
board  of  trustees  of  the  children's  home  to  purchase  an  automobile 
for  the  use  of  the  superintendent  thereof. 

Two  other  opinions  of  this  department  may  also  be  said  to  be 
in  point :  Opinions  of  Attorney  General,  1913,  Vol.  Ill,  page  1360, 
holding  that  the  county  commissioners  may  not  purchase  an  auto- 
mobile for  the  use  of  the  county  surveyor  in  the  absence  of  ex- 
press legislative  enactment,  also  Opinions  of  Attorney  General, 
1914,  Vol.  1,  page  520,  holding  that  the  words  "other  equipment 
necessary  for  the  proper  discharge  of  their  duties"  did  not  give  au- 
thority to  county  commissioners  to  purchase  automobiles  for  the 
use  of  district  assessors  in  the  performance  of  their  official  duties. 

It  may  be  noted  that  the  opinions  cited  while  being  concerned 
with  the  subject  of  "automobiles"  do  not  attempt  in  any  manner  to 
distinguish  as  to  the  purposes  for  which  the  same  may  be  used, 
neither  does  the  reasoning  indicate  in  any  particular  that  automo- 
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bile  trucks  or  motor  vehicles  used  for  commercial  hauling  were  in 
any  manner  under  contemplation.  It  is  believed,  however,  that 
the  type  of  motor  vehicle  referred  to  in  these  opinions  is  that  of 
the  ordinary  passenger  automobile  used  for  the  purpose  of  pleasure 
and  convenience  in  locomotion. 

While  it  would  seem  that  the  various  sections  of  the  code  rela- 
tive to  county  children's  homes  do  not  expressly  provide  for  the 
purchase  of  either  "automobiles"  or  "automobile  trucks,"  yet  it  is 
thought  that  a  distinction  between  the  two  relative  to  the  pur- 
poses for  which  the  same  may  be  used  becomes  important  in  the 
light  of  Sections  3104  and  3105  General  Code,  which  provide  re- 
spectively as  follows: 

"Sec.  3104.  The  board  of  trustees  shall  report  annually 
to  the  commissioners  of  the  county  the  condition  of  the  home, 
and  make  out  and  deliver  to  the  commissioners  a  carefully  pre- 
pared estimate,  in  writing,  of  the  wants  of  the  home  for  the 
succeeding  year.  Such  estimate  shall  specify  separately  the 
amounts  required  for  each  of  the  following  purposes,  to-wit : 
First  maintenance.  Second  repairs.  Third,  special  improve- 
ments." 

"Sec.  3105.  At  their  regular  quarterly  meeting  at  which 
such  estimate  is  presented  to  them,  the  commissioners  shall 
carefully  examine  the  estimate,  and  if,  in  their  judgment,  it  is 
reasonable  and  ratably  within  the  assessment  for  the  support 
of  the  home  for  the  current  year,  or  so  much  thereof  as  they 
deem  reasonable  and  within  such  assessment,  the  board  of 
commissioners  shall  allow  and  approve,  and  shall  appropriate 
and  set  apart  such  amount  for  the  use  of  the  home.  Upon  the 
order  of  the  trustees  of  the  home,  the  county  auditor  shall 
draw  his  warrant  upon  the  county  treasurer,  who  shall  pay 
such  warrant  from  the  fund  so  appropriated  and  set  apart." 

By  the  provisions  of  these  two  sections,  there  would  seem  to 
be  no  authority  authorizing  the  purchase  by  the  home  of  an  "auto- 
mobile" used  for  passenger  or  pleasure  purposes  in  general  as 
distinguished  from  an  "automobile  truck"  or  motor  vehicle  used 
for  the  purpose  of  commercial  hauling,  since  the  former  could  not 
generally  be  said  to  come  within  the  meaning  of  the  three  pur- 
poses indicated  in  Section  3104  General  Code.  However,  it  is  not 
so  clear  that  an  "automobile  truck"  used  for  the  purpose  of  convey- 
ing supplies  to  and  from  the  home,  may  not  in  such  a  case  be  con- 
sidered an  item  properly  embraced  within  the  meaning  of  the  word 
"maintenance"  as  used  in  Section  3104  General  Code. 

The  word  "maintenance"  is  defined  by  Webster  as  follows : 
1.    The  act  of  maintaining,  supporting,  upholding,  de- 
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fending,  or  keeping  up;  sustenance,  support,  defense,  vindi- 
cation. 

2.    That  which  maintains  or  supports,  means  of  suste- 
nance ;  supply  of  necessaries  and  conveniences." 

Applying  the  definition  given  to  the  case  in  point,  it  would  seem 
that  an  "automobile  truck"  used  for  the  purpose  of  conveying  sup- 
plies to  and  from  the  home  might  in  such  cases  be  considered  an 
item  properly  to  be  included  within  the  meaning  of  the  word 
"maintenance"  as  used  in  Section  3104  General  Code. 

In  view  of  the  provisions  of  the  two  sections  cited,  it  might 
be  reasonably  concluded  that  in  event  the  trustees  of  the  Children's 
Home  should  conclude  that  an  "automobile  truck"  was  necessary 
for  the  proper  maintenance  of  said  home,  and  should  request  the 
purchase  of  the  same  by  item  contained  within  their  annual  esti- 
mate to  the  county  commissioners  as  provided  by  Section  3104,  and 
if  by  the  provisions  of  Section  3105  General  Code,  said  county  com- 
missioners should  approve  sucji  estimate  and  make  proper  appro- 
priation for  the  same,  it  would  seem  that  such  a  purchase  may  as 
lawfully  be  made  as  that  of  any  other  item  contained  within  the 
estimate  and  for  which  appropriation  has  been  made. 

In  specific  answer  therefore  to  the  question  contained  in  your 
inquiry,  it  is  the  opinion  of  this  department  that  the  trustees  of 
the  County  Children's  Home  may  lawfully  purchase,  when  they 
deem  it  expedient,  "an  automobile  truck"  for  the  use  of  the  super- 
intendent of  said  home,  provided  that  such  purchase  is  made  in  ac- 
cordance with  the  estimate  and  appropriation  required  by  Sec- 
tions 3104  and  3105  General  Code. 

Under  the  Provisions  of  Section  2434  General  Code,  County  Com- 
missioners Are  Authorized  to  Borrow  Money  and  Issue  Bonds  for 
the  Payment  Thereof  for  the  Purpose  of  Repairing  a  Court  House, 
County  Jail  or  County  Infirmary,  Such  Bond  Issue,  However,  Be- 
ing Subject  to  the  Limitations  of  Sections!  5638  and  5649-2  Et  Seq. 
of  the  General  Code. 


No.  2336— (Opinion  Dated  August  12,  1921.) 

Hon.  Karl  Timmermeister,.  Prosecuting  Attorney,  Wapakoneta,  O. 
Dear  Sir :     Acknowledgment  is  made  of  the  receipt  of  your  re- 
cent letter,  requesting  the  opinion  of  this  department,  as  follows : 

"Our  courthouse  is  badly  in  need  of  repair,  including  re- 
decoration.     Both  the  jail  and  the  county  infirmary  are  in 
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need  of  repair.  The  different  funds  for  the  repair  of  buildings 
are  depleted.  Have  the  commissioners  authority  under  Sec- 
tions 2433  and  2434  General  Code  to  borrow  money  by  issu- 
ing bonds  for  the  above  purposes  ?" 

Relative  to  your  inquiry,  Sections  2435  and  2434  of  the  General 

Code  provide  as  follows : 

"Sec.  2433.  When,  in  their  opinion,  it  is  necessary,  the 
commissioners  may  purchase  a  site  for  a  courthouse,  or  jail, 
or  laftd  for  an  infirmary  or  a  detention  home,  public  market 
place,  or  market  house,  or  additional  land  for  an  infirmary  or 
county  children's  home  at  such  price  and  upon  such  terms  of 
payment,  as  are  agreed  upon  between  them  and  the  owner  or 
owners  of  the  property.  The  title  to  such  real  estate  shall  be 
conveyed  in  fee  simple  to  the  county." 

"Sec.  2434.  For  the  execution  of  the  objects  stated  in  the 
preceding  section,  or  for  the  purpose  of  erecting  or  acquiring 
a  building  in  memory  of  Ohio  soldiers,  or  for  a  courthouse, 
county  offices,  jail,  county  infirmary,  detention  home,  public 
market  house,  or  additional  l$nd,  for  an  infirmary  or  county 
children's  home  or  other  necessary  buildings  or  bridges,  or  for 
the  purpose  of  enlarging,  repairing,  improving,  or  rebuilding 
thereof,  or  for  the  relief  or  support  of  the  poor,  the  commis- 
sioners may  borrow  such  sum  or  sums  of  money  as  they  deem 
necessary,  at  a  rate  of  interest  not  to  exceed  six  per  cent,  per 
annum,  and  issue  the  bonds  of  the  county  to  secure  the  pay- 
ment of  principal  and  interest  thereof. 

Provided,  that  if  the  judge  designated  to  transact  the 
business  arising  under  the  jurisdiction  provided  for  in  Sec- 
tion 1639  of  the  General  Code  of  the  State  of  Ohio,  shall  advise 
and  recommend  in  writing  to  the  county  commissioners  of  any 
county  the  purchase  of  land  for  and  the  erection  of  a  place  to 
be  known  as  a  detention  home,  or  additional  land  for  an  in- 
firmary or  county  children's  home,  the  commissioners  with- 
out first  submitting  the  question  to  the  vote  of  the  county 
may  levy  a  tax  for  either  or  both  of  such  purposes  in  an  amount 
not  to  exceed  in  any  one  year  two-thirds  of  one  mill  for  every 
dollar  of  taxable  property  on  the  tax  duplicate  of  said  county." 

• 

A  consideration  of  the  sections  cited  would  seemingly  indi- 
cate that  county  buildings  erected  or  acquired  under  the  provisions 
of  said  sections  were  definitely  intended  to  be  included  in  that  class 
of  buildings  to  which  the  phrase  "or  for  the  purpose  of  enlarging, 
repairing,  improving  or  rebuilding  thereof"  applies.  It  is  not  so 
clearly  indicated  on  the  other  hand,  that  the  county  buildings  al- 
ready acquired  and  serving  similar  purposes  were  likewise  intended 
to  be  included  within  the  meaning  of  said  phrase,  although  it  is 
clearly  apparent,  that  such  buildings  are  not  specifically  excluded. 
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It  is  believed,  however,  that  the  legislative  intent,  as  expressed 
by  the  provisions  of  Section  2434  General  Code,  is  to  authorize 
generally  the  enlarging,  repairing,  improving  and  rebuilding  of  the 
county  buildings  mentioned  in  said  section,  and  it  is  thought  to  be 
reasonably  concluded,  therefore,  that  the  county  buildings  already 
acquired  and  erected  would  come  within  the  meaning  of  said  sec- 
tion, as  well  as  those  distinctly  acquired  by  its  provisions. 

It  would  seem,  then,  that  the  three  phrases  used  in  Section 
2434  General  Code  and  pertinent  to  the  question  under  considera- 
tion, when  combined  would  read  as  follows :  "or  for  the  purpose  of 
enlarging,  repairing,  improving  or  rebuilding  a  court  house,  county 
offices,  jail,  county  infirmary,  detention  home,  public  market  house, 
*  *  *  the  commissioners  may  borrow  such  sum  or  sums  of  money  as 
they  deem  necessary,  at  a  rate  of  interest  not  to  exceed  six  per- 
cent per  annum,  and  issue  the  bonds  of  the  county  to  secure  the  pay- 
ment of  the  principal  and  interest  thereof." 

Since  the  repairing  of  the  county  buildings  mentioned  in  your 
communication,  namely  the  court  house,  county  jail  and  county  in- 
firmary, would  clearly  fall  within  the  provisions  of  Section  2434 
General  Code,  it  would  seem  that  a  bond  issue  for  the  purpose  of 
meeting  such  an  expense  is  fairly  authorized  by  the  provisions  of 
this  section. 

While  your  communication  does  not  state  the  amount  of  the 
expenditure  contemplated,  or  whether  the  bond  issue  is  to  cover 
separately  or  collectively  the  purposes  indicated,  your  attention  is 
nevertheless  called  to  the  provisions  of  Section  5638  General  Code, 
limiting  the  tax  levy  in  such  cases  to  a  sum  not  in  excess  of  ten 
thousand  dollars  without  a  submission  of  the  question  to  the  elec- 
tors ;  also  Sections  5649-2  General  Code,  et  seq.,  limiting  the  aggre- 
gate tax  levy  to  ten  mills  in  one  year  on  each  dollar  of  the  tax  valua- 
tion of  the  county. 

In  specific  answer  therefore  to  the  inquiry  submitted,  it  is  the 
opinion  of  this  department  that  under  the  provisions  of  Section  2434 
General  Code,  the  county  commissioners  are  authorized  to  borrow 
money  and  issue  bonds  in  payment  therefor  for  the  purposes  indi- 
cated in  your  inquiry,  such  bond  issue,  however,  being  subject  to  the 
limitations  of  Sections  5638  and  5649-2  et  seq.  of  the  General  Code. 
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The  J.  H.  Ogle  Co.,  Cleveland;  $25,- 
000.  J.  H.  Ogle,  Robert  G.  McCreary, 
James  M.  McSweeney,  W.  M.  Connel- 
ly, Wm.  Wisner  White. 

The  Foster- Kling  Co.,  Cleveland; 
$150,000.  David  £.  Green,  John  A. 
Jadden,  H.  D.  Palmer,  John  H.  Kapp, 
R.  Froehlich. 

The  Hawthorne  Hdwe  Co.,  Coshoc- 
ton; $25,000.  C.  H.  Hawthorne,  Ed. 
A.  Crawford,  C.  E.  Ransom,  Sr.,  C. 
H.  Howell,  T.  L.  Montgomery. 

The  Canton  Hudson  Co.,  Canton; 
$50,000.  M.  A.  Bardill,  Wendell  Her- 
bruck,  C.  W.  Foreman,  James  Schlem- 
mer,  D.  Grossman. 

The  Peoples  General  Store  Co.,  De- 
Graff;  $10,000.  John  H.  Wolfe,  C.  M. 
Brown,  Lewis  F.  Amos,  Charles  Ter- 
rel,  C.  W.  Howard. 

The  Kelly  Scooter  Co.,  Cleveland; 
$10,000.  Wm.  E.  Kelly,  C.  F.  Heinkel, 
F.  H.  Bultman,  Jr.,  W.  L.  Keys,  C. 
Scheibner. 

The  Artcraft  Top  Co.,  Cleveland; 
$50,000.  R.  G.  Morrison,  Geo.  B. 
Folk,  G.  A.  Robinson,  A.  N.  McQuade, 
M.  C.  Funnell. 

The  Madden  Atkinson  Auto  Co., 
Columbus,  $30,000.  Ira  C.  Madden, 
Ralph  P.  Atkinson,  Frank  H.  Con- 
stans,  Bertha  C.  Madden,  Matilda  M. 
Atkinson'. 

The  Dillon  Bros.  Machine  Co., 
Bridgeport;  $150,000.  Chas.  J.  Kynch, 
J.  E.  Fox,  J.  C.  Heinlein,  W.  E. 
Thomas,  J.  P.  Dillon. 

The  Waukon  Rubber  Co.,  Elyria; 
$500.  O.  S.  Dollison,  W.  A.  Hunting- 
ton. J.  W.  Dewhurst,  F.  A.  Stetson, 
F.  E.  Stetson. 

The  Penrod  Mfg.  Co.,  Dayton;  $10,- 

000.  W.  A.  Penrod,  Lloyd  H.  Smeltz, 
D.  Miller,  B.  W.  Dawson,  Perry  Lan- 
num. 

The  Limited  Mortgage  &  Finance 
Co.,  Cleveland,  $500.00.  Wallace  G. 
Nesbit,  Benj.  B.  D'Ewart,  David  P. 
Pringle,  Vera  Ruth  Nesbit,  Harriet 
M.  Pringle. 

The  Nason  &  Maybrook  Mfg.  Co., 
Columbus;  $20,000.  Morris  Brown, 
Celia  Brown,  Leon  Nason,  Nathaniel 

1.  Brestin,  Harry  Maybrook. 


The  Consolidated  Produce  Co., 
Cleveland,  $50,000.  Albert  E.  Gold- 
heimer,  John  Goldheimer,  E.  E.  Law- 
rence, F.  A.  Searles,  Harry  Land- 
phair. 

The  Coles  Parcel  Delivery  Co., 
Cleveland;  $12,000.  W.  G.  Cole,  F.  J. 
Riddle,  Chas.  E.  Cole,  Ira  E.  Arnold, 
Robb  O.  Bartholomew. 

The  Beckman  Electric  Co.,  Lima; 
$50,000.  L.  V.  Beckman,  Harley  Des- 
enberg,  John  S.  Lovejoy,  H.  E.  Gar- 
ling,  Oliver  Kies. 

The  Black  Joe  Chemical  Co.,  Mari- 
etta; $5,000.  Howard  E.  Kauf,  Clyde 
T.  Clark,  Norman  T.  Walker,  O.  D. 
McPherson,  Bertha  Barth. 

The  Coleman  &  Bell  Co.,  Norwood, 
$11,000.  Wm.  H.  Bell,  Arthur  B. 
Coleman,  Louise  Coleman,  Naomi  C. 
Bell,  Lorine  Bell. 

The  Poggemeyer  Nichols  Co.,  To- 
ledo, $500.00.  Geo.  W.  Ritter,  Lee  H. 
Schminck,  M.  L.  Haden,  E.  E.  Lay, 
O    ^V    A.vars 

The  Falls  Buick  Sales  Co.,  Cuya- 
hoga Falls,  $25,000.  Charles  Mc- 
Cuskey,  W.  A.  Apley,  F.  G.  Gensemer, 
J.  H.  Swan,  R.  C.  Hedden. 

The  Guthman  Furniture  Co., 
Youngstown,  $50,000.  Seymour  Guth- 
man, Dorothy  Knuth,  David  F.  Ken- 
nedy, J.  C.  Argetsinger,  Marie  Sea- 
fert. 

The  Welfare  Loan  Co.,  of  Youngs- 
town, $400,000  Morton  S.  Hawkins,  A. 

A.  Scheib,  Wm.  Rippey,  C.  L.  Dierker, 
E.  C.  Beite. 

The  United  Battery  Service  Co., 
Cleveland,  $500.00.  J.  J.  Henderson, 
W.  C.  Russell,  J.  M.  Hirsch,  C.  E. 
Henderson,  F.  J.  Deutsch. 

The  Garris- Franklin  Sales  Co., 
Cleveland,  $500.00.    C.  S.  Carris,  Carl 

B.  Ford,     M.     H.    Burns,    Frank    E. 
Bubna,  L.  J.  Ford. 

The  Devon  Laboratories  Co.,  Cin- 
cinnati, $10,000.  Robert  D.  Bogue, 
John  E.  Cunningham,  Irene  T.  Bogue, 
Ethel  L.  Cunningham,  John  J.  Cun- 
ningham. 

The  C.  C.  Groff  Milling  Co.,  Cincin- 
nati, $50,000.  Louis  Weiland,  R.  L. 
Groff,  F.  H.  Laufenburg,  H.  J.  Sch- 
wer,  Oberst  Burbank. 
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The  Hall-Schuele  Co.,  Cleveland, 
$5,000.  W.  H.  Hasselman,  W.  H. 
Schuele,  N.  Bonnist,  E.  Zalad,  Frank 
S.  Taylor. 

The  Cook-Prebble  Co.,  Cincinnati, 
$50,000.  Harry  Cook,  Grover  C. 
Prebble,  Edna  Cook,  Harry  F.  Frek- 
ingr. 

The  New  Hotel  Co.,  Marion,  $300,- 
000.  W.  E.  Becher,  Charles  T.  Gau- 
vey,  A.  J.  Berry,  Chas.  B.  King,  W. 
H.  Holberstott. 

The  Metal  Products  Co.,  Youngs- 
town,  $50,000.  F.  R.  Weinrich,  W.  F. 
Ullman,  A.  M.  Frankle,  Lee  Rosen- 
baum,  David  Steiner. 

The  Wilson-Miller  Co.,  Barnesville, 
$10,000.  G.  S.  Wilson,  J.  D.  Miller, 
Kate  Wilson,  Ella  M.  Miller,  Julia  K. 
Hibbard. 

The  Varley  Baking  Co.,  Cleveland, 
$5,000.  J.  L.  Miller,  Susie  Miller, 
Clyde  Varley,  Francis  Varley,  Ethel 
Sheekan. 

The  Tracy  Sales  Co.,  Toledo,  $26,- 
000.  Paul  T.  Phillips,  Seavey  E.  C. 
Moor,  Donald  A.  Finkbeiner,  Frank 
M.  Coburn,  Robt.  G.  Day. 

The  Tuscora  Tire  Co.,  Cleveland, 
$500.00.  Wm.  A.  McAfee,  A.  B. 
Oakes,  T.  F.  Veach,  A.  A.  Stambaugh, 
Rose  C.  Schmidt. 

The  Stalwart  Rubber.  Co..  Cuya- 
hoga Falls,  Harry  B.  Denman,  Frank 
B.  BurcV  Willie  Bacon,  Stanley  Den- 
linger,  Ralph  H.  Miner. 

The  Electrical  Mopper  Co.,  Dayton, 
$1,000.  R.  C.  Shroyer,  C.  R.  Michael, 
Chas.  J.  Frued,  Fred  P.  Spiess,  Jr., 
W.  N.  Eyre. 

The  Miller- West  Co.,  Dayton;  $20,- 
000.  P.  E.  West,  G.  W.  Miller,  R. 
Bernard,  J.  H.  Devlin,  S.  W.  Dixon. 

The  Co-Operative  Savings  &  Loan 
Co.,  Cleveland;  $1,000,000.  G.  F.  Mc- 
Connell,  M.  L.  DUley,  G.  R.  Sizer,  H. 
T.  Hoffman,  H.  Bolotin. 

The  Ohio  &  West  Virginia  Lumber 
Co.,  Barnesville:  $50,000.  J.  W.  Kirk, 

A.  C.   Peters,  Helen   S.  Kirk,   G.   D. 
Call,  E.  L.  Peters. 

The  Roc  Kote  Stucco  Co.,  Ingomar; 
$30,000.  F.  M.  Spayd.  W.  A.  Durkle, 
G.  L.  Ulrich,  Harry  Wetja,  Jesse  B. 
Myers,  J.  E.  Hamilton  &  Co. 

The  Elliott  Engineering  Co..  Cleve- 
land; $1,000.  H.  A.  Tremaine,  J. 
Robert  Crouse,  Jas.  M.  Bateman, 
Basil  W.  Elliott,  H.  A.  McDonald. 

The  Eg-O-Mol  Products  Co.,  Cin- 
cinnati: $25,000.  Wm.  M.  Clawson, 
W.  J.  Whitacre,  Wm.  N.  Babbs,  Harry 

B.  Ohlenroth.  I.  S.  Vandusen. 


The  California  Grape  Co.-,  Cleve- 
land; $10,000.  Eugene  J.  Fried,  Jos. 
M.  Kiss,  Esther  Kiss,  Harry  G. 
Fuerst,  Eugene  Propper. 

The  Samost  Realty  Co.,  Cleveland; 
$25,000.  K.  Zamost,  J.  B.  Sackett, 
Eli  Feldstein,  Sylvia  Feldstein,  W.  R. 
Kiefer. 

The  Simplex  Products  Co.,  Cleve- 
land; $5000.  H.  A.  Tremaine,  J,  Robt. 
Crouse,  James  M.  Bateman,  Basil  W. 
Elliott,  H.  A.  McDonald. 

The  Superior  Millinery  Co.,  Cleve- 
land; $10,000.  H.  S.  Gottfried,  C. 
Gottiried,  A.  Sheftel,  D.  Kammer, 
Mollie  Friedman. 

The  St.  Clairsville  Masonic  Temple 
Co.,  St.  Clairsville;  $15,000.  Isaac  H. 
Gaston.  H.  W.  Mitchell,  Chas.  B. 
Ryan,  George  Thornburg. 

The  Boyer  Cigar  Co.,  Barnesville; 
$20,000.  J.  H.  Hager,  E.  E.  Danford, 
Fannie  M.  Roby,  Julia  K.  Hibbard, 
Julius  C.  Ehlermann. 

The  Medicraft  Co.,  Cleveland;  $15,- 
000.  Chas.  W.  Emmons,  James  E. 
Potts,  L.  A.  Moore,  R.  C.  Acker,  C.  E. 
Copeland. 

The  Garman  Grain  Co.,  Delphos; 
$10,000.  A.  L.  Garman,  Harry  M. 
Viel,  Wm.  Dauch,  G.  G.  McCoy,  Ed. 
E.  Truesdale. 

The  Quasser-Craigmiles  Furniture 
Co.,  Portsmouth;  $25,000.  Louis 
Quasser,  Chas.  C.  Craigmiles,  I.  Quas- 
ser.  Marv  Craigmiles,  Sara  Quasser. 

The  Climax  Motor  Devices  Co., 
Chagrin  Falls,  $500.  King  Tolles, 
Wm.  A.  Dougherty,  W.  T.  Kinder,  J. 
W.  Revis,  Henry  A.  Marting. 

The  John  Lersch  Co.,  Elyria;  $173,- 
000.  R.  B.  Lersch.  C.  T.  Lersch,  Pa- 
mela B.  Lersch,  F.  A.  Pierson,  Geo. 
M.  Smart,  H.  Lee  Gilmore. 

The  Vacuum  Chimney  &  Furnace 
Cleaning  Co.,  Cleveland:  $5000.  Ray 
E.  Watrous,  Henry  C.  West,  Stanley 
Peysa,  L.  D.  Hedrick,  Harry  T.  Herd- 
man. 

The  Owen  Cigar  Co\,  Barnesville; 
$20,000.  J.  H.  Hager.  E.  E.  Danford, 
Fannie  M.  Roby,  Julia  K.  Hibbard, 
Julius  C.  Ehlermann. 

The  Southern  Ohio  Wholesale  Co., 
Portsmouth;  $5,000.  Willoughby 
White,  Ralph  A.  Layton,  Gilbert  F. 
Dodds,  Mayme  Pierson,  Thomas  D. 
Smith. 

The  Systems  Planning  Co.,  Cincin- 
nati; $15,000.  Chas.  W.  Potter,  Joe 
Bartholomew,  John  W.  Fisher.  Chas. 
S.  Fisher,  Albert  D.  Fisher,  E.  But- 
terfield. 
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The  Griswold  Securities  Co.,  Cleve- 
land; $25,000.  R.  E.  Westervelt,  D.  J. 
Needham,  E.  C.  Griswold,  A.  Sheftel, 
J.  S.  Silber. 

The  Cleveland  Commercial  Adver- 
tising Co.,  Cleveland;  $50,000.  Irwin 
N.  Loeser,  Kenneth  D.  Carter,  Ira  J. 
Warner.  M.  M.  Roche,  H.  Stewig. 

The  Ohio  Flint  &  Glass  Sand  Co., 
Zanesville;  $100,000.  Calvin  R.  Brad- 
ford. A.  A.  Bradford,  F.  K.  Pence,  A. 
A.  Flegal,  D.  W.  Downhour. 

The  Lancaster  Asphalt  Mfg.  Co., 
Lancaster;  $100,000.  Nathan  Hill,  Ed- 
ward Hettinger,  Clem  R.  Miller,  Edw. 
G.  Miller,  Jacob  Zimpfer. 

The  Fisher  Brush  Machine  Co.,  To- 
ledo; $50,000.  E.  L.  Hopkins,  A.  H. 
Eisner,  Fred  L.  Simon,  Owen  M. 
Crary,  George  E.  Dixon. 

The  Caldwell  Coal  Co.,  Caldwell; 
$2,000.  E.  P.  McGinnis,  B.  F.  Daugh- 
erty,  H.  C.  Tipton,  Gay  Schafer,  R.  H. 
Daugherty.  • 

The  Boyer-Kruse  Crematory  Co., 
Toledo;  $10,000.  Beryl  L.  Boyer,  Ar- 
thur E.  Kruse,  Alfred  P.  Saal,  Matilda 
Babcock,  William  C.  Rowe. 

The  Valley  Engineering  Co.,  Day- 
ton; $30,000.  Fred  C.  Geiler,  Carl  F. 
Geiger,  Walter  H.  Weinrich,  Chas.  G. 
Geieer,  John  P.  Naas. 

Tfce  Ohio  Central  Glass  Co.,  Cin- 
cinnati; $30,000.  Albert  Fowler.  C. 
J.  Mattern,  Elizabeth  Rowland,  Ruth 
Pansing,  R.  N.  Brumbaugh. 

The  Rider's  Stores  Co.,  Columbus; 
$100,000.  Cary  C.  Hoel,  Thomas  R. 
Crock.  James  T.  Nolan,  E.  M.  Hoel, 
Edna  R.  May. 

The  Fairchild  Milling  Co..  Cleve- 
land: $1,000.  Robert  F.  Bingham, 
Read  M.  Kuhns.  Stanley  L.  Orr,  Carl 
V.  Weyp^andt,  M.  Engle. 

The  Dominion  Bond  &  Mortgage 
Co.,  Akron:  $1,000.  W.  E.  Young, 
Robert  Gninther,  J.  B.  Huber,  C.  E. 
Ha^len.  R.  L.  Brannan. 

The  Record  Sales  Co.,  Cleveland; 
$500.  Jos.  L.  Stern,  Geo.  R.  Madson, 
T.  R.  Buel,  A.  M.  Snyder,  K.  M.  Wil- 
gus. 

The  Miami  Mutual  Coal  Co..  Day- 
ton: $500.  I.  I.  Hauer,  Isaac  Warner, 
I.  F.  Craig,  Arthur  O.  Snyder,  Hazel 
Stroble. 

The  Great  Western  Sales  Agency 
Co.,  Cleveland;  $5,000.  A.  H.  Fie- 
bach,  Ross  H.  Davis,  Wheeler  Glenn, 
R.  J.  Sachs,  S.  Goldberg. 

The  Clear  View  Land  Co.,  Dayton; 
$50,000.  Edwin  P.  Matthews,  Sr..  Ed- 
win P.  Matthews,  Jr.,  Wm.  M.  Mat- 


thews, David  T.  Matthews,  Frances 
Harrison. 

The  Iron-Clad  Highway  Co.,  Cleve- 
land; $50,000.  J.  J.  Rowe,  Frank  M. 
Potter,  Charlea  G.  Willis,  R.  L.  Korn- 
feld,  M.  L.  Merchant. 

The  Falor  Mfg.  Co.,  Akron;  $50,000. 
A.  Falor,  C.  F.  Schnee,  John  C.  Grim, 
Jos.  Thomas,  Julia  Hill. 

The  Ottawa  Park  Riding  Club  Co., 
Toledo;  $20,000.  Wade  D.  Holland, 
Frank  Heck,  Al  E.  Reuben,  R.  R. 
Rogers,  Sr.,  William  C.  Rowe. 

The  Continental  Savings  &  Loan 
Co.,  Cleveland;  $25,000.  H.  Lindale 
Smith,  M.  L.  Merchant,  J.  Whitford, 
F.  G.  Carpenter,  R.  L.  Kornfeld. 

The  County  Savings  &  Loan  Co., 
Lake  wood;  $1,000,000.  A.  F.  Schroed- 
er,  H.  F.  Kimmel,  G.  R.  Sizer,  P.  G. 
Lawrence,  J.  A.  DuBois. 

The  Leetonia  Merchandise  Co., 
Youngstown;  $15,000.  Louis  Cohen, 
Clarence  C.  Schell,  Ruby  Cohen, 
Harry  A.  Ernst,  Herman  Brandmiller. 

The  Massillon-Greenville  Company, 
Greenville;  $300,000.  C.  E.  Patty,  H. 
R.  Brown,  James  G.  Stewart,  Guy  C. 
Baker,  Fred  R.  Jones. 

The  Liberty  Furniture  Co.,  Akron; 
$20,000.  Harry  Desure,  Morris  Ro- 
vin,  David  Berson,  Morris  W.  Richen- 
stein,  Yetta  Rogovy. 

Increases 

The  Centennial  Valley  Oil  Co.,  Find- 
lay:  from  $260,000  to  $300,000. 

The  Larkin  Automotive  Parts  Co., 
Dayton:  from  $100,000  to  $150,000. 

The  Winton  Place  Building  &  Loan 
Co..  from  $1,000,000  to  $1,500,000. 

The  Exline  Co.,  Cleveland;  from 
$13,400  to  $50,000. 

The  Labor  Temple  Realty  Co., 
Springfield;  from  $10,000  to  $30,000. 

The  Israel  Brothers  Realty  Co., 
Davton:  from  $25,000  to  $100,000. 

The  Citizens  Trust  &  Savings  Bank, 
Columbus;  from  $700,000  to  $900,000. 

The  Lakewood  Merrill  System  Co., 
Lakewood;  from  $60,000  to  $100,000. 

The  Prospect  Mantel  &  Tile  Co., 
Cleveland;  from  $25,000  to  $50,000. 

The  Warren  Rubber  Co.,  Warren; 
from  $100,000  to  $200,000. 

The  Buckeye  Churn  Co.,  Sidney; 
from  $250,000  to  $1,000,000. 

Decrease 

The  National  Tool  Co.,  Cleveland; 
from  $1,673,000  to  $1,648,00. 

The  Kroger  Grocery  A  Baking  Co., 
Cincinnati;  from  $8,000,000  to  7,911,- 
200. 
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No.  2346— In  the  Matter  of  the  Application  of  The  Citizens  Tele- 
phone Company  of  Delaware,  Ohio,  to  Capitalize  $10,000.00  of 
Money  Expended  for  New  Additions  to  Plant.    Prayer  Granted. 


(Dated  August  17,  1921.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statemerts  and  exhib- 
its filed  in  connection  therewith,  and  other  documentary  evidence 
submitted,  that  the  taking  of  oral  testimony  herein  is  unnecessary), 
this  matter  came  on  for  consideration  upon  the  application  of  The 
Citizens  Telephone  Company,  (a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio,  with 
its  principal  office  in  the  city  of  Delaware,  Ohio,) ,  asking  the  con- 
sent and  authority  of  this  commission  to  issue  and  dispose  of  com- 
mon capital  stock  of  the  par  value  of  ten  thousand  dollars,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  applied  toward  the  re- 
imbursement of  its  treasury  for  the  uncapitalized,  capital  ex- 
penditures therefrom  to  the  first  day  of  July,  1919. 

The  commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
and  investigation  thereupon: 

That,  within  the  five  years  next  preceding  the  date  of  the 
filing  of  the  application  herein,  and  to  end  including  the  thir- 
tieth day  of  June,  1919,  the  applicant  actually  expended  from 
its  treasury  for  the  construction,  completion,  extension  and 
improvement  of  its  facilities,  the  sum  of  $10,042.67,  none  of 
which  was  obtained  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $10,000.00  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  reimbursement  of 
applicant's  treasury  for  the  aforesaid  uncapitalized,  capital  ex- 
penditures therefrom, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  common  capital  stock  should  be  granted.  It  is,  there- 
fore, 

Ordered,    That  said  The  Citizens  Telephone  Company,  of  Dela- 
ware, Ohio,  be,  and  hereby  it  is  authorized  to  issue  its  common  cap- 
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ital  stock  of  the  par  value  of  ten  thousand  dollars,  <$10.000.00) , 
and  that  said  capital  stock  be  sold  for  the  highest  price  obtainable, 
but  not  less  than  the  par  value  thereof.  It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  used  to  reimburse  applicant's  treasury  for  and 
on  account  of  the  sum  of  $10,043.57,  not  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  expended 
therefrom,  for  capital  purposes,  within  the  five  years  next  preced- 
ing the  date  of  the  filing  of  the  application  herein  and  to  the  first 
day  of  July,  1912,  and  for  no  other  purpose  whatsoever.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  common  capital  stock 
and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms 
and  conditions  of  this  order. 

No.  2358 — In  the  Matter  of  the  Application  of  The  Pennsylvania- 
Ohio  Power  &  Light  Company  for  Your  Consent  and  Authority 
to  Issue  $1,000,000.00  Par  Value  of  Its  Eight  Percent  Cumulative 
Preferred  Stock.    Prayer  Granted. 


(Dated  August  20,  1921.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary) y  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Pennsylvania-Ohio  Power  &  Light  Company,  (a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio) ,  asking  the  consent  and  authority  of  this 
commission  to  issue  and  dispose  of  eight  percent,  cumulative  pre- 
ferred capital  stock  of  the  par  value  of  one  million  dollars,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  (1)  used  to  reimburse  its 
treasury  for  uncapitalized,  capital  expenditures  therefrom  between 
the  dates  November  1st,  1920,  and  June  30th,  1921,  both  inclusive, 
and  (2)  applied  toward  the  payment  of  the  cost  of  certain  additions, 
extensions  and  improvements  to  its  plants  and  facilities,  provided 
and  to  be  provided  subsequent  to  June  30th,  1921. 

The  commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
and  investigation  thereupon : 

(1)  That,  within  the  five  years  next  preceding  the  date 
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of  the  filing  of  the  application  herein,  viz :  Between  the  dates 
November  first,  1920  and  June  thirtieth,  1921,  both  inclusive, 
the  applicant  actually  expended  from  its  treasury  for  the  con* 
struction,  completion,  extension  and  improvement  of  its  facil- 
ities, the  sum  of  $656,110.27,  none  of  which  was  obtained  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, and  the  capitalization  of  which  has  not  heretofore  been 
authorized  by  order  of  this  Commission ; 

(2)  That,  as  of  July  first,  1921,  the  applicant  had  in  con- 
templation the  provision  of  other  additions,  extensions  and 
improvements  to  its  property  and  facilities,  the  cost  of  which 
had  been  conservatively  estimated  at  the  sum  of  $804,308.64, 
and 

(3)  That  the  issue  of  applicant's  said  preferred  capital 
stock,  of  the  par  value  of  $1,000,000.00  is  reasonably  required 
and  the  money  to  be  procured  thereby  necessary  for  the  reim- 
bursement of  its  treasury  for  the  aforesaid  uncapitalized 
capital  expenditures  therefrom,  and  the  provision  of  such  ad- 
ditions, extensions  and  improvements  to  its  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  preferred  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Pennsylvania-Ohio .  Power  &  Light 
Company  be,  and  hereby  it  is  authorized  to  issue  its  eight  percent 
cumulative  preferred  capital  stock  of  the  par  value  of  one  million 
dollars  ($1,000,000.00) ,  and  that  said  capital  stock  be  sold  for  the 
highest  price  obtainable  but  not  less  than  eighty-four  (84)  per- 
centum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  capital 
stock  for  less  than  the  par  value  thereof  be  extinguished  pursuant 
to  the  rules  and  regulations  heretofore  prescribed  by  this  commis- 
sion.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to-wit : 

(1)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $656,110.27,  not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  expended 
therefrom,  within  the  period,  November  first,  1920  and  June 
thirtieth,  1921  both  inclusive,  for  the  construction  of  addi- 
tions, extensions  and  improvements  to  its  property  and  facil- 
ities, as  more  fully  set  forth  in  the  detailed  statement,  ap- 
pended to  the  application  herein,  which  is  hereby  made  a  part 
of  this  order  by  reference,  and 

(2)  The  balance  of  such  proceeds  applied  toward  the 
payment  of  the  cost  of  providing  the  additions,  extensions  and 
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improvements  to  applicant's  facilities,  provided  and  to  be 
provided  subsequent  to  June  thirtieth,  1921,  set  forth  and  de- 
scribed in  the  detailed  statement  filed  herein,  which  state- 
ment hereby  is  made  a  part  of  this  order  by  reference,  the  cost 
of  which  has  been  estimated  at  the  sum  of  $804,308.64. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock,  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof. 

No.  2306— In  the  Matter  of  the  Application  of  The  Portsmouth 
Telephone  Company  for  Consent  and  Authority  to  Issue  and  Dis- 
pose of  $50,000.00  Common  Capital  Stock.    Prayer  Granted. 


(Dated  August  15,  1921.) 

This  day,  (it  appearing"  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary) ,  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Portsmouth  Telephone  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio) ,  for  the  consent  and  authority  of  the  commission  to  issue 
and  dispose  of  common  capital  stock  of  the  par  value  of  fifty  thou- 
sand dollars,  the  proceeds  arising  from  the  sale  thereof  to  be  used 
to  discharge  indebtedness  and  provide  for  the  extension  and  im- 
provement of  its  facilities. 

The  commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent  in- 
quiry and  investigation  thereupon : 

That,  within  the  five  years  next  preceding  the  date  of  the 
filing  of  the  application  herein,  viz :  May  twenty-sixth,  1921, 
the  applicant  actually  expended  from  its  treasury  for  the  con- 
struction, completion,  extension  and  improvement  of  its  facili- 
ties, the  sum  of  $217,374.43,  none  of  which  was  obtained  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $50,000.00  is  reasonably  required  and  the  money 
procured  thereby  necessary  for  the  partial  reimbursement  of 
applicant's  treasury  for  the  aforesaid  uncapitalized  capital  ex- 
penditures therefrom, 
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and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  such  common  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Portsmouth  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  fifty  thousand  dollars  ($50,000.00) ,  and  that  said  capi- 
tal stock  be  .sold  for  the  highest  price  obtainable  but  not  less  than 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  devoted  to  and  used  for  the  partial  reimburse- 
ment of  applicant's  treasury  for  the  sum  of  $217,374.43  (not  pro- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness) expended  therefrom,  for  capital  purposes,  within  the 
five  years  next  preceding  the  date  of  the  filing  of  the  application 
herein,  and  for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  common  capital  stock 
and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms 
and  conditions  of  this  order. 

No.  1956— In  the  Matter  of  the  Appeal  of  The  Jackson  Water  Sup- 
ply Company  From  an  Ordinance  Passed  by  the  City  of  Jackson, 
Ohio,  March  30, 1920,  Fixing  the  Rates  to  be  Charged  for  Water 
in  the  City,  for  a  Period  of  Two  Years.    Rates  Fixed.  • 


(Dated  August  16,  1921) 

This  day,  after  full  hearing  and  argument  by  counsel,  this 
cause  came  on  for  further  consideration : 

And  the  commission  coming  now  to  consider  the  complaint  of, 
and  appeal,  by  said  The  Jackson  Water  Supply  Company,  from  the 
ordinance,  passed  by  the  city  council  of  the  city  of  Jackson,  Ohio, 
on  the  13th  day  of  March,  1920,  fixing  the  maximum  rates  to  be 
charged  for  water  in  said  city  for  a  period  of  two  years,  and  being 
fully  advised  in  the  premises,  and  having  caused  an  appraisement 
to  be  made  and  having  ascertained  and  determined  and  fixed  the 
value  of  all  of  the  property  of  said  company  actually  used  and  use- 
ful for  the  convenience  of  the  public  in  the  furnishing  of  water  for 
public  and  private  consumption  in  said  city  of  Jackson,  Ohio,  ex- 
cluding therefrom  the  value  of  any  franchise  or  right  to  own,  oper- 
ate or  enjoy  the  same  in  excess  of  the  amount  (exclusive  of  any 
tax  or  annual  charge)  actually  paid  to  any  political  subdivision  of 
the  state  or  county  as  a  consideration  for  the  grant  of  such  fran- 
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chise  or  right,  and  exclusive  of  any  value  added  thereto  by  reason 
of  a  monopoly  or  merger,  and  having  given  proper  consideration  to 
the  necessity  of  making  reservation  from  income  for  depreciation 
and  contingencies,  and  having  taken  into  consideration  all  other 
matters  which  were  deemed  proper,  the  commission  finds : 
(1)     That  the  rates  and  charges  following,  to-wit: 

Metered  Service 
When  daily  consumption  is  from  100  to  1000  gallons,  per 
1000  gallons,  35  cents. 

1000  to  2000  gallons,  daily,  per  1000  gallons  30  cents.. 
2000  to  3000  gallons,  daily,  per  1000  gallons  25  cents. 
3000  to  5000  gallons,  daily,  per  1000  gallons  18  cents. 
5000  to  10000  gallons,  daily,  per  1000  gallons  15  cents. 
Abgve  10000  gallons,  daily,  per  1000  gallons  15  cents. 
Minimum  charge  for  metered  service,  $10.00  per  annum. 

Flat  Rate  Service 

.For  one  premise,  the  first  fixture  ....6.00  per  year. 

Additional  charge  for  fixtures,  in  addition  to  the  first 
fixture,  as  follows: 

Water  closet,  self  closing,  private,  $4.00  per  year. 

Water  closet,  self  closing,  banks,  stores  and  offices,  $5.00 
per  year. 

Water  closet,  self  closing,  restaurants  and  pool  rooms, 
$5.00  per  year. 

Water  closet,  self  closing,  public,  $8.00  per  year. 

Baths,  private,  $4.00  per  year. 

Baths,  hotel  or  boarding  house,  $8.00  each  tub,  per  year. 

Baths,  public,  tub,  per  year  $10.00. 

Basin  in  dwelling,  $2.00  per  year. 

Basin  in  hotel,  self  closing  faucet,  $4.00  per  year. 

Stable,  private,  one  horse  or  one  cow,  including  carriage 
washing,  $3.00  per  year. 

Stable,  private,  each  additional  carriage  washing,  $1.00 
per  year. 

Stable,  livery,  per  horse,  including  carriage  washing,  per 
year  $2.00. 

Automobile  kept  on  premises  and  using  water  from  said 
premises,  $2.00  per  year. 

One  hot  water  faucet  to  be  allowed  for  each  cold  water 
faucet. 

Building  and  Miscellaneous  Service 

For  water  to  flush  private  sewer,  $1.00  per  half  hour. 

For  water  used  in  construction  of  six  room  frame  dwelling 
in  proportion.    Larger  frame  dwelling  in  proportion. 

For  water  used  in  construction  of  six  room  stone,  brick 
or  concrete  dwelling,  $5.00.  Larger  stone,  brick  or  concrete 
dwelling  in  proportion. 

For  water  for  filling  cisterns  of  2000  gallons  or  less,  $1.25. 
Larger  cistern  proportion. 
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The  minimum  charge  for  water  to  flush  private  sewer  to 
be  $1.00. 

Public  Service 

Water  for  fire  protection,  per  hydrant,  $45.00  per  year. 
Water  for  other  public  use,  at  metered  rates  for  private 
sevice  hereinbefore  set  forth. 

so  fixed  by  said  ordinance-,  are  unjust  and  unreasonable,  and  ought 
not  to  be  ratified  and  confirmed,  and  that  just  and  reasonable  rates 
and  charges  should  be  substitutes  therefor. 

(2)     That  the  rates  and  charges  following,  to-wit: 

Metered  Service 

For  the  first  500  gallons  or  less  per  day,  $0.80  per  M.  gal. 

For  all  over  500  gallons  per  days,  $0.30  per  M.  gal. 

Minimum  charges  for  metered  service : 

Through  1/2  or  5/8  inch  meter,  $1.33-1/2  per  month. 

Through  3/4  inch  meter,  $2.50  per  month. 

Through  1  inch  meter,  $8.00  per  month. 

Through  1-1/2  inch  meter,  $10.00  per  month. 

Through  2  inch  meter,  $16.00  per  month. 

Bills  for  service  exceeding  25,000  gallons  of  water  used 
monthly  may  be  rendered  monthly,  and  for  other  metered 
service,  quarterly. 

Flat  Rate  Service 

For  one  premise,  the  first  fixture,  $4.00  per  quarter. 
Additional  fixtures,  in  addition  to  the  first  fixture,  to  be 
charged  for  as  follows: 

Water  closet,  first  bowl,  $3.00  per  quarter. 

Water  closet,  each  additional  bowl,  $2.00  per  quarter. 

Bath  tub,  $3.00  per  quarter. 

Bath  tub,  each  additional  bath  tub,  $2.00  per  quarter. 

Basin,  $2.00  per  quarter. 

Sprinkling  privilege,  50  ft.  front,  $2.00  per  quarter. 

Sprinkling  privilege,  each  additional  front  foot,  $0.04. 

Horse  or  cow,  each,  $1.00. 

Automobile  kept  on  premises,  $1.50. 

Bills  for  service,  payable  quarterly. 

Building  and  Miscellaneous  Service 

For  water  to  flush  private  sewer,  $2.00  per  half  hour. 

For  water  used  in  construction  of  six  room  frame  building, 
$5.00.    Larger  frame  dwelling  in  proportion. 

For  water  used  in  construction  of  six  room  stone,  brick 
or  concrete  dwelling,  $10.00.  Larger  stone,  brick  or  concrete 
dwelling  in  proportion. 

For  water  used  to  fill  cisterns  of  2,000  gallons  or  less, 
$2.50.    Larger  cisterns  in  proportion. 

Public  Service 

Water  for  fire  protection,  per  hydrant,  $85.00  per  year. 
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Water  for  other  public  use,  except  unstopping  sewer,  at 
above  meter  rates. 

Water  for  unstopping  sewer,  $8.00  per  hour  for  ordinary 
hose  stream  furnished  through  1-inch  nozzle, 
(being  the  rates  and  charges  set  forth  and  contained  in  appellant's 

schedule,  P.  U.  C.  O.  No.  3,  in  effect  and  imposed  and  collected,  un- 
der the  bond  given  herein,  by  the  appellant  during  the  pendency 
of  this  proceeding)  are  just  and  reasonable  rates  and  charges  for 
the  service  furnished  and  supplied  by  said  appellant. 

(3)  That  the  gross  and  net  revenues  derived  by  said  The 
Jackson  Water  Supply  Company  from  furnishing  water  for  public 
and  private  consumption  in  the  city  of  Jackson,  Ohio,  at  the  rates, 
prices  and  charges  herein  found  by  the  commission  to  be  just  and 
reasonable,  will  be  sufficient  to  yield  said  The  Jackson  Water  Sup- 
ply Company  a  reasonable  compensation  for  such  service.  It  is, 
therefore, 

Ordered,  That  the  rates,  charges  and  prices  hereinbefore 
found  and  determined  by  this  commission  to  be  just  and  reasonable 
for  the  furnishing  of  water,  by  said  The  Jackson  Water  Supply 
Company,  for  public  and  private  consumption  within  the  city  of 
Jackson,  Ohio,  be,  and  hereby  they  are  substituted  for  the  rates, 
prices  and  charges  fixed  by  said  ordinance,  which  the  commission 
has  found  to  be  unjust  and  unreasonable. 

And  the  commission  having  made  inquiry  and  investigation 
with  respect  to  the  ability  of  said  The  Jackson  Water  Supply  Com- 
pany to  furnish  water  for  public  and  private  consumption  in  the 
city  of  Jackson,  Ohio,  during  the  period  fixed  by  said  ordinance,  and 
having  found  that  said  The  Jackson  Water  Supply  Company  is  and 
will  be  able  to  furnish  its  said  product  in  said  city  during  said  pe- 
riod, it  is,  therefore,  further 

Ordered,  That  rates,  prices  and  charges  not  greater  or  in  ex- 
cess of  the  rates,  prices  and  charges  for  water  furnished  by  said 
The  Jackson  Water  Supply  Company  to  the  citizens  and  private  con- 
sumers, and  to  the  public  buildings,  grounds,  streets,  lanes,  alleys, 
avenues  and  market  places  of  the  city  of  Jackson,  Ohio,  for  public 
and  private  consumption,  which  the  commission  has  found  herein 
to  be  just  and  reasonable,  be  and  remain  in  force  and  effect  for  the 
period  of  two  years  from  and  after  the  effective  date  of  the  said 
ordinance  herein  complained  of  and  appealed  from,  and  said  The 
Jackson  Water  Supply  Company  hereby  is  notified,  directed  and  re- 
quired  to  furnish  its  product  to  consumers  thereof  and  for  public 
and  private  purposes  in  said  city  of  Jackson,  Ohio,  for  and  during 
said  period. 
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Where  County  Commissioners,  Acting  Under  Authority  of  Section 
1214  General  Code,  Have  Fixed  the  Assessment  Share  of  the 
Cost  of  a  State  Aid  Highway  Improvement  at  Twenty-five  Per- 
cent, and  the  Township's  Share  at  Fifteen  Percent  and  Have 
Thereafter  Issued  Bonds  in  Anticipation  of  the  Collection  of  Such 
Share,  the  County  Commissioners  and  the  Township  Trustees  of 
the  Affected  Township  are  Without  Authority  Under  Sections 
1214  and  1217  General  Code,  or  Otherwise,  to  Change  the  Re- 
"spective  Assessment  and  Township  Shares  as  so  Fixed. 


No.  2335—  (Opinion  Dated  August  12,  1921.) 

Hon.  Donald  Kirkpatrick,  Prosecuting  Attorney,  Springfield,  Ohio. 
Dear  Sir:    You  have  recently  written  to  this  department  as 
follows : 

"Sometime  ago  the  board  of  commissioners  of  Clark 
•  County,  Ohio,  proceeding  under  authority  given  in  Sections 
1178  to  1231-11  G.  C.  of  Ohio,  requested  the  state  aid  in  the 
matter  of  building  and  improving  of  the  National  Pike  runn- 
ing through  Bethel  Township,  Clark  County,  Ohio,  and  the 
Village  of  Donnelsville. 

The  cost  of  the  same  was  in  the  sum  of  $468,000.00  of 
which  sum  state  aid  to  the  amount  of  $93,300.00  was  granted. 

The  commissioners,  proceeding  further  in  the  matter 
under  the  provisions  of  the  law,  particularly  Section  1214  G.  C, 
fixed  the  proportion  of  the  balance  above,  to- wit:  the  sum  of 
$374,7000.00  was  to  be  paid.  This  was  fixed  in  the  following 
manner: 

'The  township  of  Bethel,  Clark  County,  Ohio,  15%  of  the 
same,  excepting  therefrom  the  costs  and  expenses  of  bridges 
and  culverts; 

The  owners  of  property  abutting  said  improvement  within 
one  mile  of  either  side  of  the  improvement  to  pay  25%,  ex- 
cepting therefrom  the  costs  and  expenses  of  bridges  and  cul- 
verts: 

And  the  County  of  Clark,  Ohio  to  pay  the  balance.' 

Bonds  of  the  county  were  thereupon  issued  by  the  com- 
missioners in  the  sum  of  $374,700.00,  in  anticipation  of  the 
receipts  of  the  above  assessments,  and  taxes  were  levied  there- 
for. These  bonds  were  sold  and  purchased  by  the  Industrial 
Commission. 

The  trustees  of  Bethel  township  have  been  anxious  to 
assume  part,  or  all  of  that  25%  of  the  aforesaid  cost  which  was 
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assessed  against  the  aforesaid  abutting  property  owners,  and 
are  asking  if  there  is  any  provision  in  the  law  whereby  they 
with,  or  without,  the  commissioners  of  Clark  County,  Ohio, 
may  assume  the  said  25%  so  assessed  against  the  abutting 
property  owners  or  any  part  thereof. 

I  would  be  pleased  if  you  would  favor  me  with  your  opinion 
as  to  the  legality  of  such  a  payment  by  the  aforesaid  trustees 
of  Bethel  township." 

No  provision  of  statute  has  been  found  which  in  terms  permits 
township  trustees  to  assume  all  or  any  part  of  the  so-called  "assess- 
ment share,"  or  "property  owners'  share"  of  the  cost  of  a  state  aid 
highway  improvement.  However,  provisions  appear  in  Sections 
1214  and  1217  General  Code,  which,  if  acted  upon  at  the  proper 
time,  would,  when  applied  to  the  facts  which  you  recite,  have  the 
effect  of  causing  the  assessment  share  to  be  but  ten  percent,  instead 
of  the  twenty-five  percent  which  you  mention,  and  the  "township 
share"  to  be  thirty  percent,  instead  of  fifteen  percent.  Section  1214 
General  Code,  reads  in  part : 

"Except  as  otherwise  provided  in  this  chapter,  the  county 
shall  pay  twenty-five  per  cent,  of  all  cost  and  expense  of  the 
improvement.  Fifteen  per  cent,  of  the  cost  and  expense  of 
such  improvement,  except  the  cost  and  expenses  of  bridges 
and  culverts,  shall  be  apportioned  to  the  township  or  town- 
ships in  which  such  road  is  located.  If  the  improvement  lies  in 
two  or  more  townships  the  amount  to  be  paid  by  each  shall  be 
apportioned  according  to  the  number  of  lineal  feet  of  the  im- 
provement lying  in  each  township.  Ten  per  cent,  of  the  cost 
and  expense  of  the  improvement,  excepting  therefrom  the  cost 
and  expense  of  bridges  and  culverts,  shall  be  charged  upon  the 
property  abutting  on  the  improvement,  provided  the  total 
amount  assessed  against  any  owner  of  abutting  property  shall 
not  exceed  thirty-three  per  cent,  of  the  valuation  of  such 
abutting  property  for  the  purposes  of  taxation.  Provided, 
however,  that  the  county  commissioners  by  a  resolution  adopted 
by  unanimous  vote  may  increase  the  per  cent,  of  the  cost  and 
expense  of  the  improvement  to  be  specially  assessed  and  may 
order  that  all  or  any  part  of  the  cost  and  expense  of  the  im- 
provement contributed  by  the  county  and  the  interested  town- 
ship or  townships  be  assessed  against  the  property  abutting  on 
the  improvement ;  and  provided  further,  that  the  county  com- 
missioners by  a  resolution  passed  by  unanimous  vote  may  make 
the  assessment  of  ten  per  cent,  or  more,  as  the  case  may  be,  of 
the  cost  and  expense  of  improvement  against  the  real  estate 
within  one-half  mile  of  either  side  of  the  improvement  or 
against  the  real  estate  within  one  mile  of  either  side  of  the 
improvement.  Township  trustees  shall  have  the  same  power 
to  increase  the  per  cent,  to  be  specially  assessed  and  to  change 
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the  assessment  area  where  the  improvement  is  made  on  their 
application.  *  *  *" 

(Remainder  of  section  relates  to  method  of  determining  the 
amounts  of  individual  assessments. 
Section  1217  General  Code,  reads: 

"The  county  commissioners  of  a  county  in  which  a  high- 
way is  constructed  or  improved,  under  the  provisions  of  this 
act,  may,  by  resolution,  waive  a  part  or  all  of  the  apportion- 
ment of  the  cost  and  expense  of  such  highway  as  herein  pro- 
vided to  be  paid  by  the  township  or  townships,  and  assume  a 
part  or  all  of  the  cost  and  expense  of  such  highway  improve- 
ment, in  excess  of  the  amount  received  from  the  state,  up  to 
the  entire  cost  and  expense  of  such  improvement  without  any 
assessment  or  charge  whatever  upon  the  township  or  town, 
ships.  The  township  trustees  of  a  township  in  which  a  high- 
way is  constructed  under  the  provisions  of  this  chapter  (G.  C. 
Sees.  1178  to  1231-3),  may,  by  resolution,  waive  a  part  or  all 
of  the  apportionment  of  the  cost  and  expense  of  such  highway 
as  herein  provided  to  be  paid  by  the  county,  and  assume  any 
part  or  all  of  the  cost  and  expense  of  such  highway  improve,* 
ment,  in  excess  of  the  amount  received  from  the  state  without 
any  assessment  upon  the  county. 

Where  the  application  for  said  improvement  is  made  by 
the  township  trustees,  the  state  may  assume  all  or  any  part  of 
the  county's  proportion  of  the  cost  of  said  improvement.  In 
no  case  shall  the  property  owners  abutting  upon  said  improve- 
ment be  releived  by  the  state,  county  or  township,  from  the 
payment  of  ten  per  cent,  of  the  cost  and  expenses  of  such  im- 

Erovement,  excepting  therefrom  the  cost  and  expense  of 
ridges  and  culverts,  provided  the  total  amount  assessed 
against  any  abutting  property  does  not  exceed  thirty-three 
per  cent,  of  the  valuation  of  such  abutting  property  for  the 
purposes  of  taxation." 

Clearly,  instead  of  increasing  the  basic  statutory  ten  percent  assess- 
ment share  to  twenty-five  percent  under  favor  of  Section  1214  Gen- 
eral Code,  your  commissioners  might  leave  that  share  at  ten  per- 
cent, and  upon  resolution  of  the  township  trustees  as  provided  by 
Section  1217  General  Code,  fix  the  township  share  at  thirty  per- 
cent instead  of  the  basic  fifteen  percent  named  in  Section  1214. 
But,  has  the  time  gone  by  for  action  to  that  end  in  the  particular 
case  you  mention  ? 

It  is  true  that  no  specific  time  is  mentioned  either  in  Section 
1214  or  1217  for  the  determination  of  the  township  and  assessment 
shares.  However,  it  is  noted  that  in  the  case  you  describe,  the 
county  commissioners  followed  the  procedure  that  must  be  re- 
sorted to  in  most  instances, — that  is,  they  issued  and  sold  bonds 
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under  authority  of  Section  1223  General  Code,  in  anticipation  not 
only  of  the  county's  share  of  the  cost  of  the  proposed  improvement, 
but  also  of  the  township's  share  and  assessment  share.  By  impli- 
cation, the  respective  shares  of  the  county,  township,  and  property 
owners  are  to  be  fixed  before  bonds  are  Issued,  since  by  the  terms 
of  Section  1223  the  bonds  are  issued  and  sold. 

"  *  *  *  in  anticipation  of  the  collection  of  such  taxes  and  as- 
sessments or  any  part  thereof,  *  *  *  in  any  amount  not  greater 
than  the  aggregate  sum  necessary  to  pay  the  respective  shares 
*  *  *  payable  by  the  county,  township  or  townships  and  the 
owners  of  the  lands  assessed  *  *  V 

This  logical  course  was  followed  in  the  instance  to  which  your  in- 
quiry refers. 

It  is  therefore  clear  that  the  proposed  change  involves  not  only 
an  increase  in  the  burdens  of  the  taxpayers  of  the  township,  other 
than  those  whose  real  estate  is  within  the  assessment  area,  but 
also  concerns  the  vested  rights  of  the  purchasers  of  the  bonds. 
Moreover,  it  is  to  be  kept  in  mind  that  by  reason  of  Section  5630-1 
General  Code,  the  county,  in  issuing  road  bonds,  must 

"provide  for  the  levying  of  a  tax  upon  all  the  taxable  property 
of  the  county  to  cover  any  deficiency  in  the  payment  or  collec- 
tion of  such  special  assessments  or  township  tax/ 
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so  that  the  proposed  changes  involves  the  possibility  of  an  increase 
in  the  burdens  of  the  taxpayers  of  the  county. 

In  these  circumstances,  a  negative  answer  to  the  question 
which  the  township  trustees  have  submitted  to  you  is  believed  to 
be  imperative  in  the  light  of  the  rule  of  law  laid  down  by  our  Su- 
preme Court  in  the  case  of  State  ex  rel.  Flowers  v.  Board  of  Educa- 
tion, 35  O.S.,  368. 

In  that  case,  a  board  of  education,  by  vote  taken  at  a  regular 
meeting  held  on  August  12,  1879,  adopted  for  use  in  the  schools 
a  certain  text-book.  The  authority  for  the  board's  action  was  a 
statute  providing  in  substance  that  the  board  should  determine  the 
text-books  to  be  used  and  that  a  text-book  adopted  should  not  be 
changed  within  three  years  after  its  adoption  except  upon  consent 
of  three-fourths  of  the  members  of  the  board  given  at  a  regular 
meeting.  Following  the  board's  action  of  August  12th,  the  plain- 
tiff, or  relator,  in  the  case,  purchased  and  paid  for  the  newly- 
adopted  text-books  for  the  use  of  his  child,  who  was  attending 
school  within  the  jurisdiction  of  the  board.  Subsequently,  on 
August  26,  1879,  at  a  regular  meeting,  it  was  voted  by  a  majority 
of  the  board  to  reconsider  the  action  of  August  12th.    The  Supreme 
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Court  held,  in  substance,  that  by  its  action  of  August  12th  the 

board  showed  that  "it  intended  to  exercise  the  powers  conferred 

upon  it  by  law:"  that  by  its  action 

'Its  power  over  the  subject  was  exhausted  for  the  period  of 
three  years  from  that  date,  unless  the  text  book  so  adopted 
should  be  changed  within  that  time  by  the  consent  of  three- 
fourths  of  the  members  of  the  board,  given  at  a  regular  meet- 
ing thereof/' 

and  that  the  vote  taken  on  August  26th,  to  reconsider  the  previous 

action,  was  a  nullity. 

That  the  principle  thus  applied  in  Ohio  has  been  generally 

accepted,  is  shown  by  the  following  text,  quoted  from  15  Corpus 

Juris,  470: 

"Where  a  county  board  or  court  exercises  functions  which 
are  administrative  or  ministerial  in  their  nature  and  which 
pertain  to  the  ordinary  county  business,  and  the  exercise  of 
such  functions  is  not  restricted  as  to  time  or  manner,  it  may 
modify  or  repeal  its  action ;  but  in  no  event  set  aside  or  modify 
a  judicial  decision  or  order  made  by  it  after  rights  have  law- 
fully been  acquired  thereunder,  unless  authorized  so  to  do  by 
express  statutory  provision.  *  *  *  Where  the  previous  ac- 
tion of  the  board  is  in  the  nature  of  a  contract  which  has  been 
accepted  by  the  other  party,  or  on  the  faith  of  which  the  latter 
was  acted,  it  cannot  be  rescinded  by  the  board  without  the 
consent  of  the  other  party.  Conversely,  where  the  proposition 
has  not  been  accepted  or  acted  on  by  the  other  party,  the  board 
may  restrict  or  rescind  its  action.  In  the  absence  of  express 
statutory  authority,  a  county  board  cannot  review  or  reverse 
the  act  of  a  prior  board  performed  within  the  scope  of  authority 
conferred  by  law.*  A  county  board  or  court  may,  however,  at 
the  term  or  session  at  which  an  order  is  made,  revise  or  re- 
scind it,  provided  this  is  done  before  any  rights  accrue  there- 
under, but  ordinarily  they  have  no  power  to  do  such  act  sub- 
sequent to  such  term  or  session.  *  *  *." 

In  the  case  of  Board  of  Commissioners  of  Case  County  vs. 
Road  Company,  88  Indiana,  199,  the  Supreme  Court  of  Indiana 
held  with  reference  to  an  attempt  of  a  board  of  county  commis- 
sioners to  revoke  an  order  granting  a  highway : 

"County  commissioners  cannot  annul  or  set  aside  de- 
cisions made  or  judgments  rendered,  after  the  close  of  the 
term  at  which  they  were  entered." 

The  same  court,  in  the  later  case  of  Plew  v.  Jones,  165  In- 
diana, 21,  held  (first  syllabus) : 

'Where  the  board  of  commissioners  has  made  final  order 
for  the  establishment  of  a  public  drain,  such  board  has  no 
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power  subsequently  to  vacate  such  order  and  annul  such  prior 
proceedings/' 

The  court  said  in  the  course  of  the  opinion: 

"When  the  board  of  commissioners,  on  April  10,  made  the 
final  order  for  the  establishment  and  construction  of  the  ditch, 
its  jurisdiction  over  the  cause  was  at  an  end.  It  had  no  power, 
either  express  or  implied,  at  a  subsequent  term  to  vacate  that 
judgment  and  annul  the  proceedings  theretofore  taken." 

In  the  case  of  Wren  v.  Fargo,  2  Oregon,  19,  it  was  held  by 

the  Supreme  Court  (2nd  syllabus) : 

"The  board  of  county  commissioners  is  a  body  of  limited 
jurisdiction,  and  having  approved  of  the  sheriffs  bond,  the 
commissioners  could  not  afterward,  on  their  own  motion  dis- 
approve the  same,  and  thus  change  the  vested  rights  of  parties 
in  the  bond." 

Similar  rules  have  been  laid  down  as  to  the  action  of  the 
legislative  bodies  of  municipalities.  McQuillin,  Muncipical  Corp- 
orations, Sections  612  and  613;  Dillon,  Municipal  Corporations, 
Section  539.  And  in  State  ex  rel.  Calderwood  v.  Miller,  62  O.  S., 
436,  it  was  held  (first  syllabus) : 

"Where  all  of  the  members  of  a  city  council  in  a  city 
of  the  second  class,  vote  to  elect  a  city  clerk,  and  one  of  the 
candidates  voted  for  receives  a  plurality  of  the  votes  cast,  such 
candidate  is  duly  elected,  and  a  formal  declaration  of  the  result 
is  not  necessary  to  fix  his  right  to  the  office ;  and  thereafter  it 
is  not  within  the  power  of  any  member  of  the  council  to 
change  the  result  by  ^hanging  his  votq/ 


« 


As  against  the  views  stated,  it  is  not  believed  important  that 
the  statutes  do  not  require  the  giving  of  public  notice  prior  to  the 
time  of  the  fixing  by  the  county  commissioners  of  the  shares  of 
the  county,  township  and  property  owners.  The  presumption  is 
that  when  they  took  action  originally,  the  commissioners  were 
governed  solely  by  the  public  interest,  and  that  if  anyone  inter- 
ested had  been  dissatisfied  with  the  action  taken,  he  would  have 
made  protest  before  the  action  was  carried  into  effect  through  the 
issue  of  bonds. 

While  your  letter  does  not  specify  the  date  at  which  the 
commissioners  took  the  action  which  it  is  now  proposed  to  modify, 
it  has  been  learned  that  the  original  resolution  was  adopted  prior 
to  March  1, 1921.  It  thus  appears  that  at  least  one  regular  session 
of  the  board  (the  March  session)  has  elapsed  in  the  meantime. 
(See  Sec.  2401,  fixing  the  first  Mondays  of  March,  June,  September 
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and  December  as  the  commencement  of  the  regular  sessions  of  the 
commissioners.)  It  is  unnecessary  to  inquire  into  the  question  of 
the  power  of  the  commissioners  to  rescind  action  taken  at  a  pre- 
vious session  or  term,  since  in  the  present  case,  as  already  pointed 
out,  the  rights  of  third  parties  have  intervened.  However,  it  is 
to  be  inferred  from  the  opinion  in  Makemson  v.  Kaufman,  35  0.  S., 
444,  that  some  weight  at  least  is  to  be  attached  to  the  matter  of 
sessions  or  terms  of  county  commissioners.  In  that  case,  the 
court  in  holding  that  county  commissioners  had  authority  to 
vacate  an  order  dismissing  a  petition  for  a  road  improvement  for 
want  of  jurisdiction,  took  occasion  to  point  out  both  in  the  opinion 
and  in  the  first  syllabus,  that  the  order  of  vacation  was  made  at 
the  same  session  as  the  order  of  dismissal. 

You  are  advised,  then,  in  specific  answer  to  your  inquiry, 
that  the  board  of  trustees  of  Bethel  township  has  no  authority, 
either  with  or  without  action  on  the  part  of  the  county  commis- 
sioners, to  assume  all  or  any  part  of  the  twenty-five  per  cent, 
assessment  share  as  heretofore  fixed  in  the  resolution  of  the  county 
commissioners. 

A  Person  Who  Takes  up  His  Residence  in  This  State  Less  Than 
Six  Months  Next  Preceding  the  Day  Before  the  Second  Monday 
of  April  in  a  Given  Year,  with  a  Bona  Fide  Intention  of  Remain- 
ing Here  Permanently,  is  Subject  to  Taxation  in  This  State  in 
Respect  of  His  Moneys,  Credits  and  Investments  Held  on  That 
Day.  

No.  2323—  (Opinion  Dated  August  12,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  The  Commission  requests  the  opinion  of  this  de- 
partment upon  the  following  question: 

"Mr.  A  took  up  his  residence  in  this  state  January  15, 1921, 
with  the  intention  of  remaining  here  permanently.  On  April 
10, 1921,  he  was  the  owner  of  certain  personal  property,  in  the 
form  of  the  taxable  stock  of  a  foreign  corporation. 

Is  he  required  to  make  any  tax  return  in  Ohio  for  the 
current  year  ?" 

The  following  provisions  of  the  General  Code  may  be  quoted: 

"Sec.  5373.  A  person  who  has  his  actual  or  habitual  place 
of  abode  in  this  state  for  the  larger  portion  of  the  twelve 
months  next  preceding  the  day  before  the  second  Monday  of 
April  in  each  year,  shall  be  a  resident  of  this  state  for  the  pur- 
pose of  taxation,  and  the  personal  property  which  he  is  re- 
quired by  law  to  list  shall  be  taxable  therein,  unless,  on  or  be- 
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fore  that  day  he  has  changed  his  place  of  abode  to  a  place  with- 
out this  state  with  the  bona  fide  intention  of  continuing  ac- 
tually to  abide  permanently  without  this  state.  The  fact 
that  a  person  who  has  so  changed  his  actual  place  of  abode, 
within  six  months  from  so  doing,  again  abides  within  this 
state,  shall  be  prima  facie  evidence  that  he  did  not  intend  per- 
manently to  have  his  actual  place  of  abode  without  this  state. 
Such  person,  so  changing  his  actual  place  of  abode  and  not  in- 
tending permanently  to  continue  it  without  this  state  and  not 
having  listed  his  property  for  taxation  as  a  resident  of  this 
state,  for  the  purpose  of  having  his  property  listed  for  taxa- 
tion within  this  state,  shall  be  deemed  to  have  resided  on  the 
day  when  such  property  should  have  been  listed,  at  his  last 
actual  or  habitual  place  of  abode  within  this  state.  The  fact 
that  a  person  whose  actual  or  habitual  place  of  abode  during 
the  greater  portion  of  such  twelve  months  has  been  within  this 
state,  does  not  claim  or  exercise  the  right  to  vote  at  public 
elections  within  this  state,  shall  not  of  itself  constitue  him  a 
non-resident  of  this  state  within  the  meaning  of  this  section." 

"Sec.  5374.  A  person  or  property  subject  to  taxation 
within  this  state,  shall  not  be  relieved  therefrom  by  the  next 
preceding  section  nor  shall  any  provision  thereof  repeal  any 
statute  now  in  force  as  to  the  taxation  of  personal  property." 

"Sec.  5374-1.  The  personal  property,  moneys,  credits,  in- 
vestments in  bonds,  stocks,  joint  stock  companies  or  otherwise 
of  persons  moving  into  this  state  from  another  state  between 
the  day  preceding  the  second  Monday  of  April  and  the  first 
day  of  October,  in  any  year,  shall  be  listed  for  taxation  for  such 
year  in  all  respects  agreeably  to  the  provisions  of  this  chapter; 
unless  the  person  required  to  list  the  same  shows  to  the  asses- 
sor, under  oath,  and  by  producing  a  copy  of  the  assessment 
duly  certified  to  by  the  proper  officer  of  the  state  or  subdi- 
vision thereof  in  which  said  property  was  assessed,  that  the 
same  property  has  been  listed  and  assessed  for  taxation  for 
that  year  in  such  other  state,  or  that  such  property  has  been 
received  by  him  in  exchange  for  property  so  listed  or  as- 
sessed." 

"Sec.  5328.  All  real  or  personal  property  in  this  state, 
belonging  to  individuals  or  corporations,  and  all  moneys,  cred- 
its, investments  in  bonds,  stocks,  or  otherwise,  of  persons  re- 
siding in  this  state,  shall  be  subject  to  taxation,  except  only 
such  property  as  may  be  expressly  exempted  therefrom.  *  *  *" 

The  only  question  to  be  considered  is  whether  the  first  clause 
of  Section  5373  is  to  be  construed  as  requiring  residence  in  this 
state  for  the  larger  portion  of  the  twelve  months  next  preceding 
the  day  before  the  second  Monday  of  April,  in  order  to  subject  a 
person  to  taxation  on  his  moneys,  credits  and  investments.  Liter- 
ally it  seems  to  have  this  import;  but  when  Sections  5374  and 


Attorney  General  513 

5374-1  are  taken  into  account  this  literal  import  is  negatived.  Sec- 
tion 5374,  for  example,  says  that  nothing  in  Section  5373  shall 
relieve  a  person  from  taxation  in  this  state;  whereas  the  effect 
of  reading  the  six  months'  requirement  in  the  way  suggested 
would  be  to  relieve  from  taxation  in  this  state  a  person  who- is 
an  actual  resident  of  Ohio  on  the  day  preceding  the  second  Mon- 
day of  April.  This  section  was  a  part  of  the  same  original  section 
with  what  is  now  Section  5373  of  the  General  Code,  namely,  Sec- 
tion 2735a  of  the  Revised  Statutes.  Section  5374-1  is  of  more  re- 
cent enactment  (106  0.  L.,  248) ;  it  is  therefore  perhaps  not  en- 
titled to  great  weight  in  the  construction  of  Section  5373.  It 
assumes,  however,  that  a  person  actually  residing  in  Ohio  on  the 
day  preceding  the  second  Monday  of  April  is  subject  to  taxation, 
for  it  provides  that  if  a  person  comes  into  Ohio  after  that  date  and 
before  the  first  day  of  October,  he  shall  be  taxed  in  respect  of  his 
intangibles,  etc.  in  Ohio,  unless  he  can  show  that  he  was  taxed 
in  the  state  from  which  he  came. 

A  very  careful  consideration  of  the  first  two  of  the  above 
quoted  sections  was  given  by  Clarke,  D.  J.,  in  Rockefeller  v. 
O'Brien,  224  Fed.,  541.  In  that  case  it  was  sought  to  apply  the 
literal  import  of  Section  5373  to  a  person  who  had  actually  had 
his  place  of  abode  in  Ohio  for  the  six  months  next  preceding  the 
second  Monday  of  April,  but  without  the  intention  of  remaining 
permanently  in  this  state,  and  indeed  at  a  time  when  he  still  re- 
tained a  legal  domicile  in  the  State  of  New  York.  Lengthy  quota- 
tion from  that  opinion  will  not  be  made  herein.  The  following 
analysis  made  by  the  learned  judge,  at  pp.  551  et  seq.  of  the  opin- 
ion is  sufficient: 

"(1)  That  if  a  man  shall  make  his  actual  place  of  abode 
within  the  state  for  more  than  6  months  of  any  year,  as  the 
year  is  divided  by  the  act  for  taxing  purposes,  this  fact,  un- 
explained and  unrebutted,  shall  render  him  a  resident  of  the 
state,  so  that  he  may  be  taxed  as  a  citizen  is  taxed ;  but  such 
residence  may  be  explained  and  shown  by  evidence  to  have 
been  temporary  in  its  character,  without  any  intention  on  the 
part  of  the  person  to  make  Ohio  his  permanent  abode  or  resi- 
dence, and,  when  this  is  proved,  he  shall  not  be  subject  to  such 
taxation. 

(2)  That  if,  after  such  a  person  shall  have  resided  in  the 
state  the  required  period,  he  shall  remove  from  the  state  be- 
fore tax  listing  day,  with  the  purpose,  in  good  faith,  to  estab- 
lish his  permanent  home  elsewhere,  then  he  shall  not  be  taxed 
under  its  terms.  Whether  such  removal  from  the  state  was 
with  the  bona  fide  intention  of  permanently  abiding  without  it 
is  plainly  a  question  of  fact  to  be  determined  by  a  court  upon 
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the  evidence  that  may  be  adduced  bearing  upon  the  question. 

(3)  But  if  the  person  so  removing  from  the  state  shall 
return  to  it  within  6  months  of  such  removal,  this  return  is 
made  by  the  statute  'prima  facie  evidence'  to  be  considered  by 
a  court  that  he  did  not  intend  when  he  left  the  state  to  perma- 
nently have  his  place  of  abode  without  the  state,  and  he  shall 
be  taxed  as  if  he  had  remained  in  thejrtate  until  the  tax  list- 
ing day. 

(4)  The  fact  that  such  a  person  may  renounce  his  right 
to  vote  in  the  state,  while  evidence  of  his  non-residence,  shall 
not  be  conclusive  of  his  really  being  a  non-resident,  as  it  might 
be  if  the  statute  had  not  been  enacted. 

Thus  plainly  the  statute  contemplates  that  a  man  may 
have  his  place  of  abode  within  Ohio  for  the  required  6  months, 
and  yet  be  a  non-resident  of  the  state  all  the  time  within  the 
meaning  of  the  tax  laws  of  Ohio,  and  not  so  taxable  in  the  state 
on  his  intangible  property,  and  whether  he  is  such  a  non- 
resident or  not  is  for  the  courts  to  determine  upon  the  evi- 
dence introduced  in  each  case.  In  the  case  under  consider- 
ation, it  is  admitted  that  Mr.  Rockefeller,  all  of  the  time  he 
was  in  Ohio  in  the  years  1913  and  1914,  was  a  citizen  of  the 
state  of  New  York ;  that  he  was  a  voter  of  that  state ;  that  he 
was  taxed  there,  presumably  upon  this  very  property ;  that  he 
had  his  permanent  home  there;  and  it  cannot  be  doubted  on 
the  testimony  introduced  on  this  trial  that  he  came  to  Ohio  in 
June,  1913,  as  he  had  often  done  before,  simply  for  a  summer 
visit,  which  was  continued  longer  than  usual  because  of  the 
illness  of  members  of  his  family.  Neither  can  it  be  doubted 
that  when  he  left  the  state  he  left  it  with  the  purpose  of  per- 
manently residing  in  the  state  of  New  York,  which  had  been 
his  home  for  more  than  30  years. 

With  these  facts  before  us,  in  the  opinion  of  this  court, 
there  can  be  no  doubt  at  all  that,  notwithstanding  the  pro- 
visions of  the  act  of  April  14, 1900,  Mr.  Rockefeller  was  a  non- 
resident of  Ohio  when  the  tax  return  in  dispute  was  made,  and 
that  he  could  not  properly  be  taxed  upon  his  intangible  prop- 
erty under  the  terms  of  that  statute." 

It  thus  appears  that  the  Federal  court  construed  the  statute 
as  having  the  effect  of  attaching  certain  legal  inferences  to  certain 
facts.  It  is  to  be  regarded  not  as  an  exclusive  means  of  arriving 
at  the  legal  conclusion  that  a  person  is  a  resident  of  Ohio,  but  as 
an  effeort  to  solve  this  ofttimes  difficult  question  by  creating  cer- 
tain presumptions.  In  the  case  stated  by  the  Commission  no 
necessity  exists  for  raising  any  presumption.  It  is  stated  that  the 
person  in  question  was  actually  living  in  Ohio  on  tax  listing  day 
with  the  intention  of  remaining  here  permanently.  That  being 
the  case  he  has  acquired  legal  domicile  and  residence  for  the  pur- 
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pose  of  taxation  in  this  state.  Section  5373  is  no  more  to  be  con- 
strued as  excusing  him  from  taxation  thai)  it  was  construed  by 
the  Federal  court  as  subjecting  to  taxation  a  person  whose  out- 
ward conduct  conformed  to  its  terms,  but  whose  actual  intention 
was  not  such  as  to  make  him  a  legal  resfdent  of  this  state. 

A  former  opinion  of  this  department  contains  an  intimation 
contrary  to  the  conclusion  reached  in  this  opinion.  See  Opinions 
of  Attorney  General  for  1917,  Vol.  II,  p.  1027,  wherein,  after  qupt- 
ing  Section  5373,  supra,  it  was  said: 

"It  will  be  observed  that  by  the  provisions  of  this  section 
the  legislative  policy  of  this  state  as  embodied  therein  does 
not  go  so  far  as  to  tax  the  personal  property  of  all  persons  who 
reside  within  the  state  on  tax  listing  day,  but  that  residence 
therein  for  the  larger  portion  of  the  twelve  months  next  pre- 
ceding the  day  before  the  second  Monday  of  April  is  required 
in  order  to  establish  what  might  be  called  a  tax  domicile 
herein." 

The  facts  then  before  the  Attorney  General  did  not  make 
necessary  any  conclusion  on  this  point,  however,  as  it  was  appar- 
ent that  the  person  in  question  there  had  actually  resided  in  Ohio 
for  a  period  of  between  seven  and  eight  months  next  preceding 
the  second  Monday  of  April,  1917.  The  remark  above  quoted  was 
not  carried  into  the  syllabus  of  the  opinion,  and  this  department 
does  not  now  concur  therein. 

It  is  accordingly  the  opinion  of  this  department  that  a  person 
who  takes  up  his  residence  in  this  state  less  than  six  months 
next  preceding  the  day  before  the  second  Monday  of  April  in  a 
given  year,  with  a  bona  fide  intention  of  remaining  here  perma- 
nently, is  subject  to  taxation  in  this  state  in  respect  of  his  moneys, 
credits  and  investments  held  on  that  day. 


Fines  Collected  in  Prosecutions  Had  Under  Supplemental  Section 
12680-1  General  Code  (S.  B.  No.  219,  109  O.L.,  243),  Are  to  be 
Distributed  According  to  the  Provisions  of  Sections  5900,  5901, 
and  12683  General  Code. 


No.  231^— (Opinion  Dated  August  12,  1921.) 

Hon.  J.  T.  Tracy,  Auditor  of  State,  Columbus,  Ohio. 

Dear  Sir :    Your  letter  requesting  an  opinion  reads  thus : 

"On  May  16,  1921,  a  supplemental  section  (12680-1  en- 
acted by  the  General  Assembly) ,  was  filed  with  the  Secretary 
of  State. 
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I  desire  an  opinion  from  your  department  as  follows : 
In  case  of  a  conviction  for  a  violation  of  any  provision  un- 
der this  supplemental  Section  12680-1,  will  the  fine  collected 
be  disposed  of  under  the  provision  of  Section  12683  General 
Code?  If  not  disposed  of  under  Section  12688  General  Code, 
under  what  section  shall  we  dispose  of  same  ? 

Section  12680-1  General  Code,  found  in  S.  B.  No.  219,  passed 
April  29, 1921,  reads : 

"Whoever,  being  engaged  in  the  business  of  trafficking  in 
cigarettes,  cigarette  wrappers  or  a  substitute  for  either,  or 
cigars  or  tobacco,  fails  to  post  and  keep  constantly  displayed  in 
a  conspicuous  place  in  the  building  where  such  business  is  car- 
ried on,  a  copy  of  Section  12965  of  the  General  Code,  regulat- 
ing the  sale  of  tobacco  and  cigarettes  to  minors,  shall  be  fined 
not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars, 
and  for  each  subsequent  offense  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  two  hundred  dollars.  Copies 
of  such  law  shall  be  obtained  from  the  county  auditor. 

The  secretary  of  state  shall  distribute  copies  of  the  above 
mentioned  section  of  the  General  Code  to  the  county  auditors 
of  the  various  counties,  who,  in  turn,  shall  distribute  the  same 
to  any  dealer  in  cigarettes  or  tobacco  in  the  county  who  has 
made  application  therefor." 

This  section  is  declared  in  the  title  of  the  act  to  be  a  supple- 
ment to  Section  12680  of  the  General  Code  of  Ohio.  It  makes  no 
statement  as  to  the  disposition  of  the  fines  collected  in  prosecutions 
had  for  violation  of  its  provisions.  It  is,  however,  a  supplemental 
section  to  a  section  of  a  system  of  laws  regulating  the  trafficking 
in  cigarettes,  being  Sections  12680  to  12683,  inclusive,  of  Chapter  6 
of  Title  I,  Penal  Code,  Offenses  Against  Public  Health,  of  the  Gen- 
eral Code  of  Ohio. 

Section  12683  General  Code  reads : 

"In  case  of  a  conviction  for  the  violation  of  any  provision 
of  the  next  three  preceding  sections,  the  person  who  furnished 
the  information  from  which  such  conviction  resulted  shall  be 
paid  one-half  of  the  fine  collected." 

Manifestly,  if  Section  12680-1  General  Code  cannot  be  found  to 
be  a  part  of  Section  12680,  but  is  a  new  or  other  section,  the  pro- 
visions of  Section  12683  General  Code  cannot  be  made  to  apply  to 
the  distribution  of  one-half  of  the  fines  collected  thereunder  to  the 
informant  causing  conviction,  since  Section  12680-1  General  Code  is 
not  one  of  the  "three  preceding  sections"  described  in  Section  12683. 

Section  5900  General  Code  provides  that  "the  revenue  and  fines 
collected  under  the  provisions  of  this  chapter  and  the  penal  laws  re- 
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lating  to  cigarettes,  shall  be  distributed  as  follows,  to-wit ;  in  each 
county.  *  *  *»  Section  5901  General  Code  provides  for  a  further 
distribution  of  the  fees  and  fines  to  certain  other  political  divisions. 

In  supplemental  Section  12680-1  General  Code,  being  a  penal 
law,  there  can  be  no  doubt  that  the  fines  going  to  the  state,  county, 
city,  etc.,  are  provided  for  expressly  by  Section  5900  General  Code. 
Under  Section  5899  General  Code  the  informer  gets  one-half  of  the 
assessment  and  penalty  recovered  for  selling,  etc.,  cigarettes  with- 
out having  paid  the  fifty  dollars  assessment  required  to  legally  en- 
gage in  such  trafficking. 

This  will  dispose  of  your  question  in  so  far  as  the  disposition 
of  the  fines  that  go  to  the  state,  county,  etc.,  is  concerned,  that  is, 
one-half  of  such  fines  are  to  be  distributed  in  this  manner.  This 
conclusion  then  leaves  the  distribution  of  the  remaining  one-half 
of  the  fines  collected  in  such  cases,  or  in  cases  where  information  has 
been  given  by  some  one  which  resulted  in  conviction. 

A  rule  of  construction  found  in  Cincinnati  v.  Connor,  55  O.S., 

82,  in  the  syllabus,  is  as  follows : 

"Where,  in  a  code  or  system  of  laws  relating  to  a  particu- 
lar subject,  a  general  policy  is  plainly  declared,  special  pro- 
visions should,  when  possible,  be  given  a  construction  which 
will  bring  them  in  harmony  with  that  policy." 

Applying  this  rule,  it  would  appear  that  Section  12680-1,  being 
a  section  of  a  penal  code,  offenses  against  public  health,  and  one  of  a 
series  applying  to  trafficking  in  cigarettes,  should  be  so  construed 
that  one-half  of  the  fines  produced  by  the  information  given  by  the 
person  responsible  for  conviction  should  go  to  such  person,  even 
though  no  express  statement  of  the  section  of  the  law  directs.  The 
rule  of  strict  construction  of  penal  laws  does  not  apply  to  this  side  of 
the  question  since  that  rule  is  invoked  for  the  benefit  of  the  accused. 

This  statute  is  silent  on  the  details  of  the  expense  of  furnish- 
ing copies  of  Section  12965  General  Code  to  dealers  for  display,  and 
silent  as  to  form,  size,  place  and  general  character  of  such  display, 
though  it  seems  to  have  been  the  purpose  of  the  legislature  in  pass- 
ing this  law  that  said  Section  12965  should  be  prominently  displayed 
with  a  certificate  for  the  sale  of  cigarettes. 

In  Opinions  of  the  Attorney  General,  1920,  Vol.  I,  page  415,  a 
question  similar  to  the  one  you  ask  was  discussed,  from  which  the 
following  is  quoted : 

"In  the  case  of  City  of  Cincinnati  vs.  Taft,  63  O.S.,  163, 
Chief  Justice  Shauck  in  his  opinion  in  part  said : 

The  act  before  us  is  supplementary  to  that  whose  valid- 
ity was  *  *  *  affirmed.    Counsel  for  the  plaintiff  are  aware  of 
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the  familiar  rule  that  supplementary  acts  are,  in  their  inter- 
pretation, subject  to  the  same  rules  as  those  which  they  sup- 
plement, to  the  end  that  the  entire  body  of  legislation  so  re- 
lated may  operate  harmoniously.  Nor  do  we  understand  them 
to  deny  that  this  rule  embraces  all  constitutional  questions 
which  may  have  been  involved  in  the  original  act/ 

In  the  case  of  Miller  vs.  Miller,  et  al.,  21  O.C.C.  (n.s)  181, 
it  was  held : 

'Where  the  legislature  in  the  enactment  of  a  law  states 
that  it  is  to  supplement  a  certain  statute,  it  thereby  becomes 
a  part  of  that  statute,  even  though  separately  numbered,  and 
another  previously  enacted  law  applying  to  cases  arising  under 
the  original  statute  applies  also  to  cases  arising  under  the 
supplementary  section  as  well.9 

It  will  be  observed  that  in  effect  the  operation  of  a  sup- 
plemental section  is  very  similar  to  an  amendment.  As  stated 
by  the  lexicographers,  'to  supplement*  means  to  fill  up  or  sup- 
ply by  additions ;  to  add  to  or  something  added  to  a  thing  to 
complete  it.'  In  fact  the  authorities  generally  concede  that  a 
supplement  to  a  statute  is  a  form  of  amendment  and  the  courts 
have  frequently  held  that  an  amended  section  is  to  be  treated 
as  if  it  were  a  part  of  the  original  act." 

Following  the  construction  applied  to  supplemental  sections  of 
the  law  as  stated  in  the  court's  opinion  above  quoted,  it  is  the  opin- 
ion of  this  department  that  Section  12680-1  General  Code  is  to  be 
looked  upon  as  a  part  of  said  original  Section  12680,  and  that  the 
fees  obtained  under  convictions  under  said  supplemental  section  are 
to  be  distributed  as  required  in  Sections  5900,  5901,  and  12683  Gen- 
eral Code. 
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NEW  INCORPORATIONS 

The  Cuyahoga  Towel  Supply  & 
Laundry  Co.,  Cleveland;  $50,000.  J. 
Virgil  Cory,  W.  R.  Kiefer,  Ruth  M. 
Hanlon,  Mary  Galloway,  Ruth  H. 
Fraser. 

The  Youngstown  News  Agency  Co., 
Youngstown;  $10,000.  C.  Lando, 
Thos.  E.  Greens,  Fred  E.  Wirtshafter, 
Helen  Allen,  Ella  M.  Stevenson. 

The  Geneva  Inn  Co.,  Cleveland; 
$125,000.  E.  H.  Krueger,  A.  W. 
Thomas,  Milton  C.  Portmann,  H.  Ger- 
spacher,  F.  H.  Sellberg. 

The  Glen  wood  Mineral  Springs  Ho- 
tel Co.,  Columbus;  $125,000.  F.  T. 
Slagle,  Leona  C.  Oestreicker,  C.  E. 
Kitrell,  H.  C.  Park,  E.  N.  Huggins. 

The  Wolverine  Oil  Co.,  Cleveland, 
$400,000.  J.  G.  Tomson,  W.  P.  Laugh- 
ter, Jas.  W.  Fraser,  A.  R.  Knight,  Jos. 
T.  Barry. 

The  Ome  Gardens  Co.,  Dayton, 
$625.00.  Maxwell  C.  Whitmore/  Are 
Dee  Ames,  J.  D.  Chamberlain,  J.  B. 
Coolidge,  Melville  Ritchie. 

The  Achroff  Wrench  and  Vise  Co., 
Akron,  $500.00.  John  R.  Long,  Kit- 
tie  M.  Long,  Edw.  A.  Maynard,  Arthur 
E.  Maynard,  Rose  D.  Maynard. 

The  Klein  Structural  Steel  Co., 
Bellevue,  $1,000.  C.  P.  Klein,  W.  L. 
Willing,  C.  W.  Burk,  F.  W.  Hager,  I. 
R.  Felker. 

The  E.  N.  Lodge  Co.,  Columbus, 
$90,000.  Edward  N.  Lodge,  Frank  M. 
Lodge,  John  M.  Lodge,  Charles  F. 
Brannan,  Herbert  L.  Fosnaugh. 

The  Wadsworth  Farmers  Equity- 
Exchange  Co.,  Wadsworth,  from  $30,- 
000  to  $60,000. 

The  Gallipolis  Packet  Co.,  Galli- 
polis,  $20,000.  D.  G.  Gill,  T.  S.  Hanes, 
Chas.  E.  Holzer,  J.  W.  Mootz,  G.  E. 
Womeldorff. 

The  Franklin  Improvement  Co., 
Cleveland,  $25,000.  Jno.  Legan,  Louis 
Bohnsaik,  Max  Berger,  Edmund  Chil- 
lik,  August  Dittmer. 

The  Avery  Oil  and  Grease  Co.,  Ash- 
land, $25,000.  H.  L.  Avery,  J.  A. 
Secunde,  C.  C.  Sherick,  Martha  Stoner, 
W.  M.  Liston. 

The  Echo  Dairy  Co..  Cleveland, 
$10,000.  Max  Price,  H.  J.  Hollander, 
Abe  Abramson,  I.  Task,  H.  Schwartz. 


The  Apex  Spring  Cover  Co.,  Cleve- 
land, $100,000.    H.  W.  P.  Storer,  J.  C. 
Storer  F.  A.  Lennie,  Carl  W.  Schaefer, 
.F.  A.  Pagel. 

The  Mica  Products  Co.,  Cleveland, 
$500.00.  W.  C.  Merrick,  Chas.  Follett, 
Warren  M.  Briggs,  Fred  J.  Perkins,  L. 
B.  Davenport. 

The  New  London  Picnic  and  Amuse- 
ment Co.,  New  London,  $1,000.  Leroy 
Baker,  R.  H.  Seiler,  W.  B.  Messenger, 
J.  T.  Hogsett,  John  L.  Gassell. 

The  Carolina  Clay  Co.,  E.  Liverpool, 
$50,000.  C.  V.  Beatty,  B.  W.  Hun- 
sicker,  Thos.  H.  Sant,  Mary  D. 
Smurthwaite,  Robert  Sant. 

The  Fairfax  Bldg.  Co.,  Cleveland, 
from  $30,000  to  $5,000.    (Decrease.) 

The  Eastern  Electric  Sales  Co., 
Cleveland,  $3,000.  J.  Breland  Daniel, 
K.  M.  Deaver,  Chas.  D.  Groppen- 
bacher,  F.  I.  Groppenbacher,  W.  W. 
Hale. 

The  Albert  Hotel  Co.,  New  Paris, 
$100,000.  Wm.  I.  Lyman,  Edward  D. 
Hensley,  Thomas  W.  Crider,  Earl 
Laurel,  V.  V.  Brumbaugh. 

The  Universal  Appliance  Co.,  Cleve- 
land, $10,000.  Carl  E.  Roth,  T.  C. 
Dunlap,  <I«orge  J  Both,  Harry  Lunt, 
Mary  C.  Dun  Jap. 

The  City  Furnace  &  Clothes  Dryer 
Co.,  Cleveland,  $10,000.  Isadore  Bre- 
sin,  Abraham  Laven,  Leo  Rose,  Re- 
becca Bresin,  Saul  S.  Danaceau. 

The  Equalizing  Roller  Bearing  Co., 
Cleveland,  $1,000.  J.  A.  Curtis,  D. 
Terrette,  H.  Ungerman,  Nelson  A. 
Arend,  E.  C.  Gerstacker. 

The  Pennsylvania  Oil  Works  Co., 
Cincinnati,  $50,000.  C.  R.  Biehl,  E.  M. 
Swango,  H.  E.  Dolle,  William  A. 
Evans,  Wm.  Holmes. 

The  Corn  Harvesting  Mfg.  Co., 
Shelby,  $100,000.  Jos.  Promenschen- 
kel,  Harry  F.  Kile,  Fred  L.  Ketzer, 
Edw.  J.  Promenschenkel,  Victorine 
Yetzer. 

The  Superior  and  Twenty-fifth 
Building  Co.,  Cleveland,  $500.00.  Roy 
C.  Green,  Howard  L.  Barkdull,  H.  G. 
Prucha,  F.  S.  Whitcomb,  Chas.  C. 
Owens. 

The  Ohio  Motor  Bus  Co.,  Columbus, 
$50,000.  I.  C.  Robinson,  Park  Snider, 
Earl  Snider,  Benj.  Daughtery,  R.  E. 
McCollum. 
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The  Mercantile  Electric  Co.,  Cleve- 
land, $10,000.  Max  E.  Meisel,  Lor- 
etta  T.  Kelly,  Helen  L.  Johns,  E.  M. 
Nichols. 

The  Lakeview  Park  Co.,  Fostoria, 
$35,000.  Harry  J.  Sommers,  Ora  R. 
Wade,  P.  L.  Twining,  H.  J.  Adams,  H. 
B.  Lee. 

The  Powers-Holbert  Peed  Co.,  Day- 
ton, $50,000.  Frank  R.  Powers, 
Frank  A.  Holbert,  James  K.  Gebhart, 
Edwin  J.  Leen,  Henry  H.  Hollencamp. 

The  Bate  Brothers  Development 
Co.,  Newton  Falls,  $500.00.  Sara 
Petty,  Helen  Shoenberger,  M.  B. 
Tayler,  Myron  Davis,  Ruth  Whitney. 

The  Cuyahoga  Paint  Removing  Co.. 
Cleveland,  $50,000.  A.  V.  Singleton, 
M.  J.  Martin,  Wm.  M.  Byrnes,  w.  A. 
Kane,  A.  M.  Duffy. 

The  Blanchard  Realty  Co.,  Canton, 
$100,000.  L.  D.  Blanchard,  Harry  E. 
Fife,  Hunter  S.  Armstrong,  Russell 
H.  Mack,  A.  M.  McCarty. 

The  Charles  Mashek  Co.,  Cleveland, 
$15,000.  Chas.  Mashek,  J.  H.  Van- 
Derveer,  H.  Polatsek,  J.  H.  Bustard, 
E.  M.  Longfellow. 

The  Elyria  Chemical  Co.,  Elyria, 
$50,000.  Lewis  B.  Calhoun,  Chas.  F. 
Cox,  M.  E.  Buehrle,  W.  H.  Rider, 
Eugene  Rider. 

The  Rocky  River  Oil  Co.,  Cleveland, 
$50,000.  C.  J.  Weideman,  C.  B.  Apple, 
M.  A.  Monaghan,  F.  K.  Stem,  John  A. 
Nicding. 

The  Italian  Specialty  and  Importing 
Co.,  Cleveland,  $10,000.  Wm.  A.  Mc- 
Afee, A.  B.  Oakes,  C.  E.  VanGorder, 
M.  L.  Meade,  A.  C.  Blasie. 

The  Bellaire  Apartment  House  Co., 
Bellaire,  $28,000.  W.  J.  McClain,  Jr., 
Myrtle  Bell  McClain,  Crawford  Phil- 
lips, Ora  M.  Phillips,  S.  B.  McClain. 

The  Idividual  Homes  Co.,  Cleve- 
land, $10,000.  T.  A.  Copp,  W.  W.  Dib- 
rell,  R.  A.  Wise,  E.  J.  Sweeney,  J.  J. 
CMalley. 


The  Mogadore  Trucking  Co.,  Moga- 
dore,  $5,000.  W.  E.  Youngs,  Frank 
Seiberling,  W.  E.  Slabaugh,  Robt. 
Guinther,  R.  L.  Brannan. 

The  General  Oil  Producing  Co., 
Youngstown,  $100,000.  Asahel  S.  Dil- 
lon, Walter  D.  Griffith,  Eleanor  D. 
Griffith,  E.  G.  Dillon,  M.  S.  Dillon. 

The  Lachman  and  Knau  Amusement 
Co.,  Cincinnati,  $25,000.  Louis  Knau, 
John  A.  Lackman,  Harry  A.  Wiech- 
man,  George  H.  Haldy,  H.  F.  Koenig, 
Jr. 

The  C.  McDonald-Lexington  Motor 
Car  Co.,  Columbus,  $10,000.  Chas. 
McDonald,  M.  E.  McDonald,  W.  Van 
Hutton,  C.  W.  Harper,  H.  N.  Mar- 
shall. 

Increases. 

The  Kavanaugh  De  Niro  Construc- 
tion Co.,  Youngstown,  from  $5,000  to 
$50,000. 

The  Loell  Aircraft  Co.,  Oberlin, 
from  $15,000  to  $60,000. 

The  Verno  Oil  and  Gas  Company, 
Mt.  Vernon,  from  $5,000  to  $25,000. 

The  Auto  Electrical  Maintenance 
Co.,  Cleveland,  from  $10,000  to  $75,- 
000. 

The  Wapakoneta  Building  &  Svgs. 
Co.,  Wapakoneta,  from  $600,000  to 
$2,000,000. 

The  Minglewood  Coal  Co.,  Wooster, 
from  $50,000  to  $200,000. 

The  Delphos  Home  Telephone  Co., 
Delphos,  from  $75,000  to  $100,000. 

Decreases. 

The  H.  D.  Smith  Co.,  Cincinnati, 
from  $75,000  to  $65,000. 

The  United  States  Handle  Co., 
Piqua,  from  $10,000  to  $500.00. 

The  S.  T.  &  G.  A.  Gebhart  Co.,  Day- 
ton, from  $150,000  to  $50,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2355 — In  the  Matter  of  the  Application  of  The  Ohio  State  Tele- 
phone Company  for  Authority  to  Extend  $2,156,000.00  Under- 
lying Guaranteed  Bonds  of  The  United  States  Telephone  Com- 
pany.   Prayer  Granted. 


(Dated  August  26,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
consideration  upon  the  application  of  The  Ohio  State  Telephone 
Company,  (a  consolidated  telephone  company — one  of  the  constit- 
uent companies  being  The  United  States  Telephone  Company— duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio) ,  for  the  consent  and  authority  of  this  commission  to  ex- 
tend, for  a  period  of  twenty  years  from  July  1st,  1921,  the  maturity 
date  of  $2,156,000.00,  principal  sum,  of  the  five  per  cent  mortgage 
bonds  of  The  United  States  Telephone  Company,  which  became  due 
January  1st,  1919,  and  the  time  of  the  payment  of  which,  by  con- 
tract with  the  holders  thereof,  was  extended  to  December  1st,  1921, 
and  the  payment  of  which  bonds  has  been  guaranteed  by  the  appli- 
cant herein,  for  a  consideration  consisting  of  the  payment,  during 
such  extended  period  of  said  bonds,  of  interest  at  a  rate  not  exceed- 
ing seven  per  cent  per  annum,  and  the  costs  and  expenses  incident 
to  such  extension,  the  amount  of  which  shall  not  exceed  five  and 
one-half  percentum  of  the  principal  amount  of  the  bonds  so  ex- 
tended. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

That  the  applicant  has  now  issued  and  outstanding  under- 
lying bonds  of  the  principal  sum  of  $2,516,000.00  originally  is- 
sued by  The  United  States  Telephone  Company  but  the  pay- 
ment of  which  has  been  guaranteed  by  the  applicant,  which 
will  mature  upon  the  first  day  of  December,  1921,  and  must, 
on  said  date,  be  discharged  or  lawfully  refunded ; 

That,  under  the  conditions  now  existing  in  the  financial 
markets  it  would  be  exceedingly  difficult,  if  not  impractical  to 
dispose  of  new  securities  with  which  to  so  discharge  or  refund 
said  maturing  indebtedness,  and  that  an  extension  of  the  ma- 
turity date  thereof,  upon  reasonable  terms,  would  be  prefer- 
able to  a  sacrifice  of  new  securities. 

That  the  proposed  extension  of  said  maturity  date  of  said 

521 


522  Department  Reports 

underlying  bonds  is*  reasonably  required  and  necessary,  and 

That,  the  applicant  now  having  mortgage  bonds  issued 
and  outstanding  in  excess  of  its  issued  and  outstanding  capi- 
tal stock,  the  retention  of  such  extended  mortgage  bonds,  is- 
sued by  The  United  States  Telephone  Company,  for  the  ex- 
tended period  thereof  in  excess  of  applicant's  issued  and  out- 
standing capital  stock  should  be  specifically  consented  to,  au- 
thorized and  approved. 

and  is  satisfied  that  consent  and  authority  for  such  extension  of 
said  mortgage  bonds,  issued  by  The  United  States  Telephone  Com- 
pany, should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Ohio  State  Telephone  Company  be, 
and  hereby  it  is  authorized  to  extend,  for  a  period  of  twenty  years 
from  July  1st,  1921,  by  paying,  during  such  extended  period,  inter- 
est at  the  rate  of  seven  percent  per  annum,  payable  semi-annually, 
and  the  expenses  and  costs  incident  to  such  extension,  which  shall 
not  exceed  five  and  one-half  percentum  of  the  principal  amount  of 
such  bonds,  the  maturity  date  of  the  five  percent  mortgage  bonds, 
originally  issued  by  The  United  States  Telephone  Company  and  the 
payment  of  which  has  been  guaranteed  by  the  applicant,  of  the  prin- 
cipal sum  of  two  million,  one  hundred  and  fifty-six  thousand  dollars 
($2,156,000.00),  which  became  due  and  payable  January  1st,  1919, 
and  the  time  of  payment  of  which,  by  agreement  with  the  holders 
thereof,  was  extended  to  December  1st,  1921,  with  the  privilege  re- 
served to  applicant  of  retiring  said  bonds  at  any  interest-paying* 
date  on  or  after  July  1st,  1926,  at  not  exceeding  one  hundred  and 
three  and  one-half  percentum  of  the  par  amount  thereof  and  ac- 
crued interest.    It  is  further 

Ordered,  That  the  retention,  by  the  applicant,  of  said  bonds 
as  issued  and  outstanding  for  said  extended  period  in  excess  of  ap- 
plicant's issued  and  outstanding  capital  stock  be,  and  hereby  it  is 
specifically  consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  said  costs  and  expenses  incident  to  such  exten- 
sion of  the  maturity  date  of  said  bonds  be  amortized  pursuant  to 
the  rules  and  regulations  heretofore  prescribed  by  this  commis- 
sion.   It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  consummation  of  such  extension  of  the  maturity 
date  of  said  bonds  and,  in  reasonable  detail,  of  the  payment  of  said 
costs  and  expenses  incident  thereto. 
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No.  2328— In  the  Matter  of  the  Application  of  The  Chesapeake  & 
Potomac  Telephone  Company  of  West  Virginia  for  Authority  to 
Sell  Certain  Property  in  the  County  of  Monroe,  State  of  Ohio,  to 
the  Dent  Ridge  Telephone  Company.    Prayer  Granted. 


(Dated  July  26,  1921.) 

This  day,  (it  appearing  to  the  commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary), 
this  matter  came  on  for  consideration  upon  the  application  of  The 
Chesapeake  &  Potomac  Telephone  Company  of  West  Virginia,  (a 
corporation  lawfully  engaged  in  the  operation  of  a  telephone  sys- 
tem in  the  State  of  Ohio),  asking  the  consent  to  and  approval,  by 
this  commission,  of  the  sale  and  conveyance  to  the  Dent  Ridge  Tele- 
phone Company,  (an  unincorporated  telephone  company  operating 
its  utility  in  Monroe  County,  Ohio,  not  for  profit) ,  of  two  iron  wires, 
composing  a  circuit  extending  from  the  corporate  limits  of  Woods- 
field,  Ohio,  south  to  the  village  of  Griffith,  Ohio,  for  the  agreed  con- 
sideration of  $100.00. 

The  commission  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
and  investigation  thereupon,  that  the  public  will,  upon  such  sale  of 
said  property,  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll  or  charge  therefor,  and  is  satisfied  that  con- 
sent and  authority  for  such  sale  of  said  property  should  be  granted. 
It  is,  therefore, 

Ordered,  That  said  The  Chesapeake  &  Potomac  Telephone 
Company  of  West  Virginia  be,  and  hereby  it  is  authorized  to  sell  and 
convey  to  the  Dent  Ridge  Telephone  Company  the  two  iron  wires 
composing  the  circuit  extending  from  Woodsfield,  Ohio,  south  to 
the  village  of  Griffith,  Ohio,  more  particularly  described  in  the 
agreement,  appended  as  "Schedule  A"  to  the  application  herein,  for 
the  agreed  consideration  of  one  hundred  dollars.    It  is  further 

Ordered,  That  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  the  applicant  file  with  this  commission  a  schedule 
providing  for  the  withdrawal  of  the  service  furnished  by  means  of 
said  circuit.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
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said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates  and  service  or  the  acquiescence  in  the  passing  of  said  agreed 
consideration  be  binding  upon  this  commission  in  any  future  pro- 
ceeding involving  rates  or  service. 


No.  2354— In  the  Matter  of  the  Application  of  The  Ohio  State  Tele- 
phone Company  for  Authority  to  Extend  $2,676,000.00  Underly- 
ing Guaranteed  Bonds  of  The  Cuyahoga  Telephone  Company. 
Prayer  Granted. 


(Dated  August  26,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Ohio  State  Telephone 
Companv,  (a  consolidated  telephone  company — one  of  the  constit 
uent  companies  being  The  Cuyahoga  Telephone  Company — duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio) ,  for  the  consent  and  authority  of  this  commission  to  ex- 
tend, for  a  period  of  twenty  years  from  July  1st,  1921,  the  maturity 
date  of  $2,676,000.00,  principal  sum  of  the  five  percent  mortgage 
bonds  of  The  Cuyahoga  Telephone  Company,  which  became  due 
January  1st,  1919,  and  the  time  of  the  payment  of  which,  by  con- 
tract with  the  holders  thereof,  was  extended  to  December  1st,  1921, 
and  the  payment  of  which  bonds  had  been  guaranteed  by  the  appli- 
cant herein,  for  a  consideration  consisting  of  the  payment,  during 
such  extended  period  of  said  bonds,  of  interest  at  a  rate  not  exceed- 
ing seven  percent  per  annum,  and  the  costs  and  expenses  incident 
to  such  extension,  to  amount  to  not  exceeding  five  and  one-half  per- 
centum  of  the  principal  amount  of  such  bonds  as  extended. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

That  the  applicant  has  now  issued  and  outstanding,  un- 
derlying bonds  of  the  principal  sum  of  $2,878,000.00  originally 
issued  by  The  Cuyahoga  Telephone  Company  but  the  payment 
of  which  has  been  guaranteed  by  the  applicant,  which  will  ma- 
ture upon  the  first  day  of  December,  1921,  and  must,  on  said 
date  be  discharged  or  lawfully  refunded ; 

That,  under  the  conditions  now  existing  in  the  financial 
markets  it  would  be  exceedingly  difficult,  if  not  impractical  to 
dispose  of  new  securities  with  which  to  so  discharge  or  refund 
any  maturing  indebtedness,  and  that  an  extension  of  the  ma- 
turity date  thereof,  upon  reasonable  terms,  would  be  prefer- 
able to  a  sacrifice  of  new  securities ; 
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That  the  proposed  extension  of  said  maturity  date  of  said 
underlying  bonds  is  reasonably  required  and  necessary,  and, 

That,  the  applicant  now  having  mortgage  bonds  issue  and 
outstanding  in  excess  of  its  issued  and  outstanding  capital 
stock,  the  retention  of  such  extended  mortgage  bonds,  issued 
by  The  Cuyahoga  Telephone  Company  for  the  extended  period 
thereof  in  excess  of  applicant's  issued  and  outstanding  capi- 
tal stock  should  be  specifically  consented  to,  authorized  and 
approved, 

and  is  satisfied  that  consent  and  authority  for  such  extension  of 
said  mortgage  bonds,  issued  by  The  Cuyahoga  Telephone  Company, 
should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Ohio  State  Telephone  Company  be, 
and  hereby  it  is  authorized  to  extend,  for  a  period  of  twenty  years 
from  July  1st,  1921,  by  paying,  during  such  extended  period  in- 
terest at  the  rate  of  seven  percent  per  annum,  payable  semi-annual- 
ly, and  the  expenses  and  costs  incident  to  such  extension,  which 
shall  not  exceed  five  and  one-half  percentum  of  the  principal  amount 
of  such  bonds,  the  maturity  date  of  the  five  percent  mortgage  bonds, 
originally  issued  by  The  Cuyahoga  Telephone  Company  and  the  pay- 
ment of  which  has  been  guaranteed  by  the  applicant,  of  the  prin- 
cipal sum  of  two  million,  six  hundred  and  seventy-six  million  dollars 
($2,676,000.00) ,  which  became  due  and  payable  January  1st,  1919, 
and  the  time  of  payment  of  which,  by  agreement  with  the  holders 
thereof,  was  extended  to  December  1st,  1921,  with  the  privilege  re- 
served to  applicant  of  retiring  said  bonds  at  any  interest-paying 
date  on  or  after  July  1st,  1926,  at  not  exceeding  one  hundred  and 
three  and  one-half  percentum  of  the  par  amount  thereof  and  ac- 
crued interest.    It  is  further 

Ordered,  That  the  retention,  by  the  applicant,  of  said  bonds 
as  issued  and  outstanding  for  said  extended  period  in  excess  of  ap- 
plicant's issued  and  outstanding  capital  stock  be,  and  hereby  it  is 
specifically  consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  said  costs  and  expenses  incident  to  such  exten- 
sion of  the  maturity  date  of  said  bonds  be  amortized  pursuant  to 
the  rules  and  regulations  heretofore  prescribed  by  this  commis- 
sion.   It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  consummation  of  such  extension  of  the  maturity 
date  of  said  bonds  and,  in  reasonable  detail,  of  the  payment  of  said 
costs  and  expenses  incident  thereto. 
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No.  2330—6.  Taylor  Evans,  et  al.9  Complainant,  vs.  The  East  Ohio 
Gas  Company,  Defendant.    Prayer  Granted. 


(Dated  August  12,  1921.) 

This  matter  was  submitted  upon  the  petition  of  complainants, 
property  owners  on  the  city  street  known  as  Lauderdale  Avenue, 
Youngstown,  Ohio,  praying  an  order  of  the  commission  requiring 
the  defendant  to  extend  its  natural  gas  service  to  each  of  said  pe- 
titioners, and  the  answer  of  the  defendant  thereto : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds : 

That  the  extension  of  defendant's  lines  in  the  city  of 
Youngstown,  Ohio,  is  fully  covered  by  contractual  relations  be- 
tween the  defendant  and  said  city ; 

That  this  commission's  jurisdiction  with  respect  to  the  ex- 
tension of  service  lines  by  a  natural  gas  company  within  the 
confines  of  a  municipal  corporation,  under  Section  814-31,  Gen- 
eral Code  of  Ohio,  is  wholly  appellate,  and 

That  there  is  no  showing,  in  the  petition  herein,  of  the 
adoption  by  the  city  council  of  the  city  of  Youngstown,  Ohio, 
of  a  resolution  upon  which  could  be  predicated  an  appeal  to 
this  commission. 

It  is,  therefore, 

Ordered,  That,  for  want  of  jurisdiction  in  the  premises,  said 
petition  be,  and  hereby  the  same  is  denied. 


No.  2333 — In  the  Matter  of  the  Application  of  The  Baltimore  & 
Ohio  Railroad  Company  for  Leave  to  Curtail  Passenger  Train 
Service.    Prayer  Granted. 


(Dated  July  25,  1921.) 

This  day  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Baltimore  &  Ohio  Railroad  Company  for  leave  to  dis- 
continue the  operation  of  the  passenger  trains, 

Leaving  Hillsboro  6:50  p.m. 

Arriving  Blanchester 7:40  p.m. 

and 

Leaving  Blanchester  ^ 9:15  p.m. 

Arriving  Hillsboro  10:05  p.m. 

upon  Saturdays  only,  and  the  written  consent  to  such  curtailment 
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of  applicant's  service  by  the  Business  Men's  Association  of  Hills-  . 
boro,  Ohio : 

The  commission,  being  fully  advised  in  the  premises,  and  hav- 
ing due  regard  for  the  welfare  of  the  public  and  the  cost  of  operat- 
ing said  service,  is  satisfied  that  the  proposed  discontinuance  of  said 
trains  is  reasonable,  and  that  said  application  should  be  granted. 
It  is,  therefore, 

Ordered,  That  said  The  Baltimore  &  Ohio  Railroad  Company 
be,  and  hereby  it  is  authorized,  effective  July  30th,  1921,  to  discon- 
tinue the  operation  of  the  passenger  trains  scheduled  to  operate  as 
follows  upon  Saturday  evening  of  each  week,  viz : 

Leave  Hillsboro  6:50  p.m.         Arrive  Blanchester..  7:40  p.m. 

Leave   Blanchester..  9:15  p.m.         Arrive  Hillsboro 10:05  p.m. 


ATTORNEY  GENERAL 


1.  Neither  the  Requirement  of  Section  6  of  the  General  Appro- 
priation Bill  of  1921  That  Competitive  Bidding  be  Had  in  all 
Cases  Where  Labor  and  Materials  are  Furnished  or  Commodities 
are  Purchased,  nor  the  Special  Exception  for  "Force  Account" 
Work  When  Sanctioned  by  the  Controlling  Board,  Applies  to  the 
Expenditure  of  the  Appropriations  Made  by  Amended  Senate  Bill 
No.  263  From  the  Educational  Building  Fund.  —2.  Sections  2314 
to  2330  of  the  General  Code  Require  Structural  Improvement 
Work  for  the  Department  of  Public  Welfare  Costing  Over  Three 
Thousand  Dollars  for  Any  Project  to  be  Let  by  Contract,  After 
Advertising,  Etc.,  Unless  Labor  and  Materials  Furnished  by  the 
State  Itself  are  Employed. — 3.  If  the  Cost  of  Such  a  Project  is 
Three  Thousand  Dollars  or  Less,  the  Department  of  Public  Wel- 
fare May  Elect  to  Proceed  by  Non-competitive  Contract,  in 
Which  Event,  However,  Plans  Must  be  Prepared  and  the  Con- 
tract Let  by  and  Under  the  Supervision  of  the  Department  of 
Highways  and  Public  Works. — 1.  If  in  a  Project  Costing  Three 
Thousand  Dollars  or  Less  the  Department  of  Public  Welfare  De- 
sires to  Purchase  the  Material  in  the  Open  Market,  and  to  Em- 
ploy the  Labor  Otherwise  Than  Through  the  Interposition  of  a 
Contractor,  the  Material  Must  be  Purchased  Through  the  De- 
partment of  Finance,  but  the  Department  of  Public  Welfare  May 
Employ  the  Labor;  and  the  Department  of  Highways  and  Public 
Works  Must  Inspect  the  Materials  Before  Their  Incorporation 
Into  the  Work  and  Exercise  General  Supervision  Over  the  Manner 
in  Which  the  Work  is  Done. 


No.  2353— (Opinion  Dated  August  20,  1921.) 

Department  of  Public  Welfare,  Dr.  H.  S.  MacAyeal,  Director,  Co- 
lumbus, Ohio. 

Dear  Sirs :     You  recently  requested  the  advice  of  this  depart- 
ment upon  the  following  questions : 

"H.  B.  No.  301  making  general  appropriation  for  the  bien- 
nium  beginning  July  1,  1921,  provides  for  the  purchase  of 
equipment  and  for  construction  by  force  account  with  the  ap- 
proval of  the  controlling  board,  as  follows : 

'Sec.  6.  If  the  order  and  invoice  drawn  against  any  ap- 
propriation herein  is  made  for  labor  and  material  furnished 
or  for  commodities  purchased,  it  shall  show  that  the  same 
was  furnished  or  purchased  pursuant  to  competitive  bid- 
ding, and  that  the  lowest  bidder  was  awarded  the  contract, 
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unless  the  controlling  board  shall  have  authorized  the  fur- 
nishing of  such  labor  or  material  or  the  purchase  of  such 
commodity  without  competitive  bidding. 

'Whenever  in  the  judgment  of  a  department,  board,  com- 
mission or  institution  affected,  it  seems  desirable  and  in  the 
interests  of  economy  to  construct  or  repair  any  building  or 
make  any  other  improvement  herein  provided  by  force  ac- 
.  count  and  the  controlling  board  consents  to  such  method  and 
certifies  such  consent  in  writing  to  the  auditor  of  state  and 
the  director  of  finance  in  duplicate,  Sections  2314  to  2320,  in- 
clusive, of  the  General  Code  shall  be  deemed  not  to  apply  to 
that  part  of  such  work  to  be  done  by  force  account.  It  shall 
be  the  duty  of  the  auditor  of  state  or  the  director  of  finance 
to  see  that  these  provisions  are  complied  with/ 
This  provision  has  obtained  in  preceding  appropriation 
bills,  and  this  department  has  found  it  economical  and  advis- 
able to  make  certain  improvements  in  this  manner. 

Amended  S.  B.  No.  263  providing  for  the  greater  part  of 
the  immediately  available  appropriations,  contains  no  pro- 
vision for  installation  or  construction  by  force  account,  and 
confining  these  improvements  to  the  contract  system  may 
prove  quite  disadvantageous  in  many  instances. 

In  the  absence  of  provision  for  force  account  construc- 
tion, and  in  view  of  the  fact  that  Section  2314  General  Code 
does  not  apply  to  improvements  costing  less  than  $3000.00, 
we  are  at  a  loss  to  understand  how  such  improvements  may  be 
handled.  We  therefore,  respectfully  request  your  opinion  on 
the  following  questions : 

1.  Can  additions  and  betterments  provided  for  in  A.  S. 
B.  No.  263  be  purchased,  installed  or  erected  by  force  account  ? 

2.  Where  there  is  no  provision  for  force  account  con- 
struction, and  where  specific  appropriations  are  for  less  than 
$3000.00,  can  the  department  empowered  to  spend  the  appro- 
priation execute  the  respective  improvements  by  force  ac- 
count, or  by  contract,  in  accordance  with  its  own  judgment?" 

Amended  Senate  Bill  No.  263  makes  appropriations  from  the 

institutional  building  fund,  a  fund  created  by  a  tax  levy.    These 

appropriations  are  in  part  specific  to  the  aggregate  amount  of  $1,- 

193,300.00;  but  there  is  also  appropriated,  in  addition  to  those 

items : 

"The  following  sum,  to  be  alloted  to  other  additions  and 
betterments  *  *  *  under  the  control  of  the  department  of  pub- 
lic welfare,  as  determined  by  the  director  of  public  welfare  sub- 
ject to  the  approval  of  the  'controlling  board'  created  by  H.  B. 
No.  301,  eighty-fourth  general  assembly,  $2,556,700.00." 

There  is  no  language  in  Amended  Senate  Bill  263  adopting  the 
provision  which  you  quote  from  House  Bill  301,  the  general  appro- 
priation bill.    The  only  question  which  arises  here  is  as  to  whether 
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the  phrase  "subject  to  the  approval  of  the  'controlling  board' 
created  by  H.  B.  No.  301,  Eighty-fourth  General  Assembly"  carries 
with  it  enough  designation  of  authority  in  the  controlling  board  un- 
der Section  6  of  House  Bill  301  to  permit  that  power  to  be  exercised 
with  reference  to  the  unallocated  appropriation  in  Amended  Senate 
Bill  263.  In  the  opinion  of  this  department,  a  negative  answer 
must  be  returned  to  this  question.  The  functions  of  the  controlling 
board  are  not  extended  generally  to  Amended  Senate  Bill  263  by  the 
provision  quoted  from  it;  it  is  thereby  given  merely  the  power  to 
approve  the  determination  of  the  director  of  public  welfare  with  re- 
spect to  the  projects  on  which  this  large  appropriation  shall  be  ex- 
pended. 

The  conclusion  therefore  is  that  the  special  authority  to  pro- 
ceed by  "force  account"  so-called,  and  the  special  exemption  from 
the  provisions  of  Sections  2314  to  2330  of  the  General  Code,  both 
embodied  in  Section  6  of  House  Bill  301,  do  not  apply  to  the  depart- 
ment of  public  welfare  in  the  expenditure  of  any  of  the  appropria- 
tions made  by  Amended  Senate  Bill  263. 

But  it  is  just  as  clear  that  the  first  part  of  Section  6  of  House 
Bill  301  does  not  apply  to  the  expenditure  of  these  appropriations. 
That  is  to  say,  its  requirement  that  competitive  bidding  be  had  in 
all  cases,  unless  dispensed  with  by  the  controlling  board,  has  no  ap- 
plication to  the  expenditure  of  the  appropriations  made  in  the  sepa- 
rate bill. 

The  conclusion  of  the  whole  matter  thus  far  is  that  the  powers 
and  duties  of  the  department  of  public  welfare  in  the  expenditure 
of  appropriations  made  by  Amended  Senate  Bill  263  are  governed 
wholly  by  the  general  law,  and  not  influenced  in  any  respect  by  the 
provisions  of  House  Bill  301. 

The  following  provisions  of  the  general  law  may  be  quoted : 

"Section  154-57.  The  department  of  public  welfare,  with 
the  approval  of  the  governor,  may  assign  labor  of  prisoners 
and  inmates  of  institutions  under  the  administration  of  the  de- 
partment of  public  welfare  on  any  public  work  of  the  state." 

This  provision  is  quoted  to  show  that  when  not  otherwise  re- 
strained, the  department  of  public  welfare  may  use  the  labor  of 
prisoners  and  inmates.  It  is  not  clear  from  your  letter  that  you 
have  this  in  mind,  but  it  is  mentioned  for  the  sake  of  complete  treat- 
ment of  the  question. 

Section  2314  General  Code: 

"Whenever  any  building  or  structure  for  the  use  of  the 
state  or  any  institution  *  *  *  is  to  be  erected  or  constructed, 
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or  whenever  additions  or  alterations,  structural  or  other  im- 
provements are  to  be  made,  or  heating,  cooling  or  ventilating 
plants  or  other  equipment  to  be  installed  for  the  use  of  the 
state,  or  *****  in  or  for  an  institution  *  *  *  or  for  the  sup- 
ply of  material  therefor,  the  aggregate  cost  of  which  exceeds 
three  thousand  dollars,  each  officer,  board  or  other  authority, 
upon  whom  devolves  the  duty  of  constructing,  erecting,  alter- 
ing or  installing  the  same,  hereinafter  called  the  owner  shall 
make  or  cause  to  be  made  *  *  *  the  following :  full  and  accur- 
ate plants,  etc." 

The  related  sections  proceed,  then,  to  require  competitive  bid- 
ding, etc. 

Section  2317,  however,  contains  the  following  exception: 

"such  owner  shall  give  public  notice  of  the  time  and  place 
when  and  where  proposals  will  be  received,  *  *  *  and  a  con- 
tract or  contracts  therefor  awarded,  except  for  materials 
manufactured  by  the  state  or  labor  supplied  by  the  Ohio 
board  of  administration  that  may  enter  into  the  same." 

It  will  be  observed  that  the  general  provisions  of  law  authorize 
the  direct  supply  of  labor  and  materials  by  the  state.  This  is  men- 
tioned for  the  sake  of  complete  discussion,  though  it  is  not  clear 
that  you  have  in  mind  by  the  use  of  the  phrase  "force  account"  the 
direct  supply  of  labor  and  materials.  As  a  matter  of  fact,  the 
phrase  "force  account"  lacks  authoritative  definition  as  used  in 
statutes  like  Section  6  of  House  Bill  301,  and  still  more  it  is  a  mat- 
ter of  doubt  in  this  department  as  to  the  sense  in  which  you  use  the 
term  in  your  letter.  If  you  mean  by  the  term  "force  account"  the 
doing  of  the  work  by  the  department  itself,  using  materials  of  its 
own  production  and  labor  of  prisoners  and  inmates,  then  it  would 
seem  that  Section  2317  of  the  General  Code  authorizes  this  to  be 
done.  But  if  you  mean  the  letting  of  a  contract  or  contracts  with- 
out competitive  bidding,  or  the  purchase  of  materials  and  the  se- 
curing of  labor  in  the  open  market,  then  the  general  building  reg- 
ulations of  the  state  do  not  permit  this  to  be  done  unless  the  cost 
does  not  exceed  three  thousand  dollars. 

Your  first  question  is  therefore  answered  by  the  statement  that 
additions  and  betterments  provided  for  in  Amended  Senate  Bill  No. 
263  cannot  be  purchased,  installed  or  erected  by  force  account  un- 
less the  cost  of  the  project  is  three  thousand  dollars  or  less  in  the 
aggregate,  or  unless  by  the  term  "force  account"  you  mean  the  fur- 
nishing of  the  labor  and  materials  by  the  state  itself.  If,  however, 
the  cost  of  a  given  project  is  three  thousand  dollars  or  less,  then,  in 
the  opinion  of  this  department,  specific  authority  to  use  "force  ac- 
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count"  is  not  required  in  order  to  enable  this  method  of  construc- 
tion to  be  employed.  We  have  only  to  look  for  authority  to  contract 
generally,  which  authority  will  include  any  and  all  appropriate 
methods  of  getting  work  done. 

Now,  an  appropriation  for  the  construction  of  a  building  or 
other  improvement  is  in  and  of  itself  the  equivalent  of  authority  to 
make  contracts  to  have  the  work  done.  Amended  Senate  Bill  No. 
263  makes  its  appropriations  to  the  department  of  public  welfare, 
and,  standing  by  itself,  would  authorize  that  department  to  make 
the  contracts.  However,  Section  154-40  of  the  General  Code  must 
now  be  considered.    It  provides,  in  part,  as  follows : 

"The  department  of  highways  and  public  works  shall 
have  all  powers  and  perform  all  duties  vested  by  law  in  the 
*  *  *  state  building  commission.  *  *  * 

In  addition  to  the  powers  so  transferred  to  it,  the  depart- 
ment of  highways  and  public  works  shall  have  the  following 
powers : 

(1)  To  prepare,  or  cause  to  be  prepared,  general  plans, 
specifications,  bills  of  materials,  and  estimates  of  cost  for  the 
public  buildings  to  be  erected  by  the  state  departments,  offices 
and  institutions.  Nothing  in  this  section  shall  be  so  construed 
as  to  require  the  independent  employment  of  an  architect  or 
engineer  as  provided  by  section  two  thousand  three  hundred 
and  fourteen  of  the  General  Code,  in  the  cases  to  which  said 
section  applies. 

(2)  To  have  general  supervision  over  the  erection  and 
construction  of  public  buildings  erected  for  the  state  govern- 
ment, or  any  department,  office  or  institution  thereof,  and  over 
the  inspection  of  all  materials  previous  to  their  incorporation 
into  such  buildings  or  work. 

(3)  To  make  contracts  for  and  supervise  the  construc- 
tion and  repair  of  buildings  under  the  control  of  the  state  gov- 
ernment, or  any  department,  office  or  institution  thereof. 

(4)  To  prepare  and  suggest  comprehensive  plans  for 
the  development  of  grounds  and  building  under  the  control  of 
the  state  government,  or  any  department,  office  or  institution 
thereof.  ****** 

This  section  modifies  materially  the  building  regulations  of 
the  state.  In  the  first  place,  it  transfers  the  authority  of  the  build- 
ing commission  provided  for  by  Section  2314  and  succeeding  sec- 
tions of  the  General  Code  to  the  department  of  highways  and  pub- 
lic works.  This  authority  includes  the  approval  of  plans  and  specifi- 
cations, etc.  In  the  second  place,  and  in  addition  to  this,  it  vests 
authority  to  prepare  the  plans  or  cause  them  to  be  prepared,  to 
supervise  construction  and  to  make  contracts  for  construction  and 
repair.    In  other  words,  the  contracts  for  all  new  buildings  and 
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pair  of  existing  buildings  are  now  to  be  made  by  the  department  of 
highways  and  public  works;  yet  the  department  of  highways  and 
public  works  has  no  direct  authority  to  expend  an  appropriation 
like  those  in  Amended  Senate  Bill  No.  263. 

The  procedure  is  as  follows:  The  department  to  which  the 
appropriation  is  made  (in  this  instance  the  department  of  public 
welfare)  should  make  requisition  upon  the  department  of  highways 
and  public  works  for  the  preparation  of  such  plans,  etc.  as  arc  re- 
quired. When  the  plans  are  approved  by  the  department  of  public 
welfare,  that  department  may  order  the  department  of  highways 
and  public  works  to  proceed  with  the  contract  and  the  execution 
of  the  work. 

The  foregoing  is  an  outline  sketch  of  the  manner  in  which  the 
activities  of  the  department  of  highways  and  public  works  are  to 
be  correlated  with  those  of  the  department  or  institution  to  which 
an  appropriation  for  construction  or  repair  of  a  building  is  made. 
So  that  if  in  the  instances  in  which  the  specific  appropriations  are 
for  three  thousand  dollars  or  less,  or  the  total  cost  of  the  project 
as  estimated  is  not  more  than  that  amount,  the  department  of  pub- 
lic welfare  desires  to  proceed  by  contract,  or  by  that  type  of  "force 
account"  (if  it  may  be  called  such)  in  which  the  work  is  done  by  a 
contractor  who  furnishes  labor  and  materials,  the  procedure  should 
be  as  above  outlined. 

If,  however,  the  department  of  public  welfare  desires  to  pro- 
ceed by  that  type  of  so-called  "force  account"  which  involves  the 
purchase  of  the  materials  by  it  and  the  employment  of  labor  di- 
rectly by  it,  then  so  far  as  the  purchase  of  materials  is  concerned 
the  co-operation  of  the  department  of  finance  is  required  by  Sec- 
tion 154-37  of  the  General  Code,  which  provides  in  part  as  follows : 

"The  department  of  finance  shall  succeed  to  and  exercise 
all  powers  of  the  state  purchasing  agent  in  the  office  of  the 
secretary  of  state,  and  the  secretary  of  state  and  auditor  of 
state,  with  respect  to  the  purchase  of  supplies  and  equipment 
required  for  the  use  and  maintenance  of  state  officers,  boards 
and  commissions,  *  *  *  and  shall  exercise  all  powers  and  per- 
form all  duties  as  to  purchases  heretofore  vested  in  the  Ohio 
board  of  administration  under  the  provisions  of  Section  1849 
of  the  General  Code.  *  *  *  In  addition  to  the  powers  so  trans- 
ferred to  it,  the  department  of  finance  shall  have  power  to  pur- 
chase all  other  supplies,  materials  and  equipment. for  the  use 
of  the  state  departments,  offices  and  institutions.  *  *  *  So 
far  as  practicable,  the  department  of  finance  shall  make  all 
purchases  under  authority  of  this  chapter  from  the  depart- 
ment of  public  welfare  in  the  exercise  of  the  functions  of  said 
department  in  the  management  of  state  institutions." 
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So  far,  then,  as  materials  are  to  be  purchased  in  the  open 
market  instead  of  furnished  by  the  department  of  public  welfare 
itself,  they  must  be  purchased  through  the  department  of  finance, 
notwithstanding  the  fact  that  the  appropriation  is  made  to  the 
department  of  public  welfare.  The  procedure  is  the  same  as  has 
heretofore  prevailed  with  respect  to  the  purchase  of  supplies,  name- 
ly, making  of  requisition  and  the  charging  of  proper  appropriation 
accounts,  etc. 

None  of  the  other  state  departments,  however,  is  given  au- 
thority with  respect  to  the  employment  of  labor  in  the  open  market 
If,  therefore,  what  might  be  determined  as  pure  force  account,  i.e., 
the  employment  of  labor  and  the  purchase  of  materials  in  the  open 
market,  is  followed  in  making  improvements  costing  three  thou- 
sand dollars  or  less,  the  department  of  public  welfare,  though  re- 
quired to  purchase  materials  through  the  department  of  finance, 
may  itself  arrange  for  the  employment  of  the  necessary  labor  and 
may  itself  actually  conduct  the  work. 

However,  in  the  conduct  of  such  work  the  department  of  public 
welfare  comes  again  into  contact  with  the  department  of  highways 
and  public  works,  which  is  to  exercise  general  supervision  over  the 
erection  of  new  buildings  and  over  the  inspection  of  materials  pre- 
vious to  their  incorporation  into  such  buildings.  This  provision 
seems  to  relate  only  to  new  buildings,  but  it  has  the  effect  of  re- 
quiring supervision  of  construction  and  inspection  of  materials  by 
the  department  of  highways  and  public  works  in  all  cases  of  new 
buildings,  whether  the  cost  of  those  buildings  exceeds  three  thou- 
sand dollars  or  not.  Moreover,  under  another  provision  of  Section 
154-40  the  supervision  of  repair  of  existing  buildings  is  committed 
to  the  department  of  highways  and  public  works,  so  that  even 
though  the  department  of  public  welfare  may  be  authorized  to  pro- 
ceed by  force  account  in  cases  involving  the  expenditure  of  not  more 
than  three  thousand  dollars,  and  in  so  doing  may  purchase  mate- 
rials through  the  department  of  finance  and  employ  its  own  labor  in 
the  open  market,  yet  the  supervision  of  the  repairs  themselves  is 
subject  to  the  authority  of  the  department  of  highways  and  public 
works. 

Your  second  question  is  therefore  answered  by  the  statement 
what  where  specific  appropriations  are  for  three  thousand  dollars  or 
less,  or  the  cost  of  a  particular  building  or  repair  project  is  not 
more  than  that  amount,  the  respective  improvements  may  be 
executed  by  force  account  or  by  contract,  within  the  judgment  of 
the  department  of  public  welfare.    If  that  department  determines 
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to  proceed  purely  by  contract,  i.e.,  the  contractor  agreeing  to  fur- 
nish materials  and  labor  and  execute  the  work,  then  such  contract 
must  be  actually  entered  into  through  the  department  of  high- 
ways and  public  works.  If  the  department  of  public  welfare  de- 
termines to  proceed  by  force  account,  i.e.,  by  purchasing  ma- 
terials and  hiring  labor  in  the  open  market,  then  the  materials 
must  be  purchased  through  the  department  of  finance,  but  the 
labor  may  be  employed  directly  by  the  department  of  public  wel- 
fare, which  has  sufficient  authority  to  this  end  from  the  appro- 
priation itself;  but  the  work  so  done  by  the  department  of  public 
welfare  is  subject  to  the  supervision  of  the  department  of  high- 
ways and  public  works,  and  in  case  the  project  consists  of  a  new 
building  the  materials  previous  to  their  incorporation  therein  are 
subject  to  the  inspection  of  the  department  of  highways  and  public 
works. 

1.  Probate  Judges,  Under  Section  5348-11  General  Code,  as  En- 
acted in  House  Bill  286,  Are  Entitled  to  Charge  and  Collect  for 
Services  Performed  After  September  6,  1921,  Under  the  Inherit- 
ance Tax  Law  a  Fee  of  Five  Dollars  in  Each  Inheritance  Tax  Pro- 
ceeding in  Which  Taxes  Are  Charged  and  Collected,  and  a  Fee  of 
Three  Dollars  in  Each  Such  Proceeding  in  Which  no  Tax  is  Found. 
Whether  or  Not  Letters  of  Administration  Have  Been  Issued  in 
a  Given  Case  is  Entirely  Immaterial  as  Determining  the  Right 
of  the  Probate  Judge  to  Fees,  Which  Depends  Solely  Upon  the 
Rendition  of  Services  Under  the  Inheritance  Tax  Law. — 2.  Pro- 
bate Judges  Are  Entitled  to  the  Fees  Specified  in  Said  Section  on 
all  Estates  Inheritance  Tax  Proceedings  in  Which  are  Filed  After 
September  6,  1921,  When  the  New  Law  Takes  Effect.  They  are 
not  Entitled  to  Such  Fees  in  Inheritance  Tax  Proceedings  Filed 
Before  That  Date.  The  Time  When  Letters  of  Administration 
Have  Been  Applied  for  in  a  Given  Case  is  Entirely  Immaterial  as 
Determining  Whether  the  New  Law  Applies  to  it  or  Not. 


No.  2349— (Opinion  Dated  August  20,  1921.) 

Hon.  Walter  S.  Ruff,  Prosecuting  Attorney,  Canton,  Ohio. 

Dear  Sir:  You  request  the  opinion  of  this  department  rela- 
tive to  the  interpretation  of  Section  5348-11  of  the  General  Code 
•enacted  by  House  Bill  286  passed  by  the  Eighty-fourth  General 
Assembly.    Your  questions  are  as  follows: 

"First.    Is  it  your  opinion  that  the  probate  judges  are  en- 
titled to  at  least  three  dollars  on  every  estate  upon  which  let- 
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ters  of  administration  are  issued,  whether  said  estate  is  sub- 
ject to  tax  or  not?  In  other  words,  I  take  it  that  the  law 
means  that  on  an  estate  which  pays  tax  the  probate  judge  re- 
ceives five  dollars,  but  is  he  entitled  to  three  dollars  on  every 
other  estate  ? 

Second.  Is  the  probate  judge  entitled  to  the  fee  on  es- 
tates filed  prior  to  the  taking  effect  of  the  law,  towft,  Septem- 
ber 6,  1921  ?" 

The  answer  to  your  first  question  may  be  put  as  follows-: 

The  probate  judge  is  entitled  to  a  fee  of  five  dollars  in  each  in- 
heritance tax  proceeding  in  his  court  in  which  a  tax  is  assessed  and 
collected. 

He  is  entitled  to  a  fee  of  three  dollars  in  ea<?h  inheritance  tax 
proceeding  in  his  court  in  which  no  tax  is  found,  i.e.,  in  which  an  or- 
der of  exemption  is  entered. 

Strictly  speaking,  the  fact  of  the  issuance  of  letters  of  admin- 
istration has  nothing  to  do  with  the  question.  That  is  to  say,  let- 
ters of  administration  might  be  issued  in  a  case  in  which  no  inherit- 
ance tax  proceedings  were  had,  though  it  would  at  least  be  the 
moral  duty  of  the  probate  court  to  initiate  inheritance  tax  proceed- 
ings in  all  such  cases.  Yet  if  the  estate  is  so  small  that  the  probate 
judge  knows  that  no  tax  will  be  found  because  of  the  exemptions, 
and  if  the  parties  do  not  desire  an  order  of  exemption  in  order  to 
clear  up  title,  etc.,  there  might  be  no  inheritance  tax  proceeding, 
and  in  such  case  the  fee  of  three  dollars  would  not  be  earned. 

Your  second  question  is  to  be  answered  as  follows : 

The  date  when  letters  of  administration  were  issued  is  imma- 
terial in  connection  with  the  question  as  to  whether  the  fee  is  earned 
or  not,  for  the  same  reason  involved  in  arriving  at  the  conclusion 
expressed  in  answer  to  your  first  question.  That  is  to  say,  letters 
of  administration  may  have  been  applied  for  prior  to  September 
6th,  but  no  inheritance  tax  proceeding  may  be  had  in  the  same 
estate  until  after  September  6th.  In  such  case  there  could  be  no 
doubt  that  the  fee  in  the  inheritance  tax  proceeding  would  be  col- 
lectible under  the  new  law. 

However,  in  case  the  inheritance  tax  proceeding  was  filed  prior 
to  September  6th,  a  different  question  is  presented.  It  is  the  opin- 
ion of  this  department  that  in  such  cases  no  fees  under  the  new 
supplementary  section  are  collectible  by  the  probate  judge.  The 
reasons  for  that  conclusion  may  be  expressed  as  follows : 

The  probate  judge  in  such  a  case  might  have  performed  all  the 
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services  incumbent  upon  him  under  the  law,  with  the  exception  of 
some  final  formality  such  as  the  issuance  of  the  certificate  to  the 
county  auditor.  It  could  not  have  been  the  intention  of  the  legis- 
lature that  the  entire  fee  should  be  drawn  for  the  performance  of 
the  slight  service  that  was  performed  after  the  new  law  went  into 
effect ;  neither  can  it  have  been  the  intention  of  the  general  assem- 
bly that  the  fee  should  be  charged  and  collected  for  services  per- 
formed before  the  new  law  went  into  effect.  Inasmuch  as  it  is  im- 
practicable to  draw  any  line  short  of  the  filing  of  the  inheritance 
tax  proceedings,  it  is  concluded  that  in  order  to  be  the  predicate 
of  fees  under  the  new  section  the  whole  proceeding  must  be  had 
after  the  section  goes  into  effect.  This  is  consistent  with  the  lang- 
uage of  the  section  itself,  applied  in  the  light  of  the  elementary 
proposition  that  all  statutes  are  to  be  given  a  wholly  prospective 
meaning  unless  the  contrary  intention  clearly  appears.  In  the  first 
place,  the  section  bases  the  fees  upon  "services  performed  *  *  un- 
der the  provisions  of  this  chapter."  That  is  to  say,  the  one  fee 
covers  all  services  which  may  be  performed  in  a  given  proceeding 
under  the  inheritance  tax  law;  it  is  a  lump  fee  covering  all  such 
services.  If,  then,  in  deference  to  the  principle  above  stated  we 
understand  the  word  "hereafter"  before  the  word  ''performed/' 
we  get  the  result  that  all  the  service  for  which  the  fee  is  to  be 
charged  and  collected  must  have  been  performed  after  the  new 
law  went  into  effect ;  so  that  if  any  part  of  it  was  performed  before 
the  new  law  went  into  effect  it  is  not  governed  by  that  law. 
Your  questions  are  therefore  to  be  answered  as  follows : 

(1)  Probate  judges  are  entitled  to  charge  and  collect  for  serv- 
ices performed  after  September  6,  1921,  under  the  inheritance  tax 
law  a  fee  of  five  dollars  in  each  inheritance  tax  proceeding  in  which 
taxes  are  charged  and  collected,  and  a  fee  of  three  dollars  in  each 
such  proceeding  in  which  no  tax  is  found.  Whether  or  not  letters 
of  administration  have  been  issued  in  a  given  case  is  entirely  im- 
material as  determining  the  right  of  the  probate  judge  to  fees, 
which  depends  solely  upon  the  rendition  of  services  under  the  in- 
heritance tax  law. 

(2)  Probate  judges  are  entitled  to  the  fees  specified  in  the 
supplemental  section  on  all  estates  inheritance  tax  proceedings  in 
which  are  filed  after  September  6,  1921,  when  the  new  law  takes 
effect.  They  are  not  entitled  to  such  fees  in  inheritance  tax  pro- 
ceedings filed  before  that  date.  The  time  when  letters  of  adminis- 
tration have  been  applied  for  in  a  given  case  is  entirely  immaterial 
as  determining  whether  the  new  law  applies  to  it  or  not. 
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Bonds  of  the  Classes  Enumerated  in  Section  330-3,  6.  C,  Having 
a  Par  Value  Equal  in  Amount  to  the  Amount  of  Funds  De- 
posited, but  the  Market  Value  of  Which  is  Less  Than  That 
Amount,  May  be  Accepted  by  the  State  Treasurer  as  Security 
for  the  Funds  Deposited  with  Banks  and  Trust  Companies 
Under  the  State  Depositary  Act. 


No.  2315—  (Opinion  Dated  August  10,  1921.) 

Hon.  R.  W.  Archer,  Treasurer  of  State,  Columbus,  Ohio. 

Dear  Sir :  Your  letter  of  recent  date  relative  to  the  construc- 
tion of  Section  330-3,  G.  C,  one  of  the  statutes  governing  the| 
depositing  of  the  state  funds  in  banks  and  trust  companies,  was 
duly  received. 

After  conferring  with  you  on  the  subject,  I  understand  that 
the  particular  question  you  desire  answered  is  whether  or  not 
the  practice  of  accepting  as  sufficient  security  for  deposits,  bonds 
having  a  par  value  equal  in  amount  to  the  amount  of  the  funds 
deposited,  but  the  market  value  of  which  may  be  less  than  that 
amount,  is  warranted  by  Section  330-3,  G.  C. 

Section  330-3,  G.  C,  reads  as  follows : 

"The  treasurer  of  state  before  making  such  deposits  shall 
require  that  each  and  every  approved  bank  or  trust  company 
to  deposit  with  him  United  States  government  bonds,  bonds 
of  this  state,  county,  township,  school  district,  road  district,  or 
municipal  bonds  of  this  state  at  not  less  than  their  par  value, 
in  an  amount  equal  to  the  amount  of  money  to  be  deposited 
with  such  banks  or  trust  companies,  or  surety  company  bonds, 
which  when  executed  shall  be  for  an  amount  equal  to  the 
amount  deposited  plus  5  per  cent.,  conditional  for  the  receipt 
and  safe  keeping  and  payment  over  to  the  treasurer  of  state  or 
his  written  order  of  all  moneys  which  may  come  into  the  cus- 
tody of  such  bank,  or  trust  company  under  and  by  virtue  of  this 
act  (Gen.  Code  Sections  321  to  330-11)  and  the  interest  there- 
on when  paid  shall  be  turned  over  to  the  bank  or  trust  com- 
pany so  long  as  it  is  not  in  default.  And  further,  said  bonds 
so  given  shall  include  a  special  obligation  to  settle  with  and 
pay  to  the  treasurer  of  state  for  the  use  of  the  state  interest 
upon  daily  balances  on  said  deposit  or  deposits,  at  the  rate  bid 
for,  but  not  less  than  3  per  cent  per  annum  for  inactive  de- 
posits and  2  per  cent  per  annum  for  active  deposits  (on  a  365 
day  basis)  payable  quarterly  on  the  first  Monday  of  February, 
May,  August  and  November  of  each  year,  or  any  time  when 
withdrawals  are  made  or  the  account  is  closed/' 

After  careful  consideration,  and  having  in  mind  your  state- 
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ment  that  the  market  value  of  some  of  the  bonds  mentioned  in  the- 
section  is  almost  fifteen  per  cent,  below  par,  and  that  a  loss 
might  result  to  the  state  in  case  of  the  failure  of  the  bank  or 
trust  company  depositing  such  bonds  as  security,  unless  the  state 
should  continue  to  hold  the  bonds  until  maturity,  or  until  such 
time  as  the  market  value  thereof  shall  have  reached  par,  and  in- 
dulging the  presumption  that  the  bonds  will  be  paid  in  full  at 
maturity  by  the  authority  issuing  them,  the  conclusion  has  been 
reached  that  the  statute,  by  reason  of  its  own  terms,  justifies 
the  practice  mentioned. 

It  is,  however,  respectfully  suggested  that  you  consider  the 
advisability  of  hereafter  requiring  banks  and  trust  companies  to 
furnish  the  surety  company  bonds  provided  for  in  the  section,  in 
cases  where  the  market  value  of  bonds  offered  as  security  is  below 
par,  as  the  statute,  in  my  opinion,  confers  upon  the  treasurer  of 
state  the  right  to  select  either  of  the  two  classes  of  security 
therein  provided  for. 

The  Sale  of  Securities  in  the  Hands  of  the  Sinking  Fund  Trustees, 
for  the  Purpose  of  Raising  Funds  to  Purchase  Municipal  Bonds 
Offered  for  Sale  by  the  Municipality,  is  Unauthorized  by  Law 
and  Illegal,  and  Such  an  Act  is  a  Breach  of  Official  Duty,  Render- 
ing Such  Trustees  Liable  to  the  Municipality  for  any  Loss  or 
Damage  Occasioned  by  Reason  of  Such  Illegal  Transaction. 


No.  2322— (Opinion  Dated  August  12,  1921.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen :    Receipt  is  acknowledged  of  your  letter  of  recent 
date,  reading  as  follows : 

"We  are  respectfully  requesting  for  written  opinion  upon 
the  following  matter: 

We  are  calling  your  attention  to  an  opinion  of  December 
7,  1914,  which  may  be  found  in  the  Annual  Reports  of  the  At- 
torney General  for  1913,  page  1456,  and  we  would  say  that  we 
are  finding  instances  in  which  the  sinking  fund  trustees  of  mu- 
nicipalities at  times  when  they  have  no  funds  whatsoever  for 
investment  and  the  municipality  has  bonds  which  they  wish  to 
sell,  that  the  sinking  fund  trustees  either  by  selling  certain 
investments,  which  they  have  on  hand,  below  par  to  secure  the 
funds  necessary,  or  by  taking  the  bonds  offered  for  sale  and 
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selling  them  below  par,  paying  for  such  bonds  after  they  have 
them  sold,  in  order  to  help  out  the  city : 

Question:  Can  the  trustees  of  the  sinking  fund,  who 
have  acted  as  stated  above,  be  held  liable  for  the  difference 
between  the  amount  received  for  the  bonds  sold  to  complete 
such  a  transaction  and  the  par  value  thereof ;  in  other  words, 
can  the  bureau  make  a  finding  for  recovery  ?" 

The  question  presented  by  your  inquiry  relative  to  the  sale 
of  municipal  bonds  by  the  trustees  of  the  sinking  fund  under  the 
conditions  stated  in  your  communication,  would  seemingly  be  best 
answered  by  an  analysis  of  the  statutes  authorizing  the  sale  of 
such  bonds,  as  well  as  defining  the  powers  and  duties  of  the  various 
officials  participating  therein. 

Section  3922,  G.  C,  provides  as  follows: 

"When  a  municipal  corporation  issues  its  bonds,  it  shall 
first  offer  them  at  par  and  accrued  interest  to  the  trustees  of 
the  sinking  fund,  in  their  official  capacity,  or,  in  case  there  are 
no  such  trustees,  to  the  officer  or  officers  of  such  corporation 
having  charge  of  its  debts,  in  their  official  capacity.  If  such 
trustees  or  other  officers  of  the  sinking  fund  decline  to  take 
any  or  all  of  such  bonds  at  par  and  accrued  interest,  the  cor- 
poration shall  offer  to  the  board  of  commissioners  of  the  sink- 
ing fund  of  the  city  school  district  such  bonds  or  so  many  of 
them,  at  par  and  accrued  interest  and  without  competitive 
bidding  as  have  not  been  taken  by  the  trustees  of  the  sinking 
fund,  and  the  board  of  commissioners  of  the  sinking  fund  of 
the  city  school  district  may  take  such  bonds,  or  any  part  there- 
of." 

This  section  apparently  is  mandatory,  and  emphatically  pro- 
vides that  municipal  bonds  may  not  be  sold  at  less  than  par  and 
accrued  interest. 

Section  3923,  G.  C.,  similarly  provides: 

"In  no  case  shall  the  bonds  of  the  corporation  be  sold  for 
less  than  their  par  value,  nor  shall  such  bonds  when  so  held  for 
the  benefit  of  such  sinking  fund  or  debts,  be  sold,  except  when 
necessary  to  meet  the  requirements  of  such  fund  or  debt." 

It  is  believed  that  this  section  refers  to  the  original  sale  of 
bonds  by  the  municipality,  and  would  not  limit  the  authority  of 
the  sinking  fund  trustees  given  by  Section  4517,  G.  C.,  to  protect 
the  credit  of  the  municipality  by  giving  them  unlimited  power  to 
use  the  money  and  securities  in  their  possession  for  that  purpose. 

Section  4517,  G.  C.,  provides  as  follows: 

"The  trustees  of  the  sinking  fund  shall  have  charge  of  and 
provide  for  the  payment  of  all  bonds  issued  by  the  corporation, 
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the  interest  maturing  thereon  and  the  payment  of  all  judg- 
ments final  against  the  corporation,  except  in  condemnation  of 
property  cases.  They  shall  receive  from  the  auditor  of  the 
city  or  clerk  of  the  village  all  taxes,  assessments  and  moneys 
collected  for  such  purposes  and  invest  and  disburse  them  in 
the  manner  provided  by  law.  For  the  satisfaction  of  any  obli- 
gation under  their  supervision,  the  trustees  of  the  sinking 
fund  may  sell  or  use  any  of  the  securities  or  money  in  their 
possession." 

It  would  seem  obvious  from  the  provisions  of  this  section 
that  the  sinking  fund  trustees,  while  being  empowered  with  very 
broad  powers  as  to  protecting  the  credit  of  the  city,  yet  all  taxes, 
assessments  and  moneys  coming  into  their  hands  by  the  provisions 
of  this  section  must,  it  would  appear,  "be  disbursed  in  the  manner 
provided  by  law." 

Section  4514,  G.  C.,  provides  as  follows: 

"The  trustees  of  the  sinking  fund  shall  invest  all  moneys 
received  by  them  in  bonds  of  the  United  States,  the  State  of 
Ohio,  or  of  any  municipal  corporation,  school,  township  or 
county  bonds,  in  such  state,  and  hold  in  reserve  only  such 
sums  as  may  be  needed  for  effecting  the  terms  of  this  title. 
All  interest  received  by  them  shall  be  re-invested  in  like  man- 


ner." 


This  section  clearly  indicates  that  the  trustees  of  the  sinking 
fund  "shall  invest  all  moneys  received  by  them  m  bonds  of  the 
United  States,"  etc.  The  section  does  not  authorize  such  trustees 
to  sell  the  securities  already  within  their  possession  as  invest- 
ments in  order  to  raise  funds  for  the  purpose  of  other  investments, 
but  definitely  authorizes  the  investment  of  moneys  in  their  pos- 
session not  already  invested. 

It  would  seem,  therefore,  that  the  selling  of  the  securities 
representing  the  invested  funds  of  the  sinking  fund  trustees,  in 
order  to  obtain  funds  for  the  purchase  of  municipal  bonds  by  such 
trustees,  as  well  as  the  selling  of  both  the  securities  in  their 
hands  and  also  those  purchased  from  the  municipality  below  par, 
is  an  act  clearly  unauthorized  by  law,  and  beyond  the  powers  con- 
ferred upon  the  sinking  fund  trustees  to  consummate,  and  for 
which  such  trustees  would  be  liable  to  the  municipality  for  any 
loss  or  damage  occasioned  by  reason  of  the  illegal  transaction. 

Your  question  further  asks,  can  the  trustees  of  the  sinking 
fund  who  have  acted  as  stated  above  be  held  liable  for  the  differ- 
ence between  the  amount  received  for  the  bonds  sold  to  complete 
such  a  transaction  and  the  par  value  thereof? 
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While  it  is  believed  that  such  an  amount  as  you  indicate 
might  generally  be  considered  as  prima  facie  evidence  of  the 
amount  or  measure  or  damages  in  the  instances  quoted,  yet  it 
might  not  in  all  cases  represent  the  true  measure  of  damages  re- 
coverable by  the  municipality,  since  the  bonds  in  question  may 
never  have  brought  par  value,  or  never  may  have  been  sold  in 
the  first  instance.  It  would  rather  seem  in  such  cases  that  the 
actual  damage  or  loss  sustained  by  the  municipality  would,  no 
doubt,  be  such  as  might  be  determined  by  the  court  or  jury  as 
the  circumstances  in  the  particular  case  should  warrant,  and  would 
as  such  more  properly  represent  the  true  measure  of  damages 
recoverable  from  officials  whose  negligence  or  breach  of  official 
duty  had  occasioned  the  loss  or  damage  to  the  municipality. 

In  specific  answer  to  your  question,  and  in  view  of  the  facts 
stated  in  your  communication,  it  is  the  opinion  of  this  department 
that  the  bureau  would  be  warranted  in  making  a  finding  for  re- 
covery against  the  sinking  fund  trustees  in  the  instances  cited. 
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NEW  CORPORATIONS 

The  Leopold  Rauh  Estate  Co.,  Day- 
ton; $200,000.  Hattie  Rauh,  Elmer 
Rauh,  Ruth  R.  Stern,  Ruth  Hecker 
Schneider,  Sidney  G.  Kusworm. 

The  Service  Leather  Co.,  Cincin- 
nati; $10,000.  Heber  H.  Hutchinson, 
Stanley  F.  Hutchinson,  Robert  J. 
Yeasrer,  Wilbur  C.  Bolentler,  Harold 
L.  Hutchinson. 

The  Main  Coal  Co.,  Akron;  $10,000. 
George  DeLuca, '  Anthony  Donatell, 
Angelo   Bianchi,   Marian   Strusbaugh. 

The  National  Game  Co.,  Toledo; 
$10,000.  LeRoy  E.  Eastman,  Maurice 
Allen,  Erwin  R.  Effler,  Cecile  G.  Bond, 
Stella  M.  Hughes. 

The  Chelheim  Arms  Co.,  Cleveland- 
$10,000.  George  C.  Pratt,  Louis 
Bloomfield,  S.  D.  Faller,  D.  K.  Hen- 
derson, I.  M.  Tyndall. 

The  Merit  Publishing  Co.,  Cleve- 
land: $10,000.  Chas.  Rothman.  D.  J. 
Gordon,  Ivan  C.  Cox,  N.  B.  Gordon, 
M.  S.  Gordon. 

The  Interstate  Automobile  Protec- 
tive Co.,  Eaton;  $50,000.  C.  G.  Ogden, 
Edward  S.  Jons,  Willard  Armstrong, 
Wm.  H.  Buck,  Fay  A.  Gardner. 

The  Income  Rubber  Co.,  Columbus; 
$1,000.  C.  R.  Spahn,  M.  S.  Osborn,  E. 
B.  King,  A.  K.  Nier,  James  F.  Flynn, 
Jr. 

The  Farmers  Bank  of  Cleveland, 
Cleveland:  $100,000.  James  C.  Thomp- 
son, John  H.  Hoger,  R.  L.  Toben,  Perry 
D.  Caldwell,  M.  B.  Pennell. 

The  Winneauah  Farms  Co.,  Cleve- 
land; $600.  T.  A.  McCaslin.  H.  A. 
Beckett,  H.  K.  Bell,  L.  A.  O'Neil,  Ar- 
thur A.  Sayre. 

The  Folstein-Stagg  &  Co..  Cleve- 
land; $10,000.  Edgar  P.  Holstein, 
Wm.  R.  Stagg,  Hazel  Litchfield,  Gar- 
net G.  Gobbs,  Marie  H.  Wolfram. 

The  GiJlrav  Gas  Co.,  Akron:  $75,- 
O00.  C.  F.  Schnee,  John  C.  Grimm, 
Joseph  Thomas,  Julia  Hill,  J.  C. 
Roane. 

The  Norwalk  Rose  Garden  Co.,  Nor- 
walk;  $50,000.  Chas.  A.  McCutcheon, 
Ivon  A.  Stockwell,  Otis  L.  Peat,  E.  E. 
King,  Hoyt  D.  Stockwell. 

The  Columbia  Metal  Stamping  & 
Die  Co.,  Cleveland:  $10,000.  James 
M.  McSweeney,  M.  E.  Hurd.  William 
Wi^er  White,  Robert  G.  McCreary, 
G.  M.  Breen. 


The  Buckeye  Body  Co.,  Columbus; 
$100,000.  A.  G.  Gilmour,  J.  W.  Dins- 
more.  F.  E.  Kocher,  G.  P.  Hickle,  Wil- 
lard Miller. 

The  South  Main  Garden  Co..  Ak- 
ron; $10,000.  L.  O.  Beck,  R.  S.  Grant, 
C.  A.  Barbian,  L.  J.  Callinan,  Don  W. 
Harter.  C.  A.  Nelan. 

The  Superior  Heating  Co.,  Cleve- 
land: $25,000.  Charles  A.  Steven*,  H. 
M.  Knippenberg,  J.  B.  Oviatt,  E.  J. 
Warrick,  A.  E.  Rogers. 

The  Island  Creek  Monitor  Coal  Co., 
Cincinnati;  $10,000.  R.  M.  Plympton, 
M.  A.  Hannon,  A.  E.  Betz,  N.  E.  Ma- 
rion, S.  R.  Ducker. 

The  Pocahontas  Oil  Co..  Cleveland ; 
$25,000.  T.  E.  Minshall,  C.  F.  Brug- 
gemeier,  D.  S.  Campbell,  E.  S.  Wil- 
son. India  E.  Minshall. 

The  Charlesferd  Co.,  Cleveland; 
$20,000.  Louis  A.  Fisher,  D.  L.  Shaw, 
A.  W.  Loewenthal,  A.  H.  Martin, 
Earla  F.  Rebele. 

The  Champion  Ice  Machine  Co., 
Cleveland;  $30,000.  Geo.  A.  Case,  F. 
E.  Herman.  James  Robinson,  Walter 
H.  Mann,  F.  C.  Probeck. 

The  Western  Reserve  Cotton  Mills 
Georgia  Co.,  Kent:  $125,000.  Henrv 
A.  Martine.  Eben  H.  Jones,  John  W. 
Reavis,  William  A.  Dougherty,  C.  F. 
Reavis,  Jr. 

The  C.  T.  Dunkle  Motors  Co.,  Co- 
Wbus;  S500.00  C.  T.  Dunkle,  T.  S. 
Hoff,  C.  A.  Augustine,  C.  F.  Sheckler, 
Mrs.  C.  T.  Dunkle. 

The  White-Sarson  Co.,  Coolville; 
$25,000.  C.  F.  White,  O.  F.  Sarson, 
Clyde  L.  White,  Nellie  White,  Albert 
Sarson. 

The  Killglare  Co..  Youngstown; 
$10,500.  Abram  P.  Steckel,  George 
H.  Perkins,  Henry  M.  Russell,  George 
W.  Haney,  Andrew  G.  Egler. 

The  Ohio  State  Jockey  Club  Co., 
Maple  Heights:  $50,000.  S.  W.  Hol- 
man,  J.  W.  Didham.  E.  S.  Edwards, 
R.  H.  Covert,  J.  H.  Walker. 

The  Lindenberg  &  Fox  Co.,  Cincin- 
nati; $130,000.  Hugo  A.  Lindenberg, 
Ederar  J.  Fox,  Blanche  B.  Lindenberg, 
Lillian  H.  Fox,  Theodore  Von  Han- 
dorf. 

The  Federal  Mortgage  Co.,  Colum- 
bus; $300,000.  John  E.  Harper, 
Frank  A.  Purdy  Chas.  S.  Druggan,  C. 
Lowensohn,   Frank   S.   Hemminger. 
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The  K-R-S  Co.,  Cleveland;  $15,000. 
M.  Eisenber,  A.  Goldman,  H.  Bern- 
stein, Lillian  Lubiskta,  N.  Lombardo. 

The  Quality  Auto  Parts  Co.,  Cleve- 
land; $25,000.  C.  W.  Gallagher,  O.  J. 
Bartunek,  Alfred  A.  Benesch,  John  N. 
Stockwell,  E.  H.  Hopkins. 

The  Rayen  Avenue  Flower  Shop 
Co.,  Youngstown;  $5,000.  Patrick  J. 
Joyce,  John  P.  Navin,  James  K.  Cri- 
shal,  Frank  M.  Higgins,  Clyde  L.  Mor- 
gan. 

The  Shubert  Cleveland  Vaudeville 
Co.,  Cleveland;  $500.  Geo.  Q.  Keeley, 
M.  A.  Friedman,  R.  J.  Fitzgerald,  W. 
A.  Brassell,  Earl  W.  LeFever. 

The  Dickerson  Realty  Co.,  Toledo; 
$10,000.  John  S.  Saalfield,  R.  C.  Hilt, 
C.  F.  Gottschalk,  Ernest  Baur,  A.  Sa- 
lome Baur. 

The  Jennings  Manufacturing  Co., 
Dayton;  $50,000.  F.  B.  Jennings, 
Charles  E.  Comer,  Leo  V.  Zahn,  R.  K. 
Landis,  R.  G.  Corwin. 

The  Empire  Pulp  Stone  Co.,  Steub- 
enville;  $100,000.   Lee  VanTilburg,  A. 

E.  Rice,  O.  M.  Rice,  C.  C.  Brown,  H. 
S.  McConnell. 

The  Studebaker-Wulff  Rubber  Co., 
Zanesville;  $500,000.  Peter  E.  Stude- 
baker,  Henry  C.  Buchanan,  Benjamin 

F.  Wulff,  K.  Stock,  S.  A.  Senter. 
The  Toledo  Guaranteed  Real  Estate 

Securities  Co.,  Toledo;  $100,000.  Harry 
A.  Levy,  Joseph  O.  Eppstein,  F.  Ham- 
mersmith, I.  A.  Eppstein,  D.  Eriksen. 

The  Equality  Building  &  Loan  As- 
sociation, Cleveland;  $1,000,000.  Suggs 
Garber,  Aaron  Garber,  V.  J.  Free, 
Paul  S.  Gill,  Harry  Robbins. 

The  Greenwich  Farmers  Elevator 
Co.,  Greenwich;  $15,000.  F.  B.  Ros- 
coe,  H.  S.  McLaughlin,  Murrav  C. 
Hunter,  C.  F.  Hopkins,  Rudyard  Ros- 
coe. 

The  Reining  Co.,  Cleveland;  $5,000. 
George  G.  Reining,  H.  K.  Reining.  L. 
P.  Phillips,  J.  Phillips,  Lloyd  G.  Mc- 
Keith. 

The  Nelsonville  Lumber  Co.,  Nel- 
sonville;  $50,000.  C.  W.  Backus,  W. 
L.  Hudson,  O.  C.  Sharp,  B.  F.  Parry, 
H.  L.  Largent. 

The  Advisory  Investment  Securities 
Co.,  Columbus;  $500.  William  G.  Rup- 
pey,  Paul  H.  B.  Trier,  C.  E.  Snyder, 
Otto  Willert,  C.  L.  Dierker. 

The  B.  L.  Roman  Mfg.  Co..  Canton; 
$25,000.  J.  B.  Parker,  L.  D.  Wolf- 
sperger,  G.  Glock,  B.  L.  Roman,  E.  M. 
Duckworth. 

The  Columbus  Chemical  Co.,  Co- 
lumbus; $10,000.    Emerson  L.  Taylor, 


Charles  R.  Gress,  L.  Bergin,  M.  Mac- 
Conathy,  A.  C.  Wittenmeier. 

The  Sam  H.  Stept  Co.,  Cleveland; 
$1,000.  Sam  H.  Stept,  Sid  Essie:,  Her- 
man E.  Kohen,  B.  J.  Manow,  Wm.  E. 
W&ld6i86n 

The  Ohio  Medical  Products  Co.,  Co- 
lumbus; $20,000.  Edwin  F.  Knapp, 
Otto  B.  Cornell,  Mabel  Louise  Knapp, 
Benjamin  E.  Jones,  H.  E.  Lunsford. 

The  Lamino  Chemical  Co.,  Cleve- 
land; $5,000.  Henry  M.  Morrison,  L. 
C.  Hinslea,  J.  H.  Traverse,  R.  I.  An- 
derson, K.  Wing. 

The  South  Akron  Savings  Associa- 
tion, Akron;  $2,000,000.  H.  B.  Hite,  L. 
C.  Morrison,  H.  G.  Haun,  L.  E.  Sisler, 
Wm.  H.  Bigler. 

The  Kahn  Delicatessen  Co.,  Dayton; 
$2,000.  Max  M.  Kahn,  Hyman  Barrar, 
M.  J.  Barrar,  Katie  Kahn,  Lillian  Bar- 
rar. 

Increases 

The  Paris  Manufacturing  Co., 
Cleveland:  from  $100,000  to  $350,000. 

The  Gifford  Bros.  Co.,  Cleveland; 
from  $12,500  to  $20,000. 

The  East  Ohio  Building  &  Loan  Co., 
Uhrichsville;  from  $250,000  to  $600,- 
000. 

The  Empire  Mortgage  Securities 
Co..  Akron;  from  $500.00  to  $300,000. 

The  International  Savings  &  Loan 
Co..  Cincinnati;  from  $100,000  to 
$250,000. 

The  Northern  Medical  Co.,  Dayton; 
from  $3,000  to  $150,000.  (August 
25th,  19*1.) 

The  Warsaw  Savings  &  Loan  Asso- 
ciation. Cleveland;  from  $500,000  to 
$1,000,000. 

The  Fairchild  Milliner  Co.,  Cleve- 
land; from  $1,000  to  $850,000. 

The  Cleveland  Land  &  Securities 
Co..  Cleveland;  from  $500,000  to  $1,- 
000.000. 

The  Reserve  Mortgage  Co.,  Cleve- 
land; from  $500,000  to  $2,000,000. 

The  American  Tent  &  Awnine  Co., 
Cleveland:  from  $25,000  to  $50,000. 

The  State  Bank  of  Bowline  Green, 
Powline  Green,  Ohio;  from  $50,000  to 
$100,000. 

The  Parkview  Homesites  Co.,  War- 
ren: from  $30,000  to  $75,000. 

The  Second  Investment  Co,.  Cin- 
cinnati: from  $10,000  to  $250,000. 

The  Diamond  Bronze  Co..  Cleve- 
land; from  $10,000  to  $25,000. 

Decrease 

The  Buckeye  Products  Co.,  Cincin- 
nati; from  $80,000  to  $20,000. 


PUBLIC  UTILITIES  COMMISSIOK 


No.  1341 — In  the  Matter  of  the  Application  of  The  Commonwealth 
Power  Company  for  Permission  to  Issue  Common  and  Preferred 
Stock.    Prayer  Granted. 


(Dated  August  26,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application,  as  supplemented  and 
amended,  of  The  Commonwealth  Power  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  for  the  consent  and  authority  of  this  Commission 
to  issue  common  capital  stock  of  the  par  value  of  $21,700  and  eight 
per  cent  preferred  capital  stock  of  the  par  value  of  $42,000 : 

$7,000.00,  par  value  of  said  preferred  capital  stock  and  $3,- 
500.00,  par  value  of  said  common  capital  stock  to  be  delivered, 
as  fully  paid,  to  one  F.  M.  Black,  agent  for  the  Farm  Line  Con- 
struction Company,  as  the  consideration  for  the  electric  dis- 
tribution and  transmission  system  in  Stark  County,  Ohio,  the 
purchase  of  which,  by  the  applicant,  was  duly  consented  to 
and  authorized  by  the  order,  this  day  made  and  entered  in  Pro- 
ceeding No.  2324 ; 

$35,000.00,  par  value  of  said  preferred  capital  stock  and 
$18,200.00,  par  value,  of  said  common  capital  stock  to  be  sold 
for  not  less  than  eighty  percentum  of  the  par  value  of  said  pre- 
ferred stock  and  the  par  value  of  said  common  stock,  to  pro- 
vide funds  for, 

The  construction  and  equipment  of  the  transmission 
line  and  distribution  system  in  and  about  the  vil- 
lage of  Danville,  Ohio,  the  cost  of  which  has  been 
estimated  at  the  sum  of $35,000.00 

The  payment  of  the  applicant's  organization  costs 9,200.00 

And  a  working  capital 2,000.00 

•The  Commission,  being  fully  advised  in  the  premises,  finds : 

That  the  value  of  said  electrical  utility  property  in  Stark 
County,  Ohio,  the  purchase  of  which,  by  the  applicant,  has 
been  duly  consented  to  and  authorized  in  Proceeding  No.  2324, 
for  purchase  and  sale  purposes  is  the  sum  of  $10,500.00 ; 

That  the  applicant  has  in  contemplation  or  under  contract 
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the  construction  and  equipment  of  an  electrical  distribution 
system  and  transmission  line  in  and  about  the  village  of  Dan- 
ville, Ohio,  the  cost  of  which  has  been  conservatively  estimated 
at  the  sum  of  $35,000.00 ; 

That  the  applicant  has  incurred  in  connection  with  its  or- 
ganization, expenses  of  the  sum  of  $9,200.00  and  will  require, 
for  the  prosecution  of  its  business  as  an  electrical  utility  a 
working  capital  of  $2,000.00,  and 

That  the  issue  of  applicant's  said  common  capital  stock  of 
the  par  value  of  $21,700.00  and  its  preferred  capital  stock  of 
the  par  value  of  $42,000.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  acquisition  of 
property  and  the  construction,  completion,  extension  and  im- 
provement of  applicant's  facilities,  and  the  maintenance  and 
improvement  of  its  service, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  common  and  preferred  capital  stock  should  be 
granted.     It  is,  therefore, 

Ordered,  That  said  The  Commonwealth  Power  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  twenty-one  thousand,  seven  hundred  dollars  ($21,- 
700)  and  its  eight  per  cent  preferred  capital  stock  of  the  par  value 
of  forty-two  thousand  dollars  ($42,000),  and  that  eighteen  thou- 
sand, two  hundred  dollars,  par  value  of  said  common  capital  stock 
and  thirty-five  thousand  dollars,  par  value  of  said,  preferred  capital 
stock  be  sold  for  the  highest  price  obtainable,  but  not  less  than 
the  par  value  of  said  common  capital  stock  nor  less  than  eighty 
percentum  of  the  par  value  of  said  preferred  capital  stock.  It  is 
further 

Ordered,  That  any  discount  arising  from  a  sale  of  any  of  said 
preferred  capital  stock  for  less  than  the  par  value  thereof  be  ex- 
tinguished pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  Commission.     It  is  further 

Ordered,  That  said  capital  stocks  and/or  the  proceeds  arising 

from  the  sale  thereof,  be  devoted  to  and  used  for  the  following 

purposes  and  no  others,  to  wit : 

$7,000.00,  par  value,  of  said  preferred  stock  and  $3,560.00 
par  value,  of  said  common  stock  to  be  delivered,  as  fully  paid, 
to  F.  M.  Black,  agent  for  The  Farm  Line  Construction  Com- 
pany, as  the  consideration  of  the  electric  utility  property  au- 
thorized to  be  purchased  by  the  order,  this  day  made  and  en- 
tered in  Proceeding  No.  2324. 

The  proceeds  arising  from  the  sale  of  the  balance  of  such 
preferred  and  common  capital  stocks  to  be  used : 
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For  the  construction  and  equipment  of  the  electrical 
distribution  system  and  transmission  line  in  and 
about  the  village  of  Danville,  Ohio $35,000.00 

The  payment  of  applicant's  organization  fees,  costs, 

etc 9,200.00 

As  a  working  capital  2,000.00 

all  as  more  particularly  set  forth  in  the  detailed  statements 
and  exhibits  appended  to  the  pleadings  filed  herein  which  here- 
by are  made  parts  of  this  order  by  reference. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period  of  the  issue  and  disposition  of  said 
capital  stocks,  and,  in  reasonable  detail,  the  expenditure  of  the 
proceeds  thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  2320 — In  the  Matter  of  Abandoning  the  Joint  Agency  of  the 
New  York  Central  Railroad  Company  and  the  Erie  Railroad 
Company  at  Braceville,  Ohio.     Prayer  Granted. 


(Dated  August  25,  1921.) 

This  matter  was  submitted  upon  the  pleadings  and  the  evi- 
dence. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public  and 
the  cost  of  maintaining  such  facility  and  furnishing  such  service, 
the  Commission  finds  that  the  closing  of  applicants'  station  at 
Braceville,  Trumbull  county,  Ohio,  as  an  agency  station  is  reason- 
able, if  and  as  said  companies  shall  hereafter  maintain  their  wait- 
ing room,  properly  heated  and  lighted  in  season,  for  the  protection 
of  passengers  and  maintain  the  same  or  an  equivalent  passenger 
train  service  at  said  point,  and  is  satisfied  that,  subject  to  said 
proviso,  authority  to  change  said  station  from  agency  to  non- 
agency  should  be  granted.     It  is,  therefore, 

Ordered,  That  said  The  New  York  Central  Railroad  Company 
and  the  said  Erie  Railroad  Company  be,  and  hereby  they  are  au- 
thorized, effective  September  first,  1921,  to  change  from  agency 
to  non-agency,  the  station  now  jointly  maintained  at  Braceville, 
Ohio.     It  is  further 


548  Department  Reports 


Ordered,  That  said  companies  be,  and  each  of  them  hereby  is 
.  directed  and  required  to  continue  to  maintain  the  passenger  station 

i  at  said  point  for  the  protection  of  passengers,  properly  heating 

■ 

f  and  lighting  the  same  in  season,  and  to  maintain  the  present  or  an 

I  equivalent  passenger  train  service  for  t)ie  accommodation  of  pas- 

senger traffic  to  and  from  said  point. 


No.  2324 — In  the  Matter  of  the  Proposed  Purchase  by  The  Com- 
monwealth Power  Company  of  a  Newly-Constructed  Electric 
Transmission  and  Distribution  Line  in  Stark  County,  Running 
North  Out  of  North  Canton,  Ohio.    Prayer  Granted. 


(Dated  August  26,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
consideration  upon  the  joint  application  of  F.  M.  Black  who,  as  the 
duly  authorized  agent  of  The  Farm  Line  Construction  Company, 
a  non-utility,  has  been  operating  the  electrical  utility  furnishing 
service  in  and  about  the  Village  of  North  Canton,  Ohio,  and  The 
Commonwealth  Power  Company,  (a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio  for 
the  purpose,  among  others,  of  supplying  electric  service  to  con- 
sumers in  divers  communities  and  municipalities  in  said  state)  for 
the  consent  and  authority  of  this  Commission  for  the  sale,  by  said 
first-named  applicant  and  the  purchase  by  the  latter  of  the  electric 
transmission  and  distribution  line  in  Stark  county,  Ohio,  running 
north  from  the  Village  of  North  Canton,  Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  finds: 

That,  for  purchase  and  sale  purposes,  said  transmission 
and  distribution  line  has  a  value  of  $10,500,  and 

That  the  public  will,  upon  such  sale  and  purchase  of  said 
public  utility  property,  be  furnished  adequate  service  for  a  rea- 
sonable and  just  rate,  rental,  toll  or  charge  therefor, 

and  is  satisfied  that  consent  and  authority  for  such  sale  and  pur- 
chase of  said  public  utility  property  should  be  granted.  It  is, 
therefore, 

Ordered,  That  the  said  F.  M.  Black,  agent  for  The  Farm  Line 
Construction  Company,  be,  and  hereby  is  authorized  to  sell  and 
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convey  to  The  Commonwealth  Power  Company  the  electric  trans- 
mission and  distribution  line  in  Stark  county,  Ohio,  running  north 
from  the  Village  of  North  Canton,  Ohio,  as  the  same  is  more  par- 
ticularly described  in  the  exhibits  attached  to  the  application 
herein,  which  exhibits  hereby  are  made  parts  of  this  order  by  ref- 
erence; and  said  The  Commonwealth  Power  Company  hereby  is 
authorized  to  purchase  said  public  utility  property  and  to  pay 
therefor  the  agreed  consideration  of  ten  thousand,  five  hundred 
dollars.     It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  Commission,  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property,  nor  shall  the  findings  hereinbefore  set  forth  as 
to  the  value  of  said  property,  rates  and  service,  or  the  acquiescence 
in  the  passing  of  said  agreed  consideration  therefor,  be  binding 
upon  this  Commission  in  any  future  proceeding  involving  rates  or 
service. 


ATTOKNEY  GENERAL 


The  Penalty  Provided  for  the  Nonpayment  of  the  General  Taxes 
Upon  Real  Estate  and  Personal  Property  Does  Not  Apply  to  Un- 
paid Cigarette  Taxes. 


No.  2364— (Opinion  Dated  August  24,  1921.) 

Hon.  J.  T.  Tracy,  Auditor  of  State,  Columbus,  Ohio : 

Dear  Sir:  Acknowledgment  is  made  of  your  recent  communi- 
cation, which  reads: 

"We  are  in  receipt  of  the  following  letter  from  the  audi- 
tor of  Trumbull  county,  which  is  self-explanatory,  and  we  de- 
sire your  opinion  upon  the  question  submitted  in  same: 

Tlease  refer  the  following  inquiry  to  the  proper  depart- 
ment. What  penalty  should  be  figured  on  cigarette  taxes  un- 
paid at  the  close  of  the  June  collection  of  taxes  ? 

'We  are  making  our  cigarette  settlement  this  year,  with 
$1600.00  unpaid.  Please  tell  me  what  penalty,  if  any,  should 
be  added.  The  new  form  book  has  no  column  for  penalty,  how- 
ever, I  am  anxious  to  follow  the  law.'  " 

In  considering  your  inquiry  we  may  start  with  the  proposition 
that  under  the  existing  laws  of  this  state  and  the  judicial  inter- 
pretations thereof,  a  tax  may  not  be  levied  except  in  pursuance  of 
clear  authority  of  law.  Analogically  it  will  follow  that  the  collec- 
tion must  be  in  pursuance  to  express  authority  of  law.  It  may 
further  be  considered  as  established  that  fees  cannot  be  collected 
by  public  officers  in  Ohio  unless  there  is  clear  statutory  authority 
for  the  same. 

There  may  be  some  question  as  to  whether  the  so-called  "cigar- 
ette tax"  is  a  "tax"  as  the  latter  term  is  generally  understood  in 
legal  contemplation.  However,  it  of  course  is  clear  that  the  cigar- 
ette tax  is  a  special  tax  and  should  not  be  confused  with  reference 
to  the  general  taxes,  that  is,  taxes  upon  real  estate  and  personal 
property.  However,  regardless  of  what  may  be  the  true  status  of 
such  a  tax  as  the  one  under  consideration,  the  rule  in  reference 
to  its  levy  and  collection  is  the  same,  that  is,  it  cannot  be  collected 
except  in  pursuance  of  clear  authority  of  law,  as  heretofore  indi- 
cated.   This  rule  has  been  so  frequently  enunciated  by  the  courts 
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of  this  state  in  various  decisions  and  opinions  of  the  attorney  gen- 
eral that  no  specific  citation  seems  necessary. 

In  view  of  the  foregoing  discussion,  it  is  evident  that  the  only 
question  requiring  consideration  is  whether  or  not  there  are  any 
statutes  expressly  creating  a  penalty  upon  such  delinquent  taxes. 

Sections  5894  et  seq.,  which  relate  to  the  collection  of  the 
cigarette  tax,  provide  certain  penalties  for  failure  to  make  proper 
returns,  etc.  (See  Section  5898).  However,  in  examination  of 
those  sections  there  is  no  specific  authority  found  authorizing  a 
penalty  for  the  nonpayment  of  the  tax  as  described  in  your  letter, 
unless  it  be  found  in  the  references  in  Section  5902,  which  incor- 
porates a  number  of  the  sections  relating  to  the  collection  of  liquor 
assessments,  and  provides  as  follows : 

"Sec.  5902.  The  provisions  of  section  sixty  hundred  and 
seventy-seven,  sixty  hundred  and  seventy-eight,  sixty  hun- 
dred and  seventy-nine,  sixty  hundred  and  eighty,  sixty  hun- 
dred and  eighty-five,  sixty  hundred  and  eighty-six  and  sixty 
hundred  and  ninety-two,  sixty-one  hundred  and  sixty-one  and 
one  are  hereby  extended  to  this  chapter  so  far  as  they  can  be 
made  to  apply." 

Sections  6077  and  6978  G.  C,  mentioned  in  the  above  quoted 
section,  provide  that  the  county  treasurer  shall  forthwith  collect 
the  amount  of  the  tax  upon  failure  to  pay  the  same  when  due  by 
distress  and  sale  as  on  execution,  adding  four  percent  collection 
fees  and  costs  from  any  goods  and  chattels  of  such  person,  and 
further  authorize  the  treasurer  to  make  a  levy  upon  the  goods 
and  chattels  of  such  person  wherever  fpund  in  such  county,  or  upon 
the  fixtures,  leasehold,  etc.,  used  in  carrying  on  the  business.  - 

If  the  collection  is  not  realized  upon  the  action  taken  as  above 
pointed  out,  then  it  becomes  the  duty  of  the  county  auditor  to  place 
the  amount  due  and  unpaid  on  the  tax  duplicate  against  the  real 
estate  in  which  such  traffic  is  carried  on,  and  it  shall  be  collected 
as  other  taxes  and  assessments  on  such  premises. 

A  penalty  for  the  nonpayment  of  taxes  is  an  extraordinary 
method  provided,  it  is  generally  understood,  to  relate  only  to  the 
general  taxes  on  personal  property  and  real  estate.  The  method 
adopted  for  the  enforcement  of  the  collection  of  the  cigarette  tax, 
which  is  the  same  as  that  of  the  liquor  tax,  is  an  extraordinary 
and  unusual  method,  and  there  seems  to  be  nothing  in  the  above 
mentioned  sections  to  indicate  that  it  was  the  intention  of  the 
legislature  that  any  further  penalties  should  be  provided,  except- 
ing the  penalties  therein  specifically  set  forth.    While  said  statutes 
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do  mention  that  in  case  the  treasurer  fails  to  collect  the  tax  when 
due  and  in  the  manner  provided  for  the  levy  as  upon  execution, 
that  it  shall  be  placed  on  the  tax  duplicate  and  collected  as  other 
taxes  and  assessments  on  such  premises,  it  is  believed  that  this 
reference  is  to  the  manner  of  collecting  the  amounts  previously 
determined  to  be  due,  and  that  by  the  use  of  the  language  the 
legislature  did  not  intend  to  indicate  that  further  penalties  should 
be  attached. 

In  specific  answer  to  your  inquiry,  you  are  advised  that  it  is 
the  opinion  of  this  department,  upon  the  state  of  facts  submitted, 
that  no  penalty  should  be  figured  upon  said  cigarette  tax. 


1.  Where  the  Officers  of  a  Corporation  Base  Their  Valuation  of  the 
Mortgages,  Notes,  Accounts,  etc.,  of  the  Corporation  Upon  a 
Mistake  as  to  Facts  Reflecting  Upon  Such  Value,  the  Sworn  Re- 
turn of  the  Corporation  Does  Not  Preclude  it  from  Making  a 
Complaint  Before  the  Board  of  Revision  and  from  Appealing  to 
the  Tax  Commission  from  an  Adverse  Decision  of  that  Board. 
If  the  Commission  is  Satisfied  that  Such  a  Mistake  is  Made,  it 
May  Determine  the  True  Value  in  Money  of  the  Taxable  Credits 
of  the  Corporation  in  Accordance  with  the  True  Facts. — 2.  Where 
the  Officers  of  a  Corporation  List  for  Taxation  its  "Surplus," 
Meaning  the  Excess  of  its  Assets  Over  its  Liabilities,  After  Hav- 
ing Fully  Listed  All  of  its  Tangible  and  Intangible  Personal  Prop- 
erty in  Accordance  with  Law,  the  Amount  of  Such  So-Called 
"Surplus"  Should  be  Ignored  by  the  Taxing  Authorities  in  List- 
ing the  Property  of  the  Company  for  Taxation,  and  Upon  Dis- 
covery of  the  Mistake  of  Law  the  Company  is  Entitled  to  Relief 
by  Complaint  Before  the  Board  of  Revision  and  Appeal  to  the 
Tax  Commission. — 3.  In  Each  of  Such  Cases  the  Burden  is  on  the 
Taxpayer  to  Show  that  an  Honest  Mistake  was  Made.  Such  a 
Mistake  Cannot  be  Inferred  by  the  Commission  from  the  Mere 
Fact  that  the  Return  is  Erroneous. 


No.  2361— (Opinion  Dated  August  24,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio: 

Gentlemen — The  Commission  has  transmitted  to  this  depart- 
ment a  copy  of  its  finding  of  facts  in  the  matter  of  the  appeal  of 
The  Houston  Farm  Company  from  the  decision  of  the  board  of 
revision  of  Clark  county,  on  an  application  under  Section  5609  of 
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the  General  Code.  The  Commission  calls  attention  to  all  the  find- 
ings of  fact,  and  particularly  finding  No.  9,  from  which  it  appears 
that  the  company,  through  its  auditor,  made  its  return  for  taxation 
to  the  county  auditor  of  Clark  county  as  of  January  1,  1920,  and  in 
that  return  the  auditor  included  the  sum  of  $191,286  as  the 
excess  of  the  credits  of  the  company  over  its  debts.  It  was  subse- 
quently discovered,  and  the  Commission  finds,  that 

"Said  return  was  incorrect  in  this  that  on  the  first  day  of 
January,  1920,  the  bona  fide  debts  of  said  farm  company  were 
in  excess  of  the  value  of  its  mortgages,  notes,  accounts  and 
other  credits." 

The  Commission  also  finds  that 

"At  the  time  this  return  was  made"  the  officers  of  the 
company  "believed  it  to  be  correct." 

The  Commission  asks  whether  on  appeal  it  may  "strike  from 
the  return"  the  item  representing  credits;  that  is  to  say,  reduce 
the  value  of  personal  property  by  this  amount. 

It  further  appears  from  the  finding  of  facts  that  the  sum  of 
$292,000  was  listed  on  the  blank  as  "annuities,"  but  is  explained 
as  representing  the  so-called  "surplus"  of  the  company.  It  is  also 
stated  that  the  auditor  so  explained  the  item  to  the  deputy  county 
auditor  at  the  time  of  the  listing.    The  Commission  finds  that 

"The  Houston  Farm  Company  did  not  own  any  annuity 
and  it  was  not  intended  to  return  any  such  item  as  annuities" 
and  that  "by  'surplus'  was  meant  the  excess  of  the  assets  of 
the  company  over  its  liabilities." 

With  respect  to  this  the  Commission  submits  the  following 

question : 

"In  view  of  the  further  fact  that  the  second  item  repre- 
sents the  excess  value  of  the  property  of  the  company  gener- 
ally over  and  above  all  its  liabilities  should  it  or  should  it  not 
have  been  included  in  the  return,  and,  if  not  properly  included, 
has  this  commission  the  right  now  to  strike  it  out  ?" 

The  jurisdiction  of  the  Commission  depends  upon  the  inter- 
pretation of  Sections  5597  and  succeeding  sections  of  the  General 
Code,  from  which  the  following  are  quoted : 

"Sec.  5597.  It  shall  be  the  duty  of  the  board  of  revision 
to  hear  complaints  relating  to  the  valuation  or  assessment  as 
the  same  appears  upon  the  tax  duplicate  of  the  then  current 
year,  of  both  real  and  personal  property  *  *  *  and  *  *  *  may  in- 
crease or  decrease  any  such  valuation  or  correct  any  assess- 
ment complained  of.  *  *  *" 
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"Sec.  5601.  The  county  board  of  revision  shall  not  de- 
crease any  valuation  complained  of  nor  reduce  the  listed 
amount  of  any  taxable  property  complained  of,  unless  the 
property  affected  thereby,  or  his  agent,  makes  and  files  with 
the  board  a  written  application  therefor,  verified  by  oath.  *  *  *" 

"Sec.  5609.  *  *  *  Any  taxpayer  may  file  such  complaint 
as  to  the  valuation  or  assessment  of  his  own  or  another's  prop- 
erty. *  *  *  The  determination  of  any  such  complaint  shall  re- 
late back  to  the  date  when  the  lien  for  taxes  for  the  current 
year  attached,  or  as  of  which  liability  for  such  year  was  de- 
termined. *  *  *  Each  complaint  shall  state  the  amount  of  over- 
valuation, under-valuation,  or  illegal  valuation,  complained 
of.  *  *  *" 

"Sec.  5610.  An  appeal  from  the  decision  of  a  county 
board  of  revision  may  be  taken  to  the  tax  commission  of  Ohio 
*  *  *  by  *  *  *  any  complainant.  *  *  *" 

"Sec.  5611.  *  *  *  The  commission  shall  ascertain  and  de- 
termine the  true  value  in  money  of  the  property  complained  of 
and  certify  its  action  to  the  county  auditor,  who  shall  correct 
the  tax  list  and  duplicate  in  the  answer  provided  by  law  for 
making  corrections  thereon." 

The  first  point  as  covered  by  the  Commission's  finding  of  facts 
may  present  an  instance  of  pure  mistake  of  fact.  While  the  basis 
for  the  Commission's  conclusion  does  not  appear,  it  will  be  assumed 
that  the  mistake  consisted  in  the  over-valuation  of  the  mortgages, 
notes  and  accounts  of  the  company  rather  than  in  the  under-state- 
ment  of  the  aggregate  deductible  debts.  While  there  are  cases 
holding  that,  in  some  instances,  a  taxpayer  is  concluded  by  his  own 
sworn  return  on  questions  of  value,  yet  it  is  not  believed  that  these 
cases  go  so  far  as  to  prevent  the  taxpayer  from  complaining  of  his 
own  mistake,  where  the  mistake  was  a  real  one  and  material,  as 
affecting  the  figures  which  he  listed  in  his  return.  It  must,  of 
course,  be  remembered  that  the  value  of  most  property  is  a  mere 
matter  of  opinion ;  in  fact,  this  is  always  so  where  the  property  has 
too  market  value.  In  the  case  of  credits  the  value  may  depend 
upon  the  solvency  or  insolvency  of  the  debtor.  If  all  the  facts  are 
known  to  the  taxpayer,  and  on  the  basis  of  the  known  facts  he 
overestimates  the  value  of  property  of  this  sort,  it  is  not  believed 
that  such  erroneous  estimate  on  his  part  could  be  characterized  as 
a  "mistake" ;  and  in  that  instance  the  sworn  return  of  the  taxpayer, 
or  its  duly  authorized  agent  in  the  case  of  a  corporation,  would  be 
conclusive  as  against  his  or  its  own  complaint. 

But  if  the  facts  upon  which  an  opinion  as  based  were  miscon- 
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ceived,  and  if  at  least  there  was  no  negligence  on  the  part  of  the 
person  making  the  return  in  failing  to  ascertain  the  true  facts, 
then  the  mere  fact  that  the  ultimate  result  of  his  calculations  con- 
tained an  element  of  opinion  does  not  militate  against  the  conclu- 
sion that  a  mistake  lies  at  the  bottom  of  such  calculations,  and  may 
be  rectified.  Such  are  the  principles  upon  which  the  courts  pro- 
ceed in  matters  of  this  kind,  and  no  good  reason  appears  why  the 
administrative  tribunals,  in  exercising  jurisdiction  like  that  clearly 
conferred  upon  the  board  of  revision  and  the  Tax  Commission  by 
the  statutes  above  quoted,  should  not  be  governed  by  the  same 
principles. 

It  is  believed  proper  to  suggest  that  considerable  care  must  be 
exercised  to  avoid  a  misapplication  of  this  rule,  as  it  could  only  be 
properly  applied  in  cases  where  the  evidence  shows  such  an  actual 
mistake,  or,  to  put  it  in  another  way,  where  the  taxpayer,  for  want 
of  knowledge  or  information,  or  because  of  being  misinformed  as 
to  facts  or  conditions  upon  which  his  judgment  as  to  the  value  of 
the  property  is  based  and  which  want  of  information  or  misinform- 
ation could  not  have  been  forseen  or  prevented  by  the  taxpayer 
by  the  use  of  ordinary  diligence,  has  in  good  faith  been  materially 
misled  or  misinformed  as  to  the  facts  upon  which  his  valuation  is 
embraced,  and  this  would  exclude  from  the  rule  cases  where  the 
taxpayer  did  not  use  ordinary  diligence  in  the  ascertainment  of  the 
material  facts,  or  in  cases  where  the  return  was  intentionally  made 
on  an  exaggerated  basis  for  the  purpose  of  commercial  credit  or  for 
like  purpose. 

Assuming,  then,  that  the  Commission  has  found  not  the  mere 
erroneous  exercise  of  judgment  on  the  part  of  the  officer  of  the 
company,  but  an  actual  mistake,  or  series  of  mistakes,  lying  at  the 
basis  of  the  exercise  of  his  judgment,  the  Commission  is  advised 
that  it  may  rectify  that  mistake,  andt  proceeding  on  the  basis  of 
the  true  facts,  exercise  its  own  judgment  as  to  what  the  value  of 
the  bills  payable,  etc.,  of  the  corporation  on  January  1,  1920,  was ; 
and  if  it  find  that  that  value  was  less  than  the  sum  of  the  legal 
bona  fide  debts  owing  by  the  company  at  that  time,  it  may  find  that 
the  company  had  no  taxable  credits  on  that  date,  and  so  certify  to 
the  county  auditor. 

The  basis  of  the  second  finding  is  a  mistake  of  law  rather  than 
of  fact.  The  "surplus"  of  a  corporation,  representing  the  differ- 
ence between  its  book  assets  and  its  book  liabilities,  is  not  taxable 
property.     The  property  of  a  corporation  is  to  be  listed  for  taxa- 
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tion  the  same  as  that  of  an  individual,  and  the  so-called  element 
of  "corporate  excess"  is  not  taxable  in  Ohio.  While  there  is  a 
principle  that  money  paid  under  a  mistake  of  law  cannot  be  recov- 
ered, no  reason  is  perceptible  why  that  principle  should  be  applied 
to  prevent  the  rectification  of  a  tax  return.  A  taxpayer  might  list 
for  taxation  in  Ohio  tangible  personal  property  not  located  in  this 
state  in  the  belief  that  all  of  his  personal  property  should  be  listed 
here.  That  belief  would,  of  course,  be  erroneous,  and  upon  dis- 
covery of  his  mistake  he  would  be  entitled  to  relief  by  the  board  of 
revision  at  least.  Such  a  case  would  not  be  as  easy  a  one  for  the 
application  of  the  principle  as  the  present  one,  for  in  that  instance 
the  return  would  not  show  on  its  face,  as  does  this  one,  that  a  mis- 
take had  been  made.  As  a  matter  of  fact  the  county  auditor, 
strictly  speaking,  had  no  authority  to  list  the  item  of  $292,000 
among  the  taxable  property  of  the  company,  or,  more  properly 
speaking,  should  have  deducted  that  amount  from  the  return  in  list- 
ing the  aggregate  personal  property  of  the  corporation  for  taxation. 
This  he  should  have  done  because  he  should  have  been  advised  on 
the  face  of  the  return  itself  that  something  had  been  included  in 
the  list  that  did  not  constitute  taxable  personal  property. 

The  conclusion  is  therefore  reached  that  the  Commission  on 
appeal  from  the  decision  of  the  board  of  revision  has  authority  to 
deduct  this  item. 

Since  the  above  was  prepared  a  brief  has  been  received  from 
the  attorney  for  the  village  of  South  Charleston,  Ohio,  which  re- 
sists the  appeal  of  the  company.  This  brief  relates  in  part  to 
procedural  matters  not  submitted  by  the  Commission  to  this  office 
for  opinion.  It  deals,  however,  with  the  question  of  estoppel, 
which  has  be$n  referred  to  in  the  above  opinion.  Very  strong 
argument  is  made  to  the  effect  that  the  adjustment  of  tax  rates 
on  the  basis  of  mistaken  returns  constitutes  such  a  change  of  posi- 
tion on  the  part  of  the  taxing  districts  involved  as  to  assist  in  the 
building  up  of  the  estoppel  against  the  taxpayer  whose  own  mistake 
is  to  blame  for  an  alleged  erroneous  assessment.  It  is  true  that 
this  fact  may  and  should  be  taken  into  account  by  the  administra- 
tive tribunals  who  are  asked  to  act  upon  a  complaint  of  this  char- 
acter, but  that  in  and  of  itself  it  is  conclusive  so  as  to  prevent  the 
taxpayer  from  relying  upon  accident,  fraud  or  mistake  is  believed 
not  to  be  sustained  upon  principle  or  by  authority. 

Some  of  the  other  rases  cited  support  the  proposition  conceded 
in  the  above  opinion,  that  where  the  mistake  is  one  of  judgment  or 
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title  an  estoppel  is  raised.  The  following  is  quoted  from  the 
brief  submitted  to  show  that  the  general  principles  of  law  con- 
tended for  are  substantially  the  same  as  those  stated  in  this 
opinion : 

"It  appears  therefore,  from  the  rule  of  law  stated,  that  in 
most  states  the  taxpayer  is  conclusively  estopped  from  disput- 
ing his  return  even  though  he  asks  for  its  correction  before  his 
taxes  are  paid.  The  only  exception  to  this  rule  made  in  any 
state  is  in  case  the  taxpayer  has  made  an  honest  mistake  in 
submitting  his  returns.  The  exceptions  do  not  extend  to  a  case 
where  a  mistake  is  one  arising  from  pure  negligence  of  the 
taxpayer  or  where  the  return  is  knowingly  false." 

This  statement  may  be  accepted  as  correct,  with  some  ques- 
tion raised  as  to  whether  the  rule  is  quite  so  strict  against  the  tax- 
payer when  he  is  asking  for  administrative  relief  as  it  would  be 
where  he  is  asking  a  court  of  equity  to  interfere  by  injunction. 

The  foregoing  opinion  is  to  be  accepted  by  the  Commission 
merely  as  a  statement  of  what  the  Commission  may  do  if  it  finds 
a  mistake  to  have  occurred  within  the  purview  of  the  principle 
above  outlined.  It  is  very  strongly  argued  in  the  brief  that  no 
such  mistake  occurred  in  the  case  before  the  Commission,  in  that 
as  to  the  credits,  which  it  now  appears  were  erroneously  listed  not 
so  much  from  overvaluation  of  the  bills  receivable  as  the  overlook- 
ing or  suppression  of  bills  payable,  the  facts  were  such  as  that 
they  must  have  been  known  by  the  officers  of  the  company  when 
they  made  the  return.  If  this  is  so,  and  if  the  officers  of  the  com- 
pany have  made  no  satisfactory  explanation  to  the  Commission  as 
to  how  they  came  to  insert  erroneous  figures  in  the  return,  then 
the  Commission  is  not  entitled  to  assume  that  the  error  occurred 
through  mistake,  but  must  assume  that  it  was  intentional.  In 
other  words,  the  burden  is  on  the  complainant  to  show  that  an 
honest  mistake  was  made,  and  the  Commission  is  not  entitled  to 
infer  such  a  mistake  from  the  mere  fact  that  an  error  has  occurred 
in  the  return. 

The  brief  also  argues  that  the  error  with  respect  to  the  listing 
of  the  surplus  did  not  occur  through  a  mistake  of  law  but  was  in- 
tentional. This,  of  course,  is  a  question  of  fact.  The  opinion  as 
drafted  assumes  that  the  Commission  has  correctly  found  that  a 
mistake  of  law  occurred,  but  here  again  the  burden  is  on  the  tax- 
payer to  show  that  such  was  the  case. 
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1.  Under  the  Provisions  of  Sections  2715  to  and  Inclusive  of  2745, 
G.  C,  Providing  for  County  Depositories,  the  County  Commis- 
sioners are  Chargeable  with  the  Duty  of  Providing  for  the  Safe 
Keeping  of  the  Securities  Hypothecated  by  Depository  Banks  to 
Secure  the  Deposit  of  County  Funds. — 2.  Under  the  Provisions 
of  Section  4296,  G.  C,  Requiring  the  City  Council  to  Provide  by 
Ordinance  for  the  Deposit  of  Municipal  Funds,  the  Person  or 
Authority  Designated  by  Such  Ordinance  as  the  Custodian  of  the 
Securities  Hypothecated  by  the  Depository  Banks,  is  Chargeable 
with  the  Safe  Keeping  of  Such  Securities. — 3.  Under  the  Provi- 
sions of  Sections  7604  to  and  Inclusive  of  7608,  G.  C,  Providing 
for  the  Deposit  of  School  District  Funds,  the  Respective  Boards 
of  Education  are  Chargeable  with  the  Duty  of  Providing  for  the 
Safe  Keeping  of  the  Securities  Hypothecated  by  Depository 
Banks,  to  Secure  the  Deposit  of  Funds  of  the  School  District. — 
4.  Under  the  Provisions  of  Section  3320  to  and  Inclusive  of  3326, 
G.  C,  Providing  for  the  Deposit  of  Township  Funds,  the  Town- 
ship Trustees  are  Chargeable  with  the  Duty  of  Providing  for  the 
Safe  Keeping  of  the  Securities  Hypothecated  by  Depository 
Banks  to  Secure  the  Deposit  of  Township  Funds. 


No.  2363— (Opinion  Dated  August  24,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio: 

Gentlemen — Your  letter  of  recent  date  duly  received,  and  reads 

as  follows: 

"We  respectfully  request  your  written  opinion  upon  the 
following  matter: 

What  official  or  officials  are  legally  charged  with  the  cus- 
tody and  care  of  securities  given  by  the  depository  banks 
awarded  the  public  funds  of  counties,  municipalities,  school 
districts  and  townships,  and  who  would  be  held  liable  for  the 
loss  of  any  such  securities?  Some  sections  seem  to  be  clear 
and  some  are  vague  and  we  desire  your  opinion  so  as  to  re- 
quire proper  action  and  to  fix  responsibility  in  the  case  of  loss 
where  this  duty  has  been  illegally  and  improperly  delegated  to 
others." 

In  answer  to  the  questions  contained  in  your  inquiry,  it  may 
be  generally  stated  in  the  premises  that  under  the  various  sections 
of  the  General  Code,  relating  to  county,  municipal,  school  district 
and  township  depositories,  no  express  provision  appears  to  Iiave 
been  made  for  the  cunstodianship  of  the  securities  or  undertakings 
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given  by  depository  banks  to  secure  the  deposit  of  the  public  funds 
entrusted  therein. 

In  discussing  the  questions  submitted,  it  seems  advisable  to 
ascertain,  if  possible,  the  general  legislative  intent  in  this  particu- 
lar, as  indicated  by  the  various  sections  of  the  depository  laws  per- 
taining respectively  to  the  political  subdivisions  mentioned  in  your 
communication. 

(1)     County  depositories: 
Sections  2715  to  2745,  G.  C.,  inclusive,  provide  for  the  deposit 

of  the  public  funds  of  the  county,  prescribing  the  authority  which 
is  to  select  such  depositories,  the  details  employed  in  suchf  selec- 
tion, as  well  as  the  sufficiency,  and  approval  of  the  undertakings 
and  securities  hypothecated  by  the  depositories  so  selected.  The 
following  sections  of  the  Code  are  cited  as  pertinent  to  the  ques- 
tion under  consideration: 

"Sec.  2715.  The  commissioners  in  each  county  shall  des- 
ignate in  the  manner  hereinafter  provided  a  bank  or  banks  or 
trust  companies,  situated  in  the  county  and  duly  incorporated 
under  the  laws  of  this  state,  or  organized  under  the  laws  of 
the  United  States,  as  inactive  depositaries,  and  one  or  more  of 
such  banks  or  trust  companies  located  in  the  county  seat  as 
active  depositaries  of  the  money  of  the  county.  In  a  county 
where  such  bank  or  trust  company  does  not  exist  or  fails  to 
bid  as  provided  herein,  or  to  comply  with  the  conditions  of  this 
chapter  relating  to  county  depositaries,  the  commissioners 
shall  designate  a  private  bank  or  banks,  located  in  the  county 
as  such  inactive  depositaries,  and  if  in  such  county  no  such 
private  bank  exists  or  fails  to  bid  as  provided  herein,  or  to 
comply  with  the  conditions  of  this  chapter  relating  to  county 
depositaries,  then  the  commissioners  shall  designate  any  other 
bank  or  banks  incorporated  under  the  laws  of  this  state,  or 
organized  under  the  laws  of  the  United  States,  as  such  in- 
active depositaries.  If  there  be  no  such  bank  or  trust  com- 
pany incorporated  under  the  laws  of  the  state,  or  organized 
under  the  laws  of  the  United  States,  located  at  the  county 
seat,  then  the  commissioners  shall  designate  a  private  bank, 
if  there  be  one  located'  therein,  as  such  active  depositary.  No 
bank  or  trust  company  shall  receive  a  larger  deposit  than  one 
million  dollars." 

"Sec.  2716.  When  the  commissioners  of  a  county  provide 
such  depositary  or  depositaries,  they  shall  publish  for  two 
consecutive  weeks  in  two  newspapers  of  opposite  politics  and 
of  general  circulation  in  the  county  a  notice  which  shall  invite 
sealed  proposals  from  all  banks  or  trust  companies  within  the 
provisions  of  the  next  two  preceding  sections,  which  propos- 
als shall  stipulate  the  rate  of  interest,  not  less  than  two  per- 
cent per  annum  on  the  average  daily  balance,  on  inactive  de- 
posits, and  not  less  than  one  percent  per  annum  on  the  average 
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daily  balance  on  active  deposits,  that  will  be  paid  for  the  use 
of  the  money  of  the  county,  as  herein  provided.  Each  pro- 
posal shall  contain  the  names  of  the  sureties  or  securities,  or 
both,  that  will  be  offered  to  the  county  in  case  the  proposal  is 
accepted." 

"Sec.  2723.  Such  undertaking  shall  be  signed  by  at  least 
six  resident  freeholders  as  sureties  or  by  a  fidelity  or  indem- 
nity insurance  company,  authorized  to  do  business  within  the 
state  and  having  not  less  than  two  hundred  and  fifty  thousand 
dollars  capital,  to  the  satisfaction  of  the  commissioners,  con- 
ditioned for  the  receipt,  safe  keeping  and  payment  over  of  all 
money  with  interest  thereon  at  the  rate  specified  in  the  pro- 
posal, which  may  come  under  its  custody  under  and  by  virtue 
of  this  chapter  and  under  and  by  virtue  of  its  proposal  and  the 
award  of  the  commissioners,  and  conditioned  for  the  faithful 
performance  by  such  bank  or  banks  or  trust  companies  of  all 
the  duties  imposed  by  law  upon  the  depositary  or  depositaries 
of  the  monev  of  the  county." 

"Sec.  2735.  The  county  commissioners  shall  make  ample 
provision  for  the  safe  keeping  of  hypothecated  securities.  The 
interest  thereon,  when  paid,  shall  be  turned  over  to  the  bank 
or  trust  company  so  long  as  it  is  not  in  default.  The  commis- 
sioners may  make  provisions  for  the  exchange  and  release  of 
securities  and  the  substitution  of  other  securities  or  of  an  un- 
dertaking therefor." 

Analyzing  the  provisions  of  the  sections  cited,  it  becomes  ap- 
parent that  the  authority  for  the  selection  of  the  county  deposi- 
tory bank  or  banks,  is  vested  in  the  board  of  county  commissioners, 
who  are  authorized  to  accept  proposals  or  bids,  for  such  deposi- 
tory contract  from  the  bank  or  banks  desiring  the  deposit  of  ibe 
county  funds,  and  who  are  also  authorized  to  award  the  contract 
to  the  bank  or  banks  which  offer  the  best  rate  of  interest  for  the 
use  of  the  same,  and  which  tender,  as  well,  a  property  security  or 
undertaking  deemed  sufficient  by  said  commissioners  to  secure  the 
deposits  made  in  such  bank  or  banks. 

It  may  also  be  noted  that  the  various  sections  comprising  the 
county  depository  act  clearly  would  indicate  that  the  county  com- 
missioners are  fully  charged  with  the  duty  of  supervising  the  de- 
tails incident  to  the  selection  of  such  depository,  as  well  as  the 
power  to  determine  the  sufficiency  of  the  security  in  such  cases 
tendered  by  the  bank  or  banks  soliciting  such  deposits. 

Attention  is  likewise  called  to  the  fact  that  while  the  words 
"securities"  and  "undertakings"  are  frequently  used  in  the  sec- 
tions cited,  and  the  subject  of  the  acceptance  of  such  securities  is 
several  times  repeated,  it  is  not  clearly  indicated  as  to  what  au- 
thority is  to  receive  them  after  their  approval  by  the  county  com- 
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missioners.  In  fact,  it  may  be  said  that  seemingly  no  further  pro- 
vision is  made  by  the  statutes  in  this  direction. 

The  provisions  of  Section  2735  clearly  impose  upon  1  he  county 
commissioners  the  duty  of  amply  providing  for  the  safe  keeping 
of  the  securities  under  discussion,  and  apparently  fix  the  legal  re- 
sponsibility upon  them  for  the  execution  of  such  provision.  It 
would  therefore  seem  in  the  light  of  this  section  as  well  as  the 
other  sections  of  the  code  which  generally  authorize  the  county 
commissioners  to  have  full  supervision  over  all  the  details  of  the 
awarding  of  the  depository  contract,  that  it  was  the  legislative 
intent  to  charge  such  commissioners  with  the  legal  responsibility 
of  executing  this  important  detail  incident  to  thi  transaction. 

As  a  conclusion  of  law,  therefore,  it  would  seem  to  follow  that 
when  the  county  commissioners  had  lawfully  discharged  the  duty 
imposed  upon  them  by  statute,  by  providing  for  the  safe  keeping 
of  the  hypothecated  securities,  and  having  used  in  the  execution 
of  such  duty  the  ordinary  diligence  required  of  public  officers  in 
the  transaction  of  official  business,  seemingly  their  liability,  ,'n  the 
event  of  the  loss  of  the  securities,  would  have  terminated,  and  the 
subsequent  liability  of  the  officer  or  person  selected  by  the  com- 
missioners as  the  custodian  of  the  securities,  would  depend  en- 
tirely upon  the  circumstances  peculiar  in  each  instance  as  well  as 
the  nature  of  the  contract  between  the  commissioners  and  the  per- 
son selected  by  them  as  the  custodian  for  their  safe  keeping. 

Briefly  stated,  it  is  thought  that  under  the  provisions  of  the 
statute  the  county  commissioners  are  charged  with  the  duty  of 
providing  for  the  safe  keeping  of  the  hypothecated  securities  un- 
der consideration,  and  would  be  liable  in  the  event  of  any  loss  of 
the  same  caused  by  their  negligence  in  failing  to  make  such  a  pro- 
vision, and  further  than  the  lawful  performance  of  this  duty,  it 
would  seem  that  statutory  liability  does  not  end. 

In  all  events,  it  is  believed,  that  the  liability  for  the  loss  of 
the  pledged  securities  under  consideration  can  be  determined  only 
from  the  facts  and  circumstances  arising  in  each  particular  in- 
stance, since  a  general  rule  could  not  possibly  be  laid  down  which 
would  cover  all  cases. 

(2)     Municipal  Depositories: 
The  following  sections  of  the  General  Code  provide  for    the 

establishment  of  municipal  depositories: 

"Sec.  4295.  The  council  may  provide  by  ordinance  for 
the  deposit  of  all  public  moneys  coming  into  the  hands  of  the 
treasurer,  in  such  bank  or  banks,  situated  within  the  munici- 
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pality  or  county,  as  offer,  at  competitive  bidding,  the  highest 
rate  of  interest  and  give  a  good  and  sufficient  bond  issued  by 
a  surety  company  authorized  to  do  business  in  the  state,  or 
furnish  good  and  sufficient  surety,  or  secure  said  moneys  by  a 
deposit  of  bonds  or  other  interest  bearing  obligations  of  the 
United  States  or  those  for  the  payment  of  principal  and  inter- 
est of  which  the  faith  of  the  United  States  is  pledged,  includ- 
ing bonds  of  the  District  of  Columbia;  bonds  of  the  State  of 
Ohio  or  of  any  other  state  of  the  United  States ;  legally  issued 
bonds  of  any  city,  village,  county,  township  or  other  political 
subdivision  of  this  or  any  other  state  or  territory  of  the  United 
States  and  as  to  which  there  has  been  no  default  of  principal, 
interest  or  coupons,  and  which  in  the  opinion  of  the  treasurer 
are  good  and  collectible  providing  the  issuing  body  politics  has 
not  defaulted  at  any  time  since  the  year  1900,  in  the  payment 
of  the  principal  and  interest  of  any  of  its  bonds,  said  security 
to  be  subject  to  the  approval  of  the  proper  municipal  officers, 
in  a  sum  not  less  than  ten  percent  in  excess  of  the  maximum 
amount  at  any  time  to  be  deposited.  And  whenever  any  of  the 
funds  of  any  of  the  political  subdivisions  of  the  state  shall  be 
deposited  under  any  of  the  depositary  laws  of  the  state,  the 
securities  herein  mentioned,  in  addition  to  such  other  securi- 
ties as  are  prescribed  by  law,  may  be  accepted  to  secure  such 
deposits." 

"Sec.  4296.  In  such  ordinance  the  council  may  determine 
the  method  by  which  such  bids  shall  be  received,  the  authority 
which  shall  receive  them,  and  which  shall  determine  the  suf- 
ficiency of  the  security  offered,  the  time  for  the  contracts  for 
which  deposits  of  public  money  may  be  made,  and  all  details 
for  carrying  into  effect  the4  authority  here  given.  Proceedings 
in  connection  with  such  competitive  bidding  and  the  deposit  of 
money  shall  be  conducted  in  such  manner  as  to  insure  full  pub- 
licity, and  shall  be  open  at  all  times  to  the  inspection  of  any 
citizen.  As  to  any  deposits  made  under  authority  of  an  ordi- 
nance of  the  council,  pursuant  hereof,  if  the  treasurer  has  ex- 
ercised due  care,  neither  he  nor  his  bondsmen  shall  be  liable 
for  any  loss  occasioned  thereby." 

It  may  be  observed,  by  the  provisions  of  the  two  sections  cited, 
that  council  is  charged  with  the  duty  of  providing  by  ordinance  for 
the  deposit  of  municipal  funds  in  the  hands  of  the  treasurer,  and 
is  to  determine  in  such  ordinance  the  method  by  which  bids  shall  be 
received,  the  authority  which  shall  receive  them,  and  which  shall 
determine  the  sufficiency  of  the  security  offered,  the  time  for  the 
contracts  for  which  deposits  of  public  money  may  be  made  and  all 
details  for  carrying  into  effect  such  authority. 

It  may  be  generally  noted  in  the  case  of  the  municipal  deposi- 
tory, council  is  chargeable  with  the  similar  duties  of  providing  for 
such  depository  as  are  the  county  commissioners  in  the  case  of  the 
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county  depository,  with  this  difference,  however,  that  the  duties  im- 
posed upon  council  are  legislative  only,  while  in  the  case  of  the 
county  commissioners  the  duties  imposed  are  seemingly  of  an 
administrative  nature.  In  this  connection,  Section  4211,  G.  C., 
provides : 

"The  powers  of  council  shall  be  legislative  only,  and  it 
shall  perform  no  administrative  duties  whatever  and  it  shall 
neither  appoint  nor  confirm  any  officer  or  employee  in  the  city 
government  except  those  of  its  own  body,  except  as  is  other- 
wise provided  in  this  title.  All  contracts  requiring  the  author- 
ity of  council  for  their  execution  shall  be  entered  into  and  con- 
ducted to  performance  by  the  board  of  officers  having  charge 
of  the  matters  to  which  they  relate,  and  after  authority  to 
make  such  contracts  has  been  given  and  the  necessary  appro- 
priation made,  council  shall  take  no  further  action  thereon." 

By  the  provisions  of  this  section,  it  may  be  noted  that  the 
powers  and  duties  of  council  are  limited  strictly  to  those  of  a  legis- 
lative nature,  and  in  no  instance  may  it  perform  administrative 
duties;  also  all  contracts  requiring  the  authority  of  council  for 
their  execution,  shall  be  entered  into  and  conducted  to  performance 
by  the  board  or  officers  having  charge  of  the  matters  to  which  they 
relate.  Under  such  conditions  therefore  it  is  believed  that  council 
could  not  as  in  the  case  of  the  county  commissioners  be  held  liable 
in  the  event  of  loss  of  the  securities  by  reason  of  its  failure  to  pro- 
vide for  the  safe  keeping  of  the  same,  since  its  functions  are  purely 
of  a  legislative  nature,  and  to  which  liability  would  not  attach. 
Whether  or  not  in  such  an  event  a  proceeding  in  mandamus  would 
lie  to  compel  such  action  by  council  is  a  closely  correlated  proposi- 
tion and  would  depend  to  a  certain  extent  upon  the  circumstances 
and  facts  incident  in  the  concrete  case.  However,  it  is  thought  on 
the  other  hand,  that  the  person  or  authority  designated  by  ordi- 
nance or  resolution  of  council,  if  such  be  the  case,  as  the  custodian 
of  the  hypothecated  securities,  such  person  or  authority  would  be 
chargeable  generally  with  that  degree  of  care  for  their  safe  keeping 
as  is  required  of  a  bailee  in  such  cases,  and  correspondingly  liable 
for  any  loss  occasioned  by  negligence  or  dereliction  of  duty. 

(3)     School  District  Depositories : 
The  following  sections  of  the  General  Code  pertain  to  the  de- 
positories created  for  the  deposit  of  the  funds  of  school  districts, 
and  are  cited  herewith: 

"Sec.  7604.  That  within  thirty  days  after  the  first  Mon- 
day in  January,  1916,  and  every  two  years  thereafter,  the 
board  of  education  of  any  school  district  by  resolution  shall 
provide  for  the  deposit  of  any  or  all  moneys  coming  into  the 
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hands  of  its  treasurer.  But  no  bank  shall  receive  a  deposit 
larger  than  the  amount  of  its  paid  in  capital  stock  and  in  no 
event  to  exceed  one  million  dollars,  except  that  in  case  the 
board  of  education  shall  find  that  it  will  be  for  the  best  inter- 
ests of  any  school  district  such  bank  shall  be  permitted  to  re- 
ceive an  amount  in  no  event  to  exceed  five  million  dollars." 

"Sec.  7605.  In  school  districts  containing  two  or  more 
banks  such  deposit  shall  be  made  in  the  bank  or  banks,  situ- 
ated therein,  that  at  competitive  bidding  offer  the  highest  rate 
of  interest  which  must  be  at  least  two  percent  for  the  full 
time  funds  or  any  part  thereof  are  on  deposit.  Such  bank  or 
banks  shall  give  a  good  and  sufficient  bond,  or  shall  deposit 
bonds  of  the  United  States,  the  State  of  Ohio,  or  county,  mu- 
nicipal, township  or  school  bonds  issued  by  the  authority  of 
the  State  of  Ohio,  at  the  option  of  the  board  of  education  in  a 
sum  not  less  than  the  amount  deposited.  The  treasurer  of  the 
school  district  must  see  that  a  greater  sum  than  that  con- 
tained in  the  bond  is  not  deposited  in  such  bank  or  banks  and 
he  and  his  bondsmen  shall  be  liable  for  any  loss  occasioned  by 
deposits  in  excess  of  such  bond.  But  no  contract  for  the  de- 
posit of  school  funds  shall  be  made  for  a  longer  period  than 
two  years." 

"Sec.  7606.  The  board  shall  determine  in  such  resolution 
the  method  by  which  bids  shall  be  received,  the  authority 
which  is  to  receive  them,  the  time  for  which  such  deposits 
shall  be  made  and  all  details  for  carrying  into  effect  the  au- 
thority herein  given.  All  proceedings  in  connection  with  such 
.competitive  bidding  and  deposit  of  moneys  must  be  so  con- 
ducted as  to  insure  full  publicity  and  shall  be  open  at  all  times 
to  public  inspection.  If  in  the  opinion  of  a  board  of  education 
there  has  been  any  collusion  between  the  bidders,  it  may  re- 
ject any  or  all  bids  and  arrange  for  the  deposit  of  funds  in  a 
bank  or  banks  without  the  district  as  hereinafter  provided  for 
in  districts  not  having  two  or  more  banks  located  therein." 

"Sec.  7608.  The  resolution  and  contract  in  the  next  four 
preceding  sections  provided  for,  shall  set  forth  fully  all  details 
necessary  to  carry  into  effect  the  authority  herein  given.  All 
proceedings  connected  with  the  adoption  of  such  resolution  and 
the  making  of  such  contract  must  be  conducted  in  such  a  man- 
ner as  to  insure  full  publicity  and  shall  be  open  at  all  times  to 
public  inspection." 

By  the  provisions  of  the  sections  cited,  it  is  apparent  that  the 
board  of  education  is  vested  with  power  and  authority  to  award 
the  contract  for  the  deposit  of  the  school  district  funds,  and  is 
authorized  to  determine  in  its  resolution  "the  method  by  which 
bids  shall  be  received,  the  authority  which  is  to  receive  them,  the 
time  for  which  such  deposits  shall  be  made  and  all  details  for  carry- 
ing into  effect  the  authority  herein  given." 
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It  is  thought  that  a  similar  condition  prevails  in  the  instance 
of  the  school  district  depository  as  in  that  of  the  county  depository, 
and  that  the  board  of  education  is  charged  with  the  duty  of  provid- 
ing for  the  safe  keeping  of  the  hypothecated  securities  under  dis- 
cussion. It  is  also  believed,  as  in  the  case  of  the  county  commis- 
sioners previously  discussed,  that  the  liability  of  the  board  of  edu- 
cation would  extend  to  the  execution  of  this  duty  alone,  and  that 
further  than  the  lawful  performance  of  the  same  is  not  charged  by 
statute.  It  is  therefore  similarly  concluded  that  negligence  of 
dereliction  of  duty  in  this  particular,  occasioning  loss  of  the  securi- 
ties would  render  the  board  of  education  liable,  and  the  extent  of 
such  liability  could  only  be  determined  from  the  given  facts  in 
each  particular  case. 

(4)     Township  Depositories. 
Sections  3317  to  and  inclusive  of  3324,  G.  C,  provide  for  the 

township  depositories.  It  may  be  likewise  noted  that  as  in  the 
case  of  county,  municipal  and  school  district  depositories,  no  per- 
son, officer  or  other  authority  is  expressly  designated  as  the  legal 
custodian  chargeable  with  the  safe  keeping  of  the  hypothecated 
securities  given  by  the  depository  banks  to  secure  the  deposit  of 
township  funds,  although  the  sufficiency  of  such  securities  ten- 
dered, as  well  as  the  approval  of  the  same,  is  expressly  provided 
for  in  a  similar  manner  as  are.those  of  the  other  depositories  under 
consideration. 

Section  3320,  G.  C,  provides: 

"That  within  thirty  days  after  the  first  Monday  of  Jan- 
uary, 1916,  and  every  two  years  thereafter,  the  trustees  of  any 
township  shall  provide  by  resolution  for  the  depositing  of  any 
or  all  moneys  coming  into  the  hands  of  the  treasurer  of  the 
township,  and  the  treasurer  shall  deposit  such  money  in  such 
bank,  banks  or  depository  within  the  county  in  which  the 
township  is  located  *s  the  trustees  may  direct  subject  to  the 
following  provisions." 

Section  3321,  G.  C.,  provides: 

"The  trustees  of  the  township  shall  determine  in  such 
resolution  the  method  by  which  bids  shall  be  received,  the  au- 
thority which  shall  receive  them,  and  time  for  which  such  de- 
posits shall  be  made,  and  all  the  details  for  carrying  into  effect 
the  authority  herein  given,  but  all  proceedings  in  connection 
with  such  competitive  bidding  and  the  deposit  of  such  moneys 
shall  be  conducted  in  such  manner  as  to  insure  full  publicity 
and  shall  be  open  at  all  times  to  public  inspection.  But  no  con- 
tract for  the  deposit  of  township  funds  shall  be  made  for  a 
the  authority  herein  given,  but  all  proceedings  in  connection 
longer  period  than  two  years." 


566  Department  Reports 

Section  3324,  G.  C.f  provides: 

"Such  bank  or  banks  shall  give  good  and  sufficient  bond 
to  the  approval  of  the  township  trustees  in  a  sum  at  least 
equal  to  the  amount  deposited  for  the  safe  custody  of  such 
funds,  and  the  treasurer  of  the  township  shall  see  that  a 
greater  sum  than  that  contained  in  the  bond  is  not  deposited 
in  such  bank  or  banks,  and  such  treasurer  and  his  bondsmen 
shall  be  liable  for  any  loss  occasioned,  by  deposits  in  excess  of 
such  bonds." 
By  the  provisions  of  Section  3320,  G.  C,  the  township  trustees 

are  required  by  resolution  to  provide  for  the  depositing  of  any  or  all 

moneys  coming  into  the  hands  of  the  treasurer  of  the  township; 

also,  by  the  provisions  of  Section  3321,  G.  C,  the  township  trustees 

are  to  determine  in  such  resolution  the  method  by  which  bids  shall 

be  received,  the  authority  which  shall  receive  them,  the  time  for 

which  such  deposits  shall  be  made,  and  all  the  details  for  carrying 

into  effect  the  authority  therein  delegated.     By  the  provision  of 

these  two  sections  it  would  also  seem  evident  that  the  township 

trustees  are  empowered  with  functions    similar    to  those  of  the 

county  commissioners,  and  the  board  of  education  in  the  award  of 

the  contract  for  the  deposit  of  the  funds  of  the  township. 

Section  3324,  G.  C.,  while  providing  for  the  approval  and  suffi- 
ciency of  the  bond  given  by  the  depository  bank,  as  in  the  instance 
of  the  other  depositories  under  consideration  does  not  designate  a 
custodian  for  such  hypothecated  securities.  It  is  thought,  how- 
ever, to  be  reasonably  concluded  that  since  the  township  trustees 
are  charged  with  the  duty  of  providing  for  all  details  incident  to 
the  transaction,  they  would  equally  be  chargeable  with  the  duty 
of  making  provision  for  the  safe  keeping  of  the  securities  under 
discussion,  and  would  be  liable  for  any  loss  of  the  same  caused  by 
negligence  or  dereliction  of  duty  in  this  particular,  further  than 
this  it  is  thought  that  statutory  liability  does  not  extend. 

Since  the  questions  presented  by  your  inquiry  involve  others 
of  mixed  law  and  fact,  it  is  believed  that  more  specific  answers  may 
not  be  profitably  attempted  until  the  facts  and  circumstances  in 
each  particular  instance  are  more  fully  cited,  or  a  concrete  case 
given  from  which  conclusions  of  law  may  be  more  accurately  drawn. 
It  is  also  believed  that  there  can  be  little  or  no  uniformity  through- 
out the  state  in  the  matter  of  the  custodianship  of  the  securities 
under  consideration  until  legislative  enactment  more  specifically 
designates  the  official  or  officials  upon  whom  such  duties  are  to  be 
incumbent  and  who  may  thus  be  held  directly  responsible  for  the 
legal  custody  and  safe  keeping  of  the  securities  under  considera- 
tion. 
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NEW  CORPORATIONS 

The  Independent  Mortgage  &  Dis- 
count Co.,  Columbus;  $500,000.  Laura 
J.  Davis,  J.  Warren  Madden,  Muriel 
J.  Rice,  Karl  T.  Webber,  Joseph  N. 
Pugh. 

The  Independent  Packet  Co.,  Galli- 
polis;  $100,000.  D.  G.  Gill,  Neva  Gill, 
H.  W.  Cherrington,  J.  Orville  Nool,  H. 

C.  Donnolly. 

The  Electric  Sales  &  Engineering 
Co.,  Cleveland;  $10,000.  George  Q. 
Keeley,  R.  P.  Burrows,  C.  E.  Resch, 
Jr.,  E.  W.  LeFever,  M.  A.  Friedman. 

The  Kiner,  McCoy,  Schulze  &  Co., 
Columbus;  $10,000.  A.  J.  Kiner,  Na- 
than A.  McCoy,  Arthur  R.  Schulze,  D. 
B.  Ulrey,  John  W.  Wheeler,  Jr. 

The  F.  Swirsky  &  Co.,  Akron; 
$1,000.  Fred  Swirsky,  Karl  Van  Hav- 
ermaet,  Sigmund  Braverman,  Meyer 
H.  Ram,  H.  Goehler. 

The  Cincinnati  Cigar  Co.,  Cincin- 
nati; $50,000.  Phil  C.  Jacobs,  T.  Ja- 
cobs, M.  Jacobs.  Louis  Katz,  A.  G. 
Katz,  Herman  Katz. 

The  Surgeons  Specialty  Co.,  Cincin- 
nati; $5000.  Robert  G.  Fries,  J.  John 
Jones,  Geo.  G.  Fries,  Alan  P.  Munro, 
Sydney  Rosenheim. 

The  Diamond  Supply  Co.,  Cleve- 
land; $10,000.  Wm.  McDowell,  Thos. 
J.  Anderson.  Erwin  H.  Lipstreu,  Carl 
G.  Heinton,  Willis  A.  McDowell. 

The  Antwern  Grain  Co.,  Antwerp; 
$25,000.  A.  D.  Behymer,  J.  I.  Dy- 
sert,  J.  W.  Mosier,  H.  L.  Frisinger, 
Zender  Laudahn. 

The  A.  D.  Bresler  Co.,  Cleveland; 
$20,000.  L.  S.  Leopla,  Kenneth  D. 
Carter,  I.  L.  Nichols,  Ira  J.  Warner, 

D.  Klosheim. 

The  Ruud  Auto  Supply  Co.,  Wads- 
worth,  $10,000.  R.  M.  Trump,  Geo.  L. 
Ruud,  E.  .  Trump,  N.  B.  Welday,  G.  C. 
Bassett. 

The  Springfield  Monument  Co., 
Springfield;  $30,000.  W.  O.  Jackson 
and  others. 


The  F.  &  S.  Paint  &  Varnish  Co., 
Cleveland,  $150,000.  Albert  J.  Fer- 
bert,  F.  K.  Stem,  A.  .  Ferbert,  Bertha 
E.  Ferbert,  John  A.  Neiding. 

The  Dayton  Historical  Publishing 
Co.,  Dayton,  $25,000.  W.  G.  Davidson, 
S.  A.  Brant,  Alfredos  Frank,  Edna 
Kelly,  W.  W.  Bishop. 

The  Rhoda  Body  &  Mfg  Co.,  ima, 
$10,000.  Otto  J.  Rhoda,  Oscar  Frey, 
Carl  Rhoda,  Wm.  Rohda,  Chas.  Rhoda, 
William  A.  Jones. 

The  Universal  Equalizer  Co.,  Cincin- 
nti,  $25,000.  Wm.  J.  McCauley,  Sam 
Schwartz.  Oscar  Schwartz,  Joseph  F. 
Pflum,  William  Thompson. 

The  LaBelle  Bake  Shoppe  Co.,  Cleve- 
land, $10,000.  Jos.  P.  O'Donnell,  Fred 
W.  Zimmerman,  Julius  B.  Cohn,  Ruth 
Nagel,  William  C.  Rippner. 

The  Stark  County  Finance  Co.,  Can- 
ton, $500.  J.  W.  Askins,  A.  C.  Smith, 
W.  S.  Scamahorn,  J.  Oscar  Naylor,  C. 
L.  Eumkins. 

The  Troy  Music  Co.,  Troy,  $15,000. 
Jesse  Waitman,  J.  .  Miltenberger,  Jr., 
Carl  Scheble,  C.  A.  Lowman,  Phillip 
Scherer. 

The  Shonkirk  Mfg.  Co.,  Dayton, 
$1T)000.  R.  Sherman  Shonk,  F.  O. 
Kirkpatrick,  Carl  W.  Lenz,  Wm.  F. 
Hyers,  P.  N.  Sigler. 

The  Joseph  and  Kalhill  Co.,  Cleve- 
land, $10,000.  Geo.  H.  Burrows,  Her- 
man Preusser,  S.  T.  Kearns,  J.  H. 
Ballfinch. 

The  Selden  Sales  &  Service  Co., 
Cleveland,  $25,000.  Rexford  C.  Hyre, 
N.  C.  Kees,  R.  L.  Ammerman,  M.  J. 
Walther,  Geo.  H.  Billman. 

The  Indiana  Mortgage  Co.,  Cleve- 
land, $1000,000.  Stephen  Zawada.  John 
Sikorski,  Waclaw  Budzynski,  W.  T. 
Matia,  A.  A.  Krajewski,  Leo  Muszy- 
nski. 

The  Toronto  Tribune  Co.,  Toronto, 
$15,000.  Forrest  Richmond,  Lawrence 
Hoenig,  Harry  P.  Boyeer,  Fern  Rich- 
mond, Henry  A.  Stype. 
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The  Di  Foti  Constr.  Co.,  Akron, 
$15,000.  Frank  Di  Foti.  Mathew  C. 
Scarlett,  James  V.  DeNola,  Ralph  Gi- 
ordana,  Joseph  Foti. 

The  Alemite  Lubricating  Co.,  Lima, 
$10,000.  C.  L.  Tappen,  Paul  F.  Chap- 
man, Ralph  L.  Foster,  F.  H.  Chapman, 
Mrs.  F.  H.  Chapman. 

The  Hutchison  &  Gibney  Co.,  Xenia, 
$100,000.  W.  C.  Hutchison,  H.  A. 
Sparks,  J.  W.  Gibney,  Ethel  Gibney, 
Mary    A.  Sparks. 

The  Blue  Bonnett  Millinery  Co.,  To- 
ledo, $25,00.  Wm.  H.  Hartman,  Stella 
A.  Hartman,  Harry  J.  Gould,  Zulah  M. 
Gould,  L.  W.  Storey. 

The  Hay  Co.,  Cleveland,  $10,000.  G. 
Schwarm,  A.  H.  Hay,  J.  Goldman,  Na- 
than Fechter,  L.  Greenberg. 

The  B.  C.  Tucker  Coal  Co.,  Cleve- 
land, $10,000.  H.  D.  Palmer,  J.  S. 
Riggs,  Jno.  A.  Hadden,  R.  Froehlich, 
John  H.  Kapp. 

The  Scott-Wills  Steel  Co.,  Toledo, 
$20,000.  John  R.  Calder,  C.  C.  Collins, 
Wm.  J.  Burns,  A.  L.  Johnson,  Geo.  W. 
Millard. 

The  Wolford  Coal  Co.,  Coshocton, 
$50,000.  M.  S.  Wolford,  W.  Edgar 
Wolford,  John  I.  Wolford,  J.  W.  Thom- 
son, Harry  L.  Balch. 

The  "Old  Trail"  Hardware  Co., 
Spencerville,  $15,000.  C.  .  Winget,  C. 
C.  Hileman,  O.  I.  Robbins,  H.  B.  Rob- 
bins,  John  W.  Berry. 

The  C.  &  D.  Battery  Co.,  Lakewood, 
$10,000.  A.  F.  Charlton,  .  F.  Dicker, 
Estelle  S.  Charlton,  Luella  N.  Dicker, 
F.  J.  Dean. 

The  Quality  Rubber  Co.,  Ashland, 
$50,000.  W.  S.  Kurtz,  F.  W.  Saltsman, 
C.  E.  Kurtz,  .  A.  Swineford,  Smuel 
Kurtz. 

The  Retail  Merchants  Service  Co., 
Canton,  $1,000.  E.  J.  Wagner,  C.  L. 
Callier,  H.  E.  Keefer,  E.  L.  McQuiston, 
Gearge  Pelay. 


The  Tyler  Motor  Trucking  Co., 
Cleveland,  $10,000.  C.  F.  McConnell, 
C.  T.  Tyler,  M.  L.  Dilley,  E.  Horvath, 
H.  Bolotin. 

The  Birmingham  Oil  &  Gas  Co., 
Birmingham,  $30,000.  Lou  Hopkins, 
V.  C.  Henry  Charles  Grenzebach,  M. 
.  Clary,  Thomas  J.  Hartley. 

The  Mid  West  Tailoring  Co.,  Cleve- 
land, $,000.  Max  Eisenberg,  Morris 
Soloman,  Leo  J.  Freedman,  Mrs.  Rosa, 
Eisenberg,  J.  Friedman. 

The  Mineral  Bath  Cabinet  Co., 
Cleveland,  $25,000.  Glenn  W.  Thomp- 
son, Frank  C.  Dorment,  John  J.  How- 
ard, Lillian  B  .Zweig,  M.  V.  Daly. 

The  Mt.  Calvary  Sand  &  Gravel  Co., 
Clumbus,  $1,500.  Richard  E.  Ack- 
land,  Chas.  W.  Bryson,  Fred  Wygant. 
E.  W.  Dillion,  E.  S.  Morton. 


Increases 

The  Broadway  Oil  Co.,  Cleveland, 
$30,000  to  $100,000. 

The  erb  &  Myers  Co.,  Sandusky, 
$1000,000  to  $300,000. 

The  Dominion  Bond  &  Mortgage  Co., 
Akron,  $1,000  to  $1,000,000. 

The  Oriental  Co.,  Youngstown,  $75,- 
000  to  $150,000. 

The  Equalizing  Roller  Bearing  Co., 
Cleveland,  $1,000  to  $750,000. 

The  Lakewood  Finance  &  Invest- 
ment Co.,  Cleveland,  $10,000  to  $50,- 
000. 

The  Edward  R.  Hart  Co.,  Canton, 
$10,000  to  $25,000. 

The  Lorain  Hotel  Co.,  Cleveland, 
$10,000  to  $15,000. 

Decrease 

The  St.  James  Bldg.  Co.,  Cleveland, 
$500,000  to  $25,000. 
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No.  236a— In  the  Matter  of  the  Application  of  The  Rural  Electric 
Service  Company  for  Consent  and  Authority  to  Issue  $10,000.00 
Common  Capital  Stock.    Prayer  Granted. 


(Dated  September  12,  1921.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideration  upon  the  applica- 
tion of  The  Rural  Electric  Service  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  for  the  consent  and  authority  of  this  commission 
to  issue  common  capital  stock  of  the  par  value  of  $10,000.00,  the 
proceeds  arising  from  the  sale  thereof  to  be  used  to  construct  and 
equip  an  electrical  transmission  and  distribution  system,  covering 
the  territory  in  and  about  the  village  of  Tiro,  in  Crawford  county, 
Ohio,  and  to  provide  the  applicant  with  a  working  capital. 

The  commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent  in- 
quiry and  investigation  thereupon: 

That  the  applicant  has  in  contemplation,  or  under  con- 
tract, the  construction  and  equipment  of  an  electrical  trans- 
mission and  distribution  system  in  and  about  the  Village  of 
Tiro,  Crawford  County,  Ohio,  the  cost  of  which  has  been  con- 
servatively estimated  at  some  $8,000.00; 

That,  for  the  carrying  on  of  applicant's  business,  it  will 
reasonably  require  a  working  capital  of  some  $2,000.00,  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $10,000.00  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  construction,  com- 
pletion, extension  and  improvement  of  applicant's  facilities 
and  the  maintenance  and  improvement  of  its  service  as  afore- 
said, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  common  capital  stock  should  be  granted.  It  is 
therefore, 
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Ordered,  That  said  The  Rural  Electric  Service  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  ten  thousand  dollars  ($10,000.00),  and  that  said  capi- 
tal stock  be  sold  for  the  highest  price  obtainable  but  not  less  than 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  others,  to-wit:  The  construction  and  equipment  of 
an  electrical  transmission  and  distribution  system  in  and  about  the 
village  of  Tiro,  Crawford  county,  Ohio,  as  more  fully  described  in 
the  detailed  estimates  and  specifications  appended  to  the  applica- 
tion herein,  which  estimates  and  specifications  hereby  are  made  a 
part  of  this  order  by  reference,  and  the  cost  of  which  will  be  ap- 
proximately $8,000.00 ;  the  balance  of  such  proceeds  to  be  used  as 
a  working  capital.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stock,  and,  in 
full  detail,  the  expenditure  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order. 


No.  2366— In  the  Matter  of  the  Application  of  The  People's  Light 
&  Power  Company  for  Consent  and  Authority  to  Issue  $50,000.00 
Common  Capital  Stock.    Prayer  Granted. 


(Dated  September  12,  1921.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary) ,  this  matter  came  on  for  consideration  upon  the  applica- 
tion of  The  People's  Light  &  Power  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio,  and  with  its  principal  office  at  Shelby  in  said  state),  for 
the  consent  and  authority  of  this  commission  to  issue  common  capi- 
tal stock  of  the  par  value  of  $50,000.00,  the  proceeds  arising  from 
the  sale  thereof  to  be  used  to  contract  and  equip  an  electrical  trans- 
mission and  distribution  system,  extending  from  the  village  of 
Greenwich,  Huron  county,  Ohio,  into  and  about  the  villages  of 
Ruggles  and  New  London,  in  said  county,  and  the  village  of  Savan- 
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nah,  Ashland  county,  Ohio,  and  to  provide  the  applicant  with  a 

working  capital. 

The  commission,  being  fully  advised  in  the  premises,  finds  from 

the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 

and  investigation  thereupon: 

That  the  applicant  has  in  contemplation,  or  under  con- 
tract, the  construction  and  equipment  of  an  electrical  trans- 
mission and  distribution  system,  extending  from  the  Village  of 
Greenwich,  Huron  County,  Ohio,  into  and  about  the  Village 
of  Ruggles  and  New  London  in  said  county,  and  the  village 
of  Savannah,  Ashland  County,  Ohio,  the  cost  of  which  has  been 
conservatively  estimated  at  some  $46,000.00; 

That,  for  the  carrying  on  of  applicant's  business,  it  will 
reasonably  require  a  working  capital  of  some  $4,000.00,  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $50,000.00  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  construction,  comple- 
tion, extension  and  improvement  of  applicant's  facilities  and 
the  maintenance  and  improvement  of  its  service  as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  common  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  People's  Light  &  Power  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  fifty  thousand  dollars  ($50,000.00),  and  that  said 
capital  stock  be  sold  for  the  highest  price  obtainable  but  not  less 
than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  others,  to- wit:  The  construction  and  equipment  of 
an  electrical  transmission  and  distribution  system  extending  from 
the  village  of  Greenwich,  Huron  county,  Ohio,  into  and  about  the 
villages  of  Ruggles  and  New  London,  in  said  county,  and  the  vil- 
lage of  Savannah,  Ashland  county,  Ohio,  as  more  fully  described  in 
the  detailed  estimates  and  specifications  appended  to  the  applica- 
tion herein,  which  estimates  and  specifications  hereby  are  made  a 
part  of  this  order  by  reference,  and  the  cost  of  which  will  be  ap- 
proximately $46,000.00 ;  the  balance  of  such  proceeds  to  be  used  as 
a  working  capital.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stock,  and,  in  full 
detail,  the  expenditure  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order. 


572  Department  Reports 

P.  S.  C.  No.  342 — Charles  S.  Turner,  Complainant,  vs.  The  Toledo 
Railways  &  Light  Company,  Defendant. 


(Dated  August  26,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  further  consideration  upon  the  application  of  defendant,  The 
Toledo  Railways  &  Light  Company,  for  a  further  order  herein,  fix- 
ing and  prescribing  the  rates  and  charges  to  be  maintained,  imposed 
and  collected  for  the  furnishing  of  its  hot  water  heating  service  dur- 
ing the  heating  season  beginning  September  15th,  1921,  and  ending 
May  31st,  1922,  and  the  evidence  submitted  at  such  hearing. 

The  commission,  being  fully  advised  in  the  premises,  and  tak- 
ing into  consideration  the  value  of  defendant's  property  used  and 
useful  for  the  convenience  of  the  public  in  the  furnishing  of  hot 
water  heating  service,  the  cost  of  furnishing  said  service,  and  the 
necessity  for  making  reservations  from  income  for  depreciation  and 
contingencies,  finds  the  following  rates  and  charges  to  be  reasonable 
and  just  for  the  furnishing  of  hot  water  heating  service  by  slid 
The  Toledo  Railways  &  Light  Company  to  its  customers  and  the 
public  in  the  city  of  Toledo,  Ohio,  for  the  heating  season  of  1921- 
1922,  viz: 

Square  feet  of  Customer's  Demand : 

1st  500  sq.  feet  or  fraction,  $0,4872  per  sq.  ft.  per  season. 
2nd  500  sq.  feet  or  fraction,  0.4466  per  sq.  ft.  per  season. 
3rd  500  sq.  feet  or  fraction,  0.4329  per  sq.  ft.  per  season. 
4th  500  sq.  feet  or  fraction,  0.3930  per  sq.  ft.  per  season. 
Next  3000  sq.  feet  or  fraction,  0.3656  per  sq.  ft.  per  season. 
Over  5000  sq.  feet  or  fraction,    0.3389  per  sq.  ft.  per  season. 

and  such  as  will  yield  said  company  a  reasonable  return  upon 
its  said  property. 

The  commission  further  finds  that  bills  for  service,  based  upon 
the  aforesaid  schedules  of  rates  and  charges,  should  be  discounted 
five  percentum  if  paid  within  ten  days  after  the  date  thereof. 

The  commission  further  finds  that  the  aforesaid  charges  for 
said  service  should  be  payable  in  nine  monthly  installments  during 
the  months  of  the  heating  season,  to-wit :  September  to  May,  inclu- 
sive, and  said  monthly  payments  should  equal  the  following  per- 
centages of  the  total  bill  for  the  heating  seasdn,  viz: 

September,        2%'    December,        17%    March,  15% 

October,  5%    January,  20%    April,  2% 

November,       12%    February,         16%    May,  4% 
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The  commission  further  finds  that  the  code  of  rules  and  reg- 
ulations heretofore  herein  prescribed  to  govern  the  furnishing  of 
defendant's  said  service  should  be  supplemented  and  amended  by 
the  inclusion  therein  of  the  following  regulation,  viz : 

"(9)  The  company  shall  not  be  obligated  to  furnish  hot 
water  heating  service  to  any  building  in  which  the  installed 
.  radiation  is  not  equal  to  ninety  (90)  per  cent,  of  the  radiation 
required,  but  the  customer  shall  be  allowed  ninety  (90)  days 
from  time  of  refusal  of  the  company  to  supply  such  service 
in  which  to  increase  installed  radiation,  so  that  it  will  equal 
ninety  (90)  per  cent,  of  the  radiation  required." 

It  is,  therefore, 

Ordered,  That  the  order  heretofore  made  and  entered  herein 
prescribing  rates  and  charges,  rules  and  regulations  for  the  furnish- 
ing of  hot  water  service  by  said  The  Toledo  Railway  &  Light  Com- 
pany to  consumers  thereof  and  the  public  in  the  city  of  Toledo, 
Ohio,  be,  and  hereby  it  is  further  modified  and  amended  to  permit 
and  authorize  said  The  Toledo  Railways  &  Light  Company  to  estab- 
lish, maintain,  impose,  charge,  collect  and  follow  for  the  furnishing 
of  such  service  during  the  heating  season  of  1921-1922,  rates, 
charges,  rules  and  regulations  not  in  excess  of  the  rates  and  charges 
nor  in  conflict  with  the  rules  and  regulations  hereinbefore  found 
and  determined  to  be  just  and  reasonable,  and  to  collect  such  rates 
and  charges  in  the  manner  hereinbefore  prescribed.    It  is  further 

Ordered,    That  schedules  be  filed  accordingly. 


No.  2364 — In  the  Matter  of  the  Application  of  The  Mohican  Light  & 
Power  Company  for  Consent  and  Authority  to  Issue  $25,000.00 
Common  Capital  Stock.    Prayer  Granted. 


(Dated  September  12,  1921.) 

This  day,  (it  appearing  to  the  commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Mohican  Light  &  Power  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  for  the  consent  and  authority  of  this  commission  to 
issue  common  capital  stock  of  the  par  value  of  $25,000.00,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  used  to  construct  and 
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equip  an  electrical  transmission  and  distribution  system,  covering 
the  territory  in  and  about  the  villages  of  Hayesville  and  Jerome- 
ville, in  Ashland  county,  Ohio,  and  to  provide  the  applicant  with  a 
working  capital. 

The  commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
and  investigation  thereupon: 

That  the  applicant  has  in  contemplation,  or  under  con- 
tract, the  construction  and  equipment  of  an  electrical  distribu- 
tion and  transmission  system  in  and  about  the  Villages  of 
Hayesville  and  Jeromeville,  Ashland  County,  Ohio,  the  cost  of 
which  has  been  conservatively  estimated  at  some  $22,000.00; 

That  for  the  carrying  on  of  applicant's  business,  it  will  reas- 
onably require  a  working  capital  of  some  $2,000.00  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $25,000  is  reasonably  required  and  the  money  to 
be  procured  thereby  necessary  for  the  construction,  comple- 
tion, extension  and  improvement  of  applicant's  facilities  and 
the  maintenance  and  improvement  of  its  service  as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  common  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Mohican  Light  &  Power  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  twenty-five  thousand  dollars  ($25,000.00),  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable  but 
not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  others,  to-wit:  The  construction  and  equipment  of 
an  electrical  transmission  and  distribution  system  in  and  about  the 
villages  of  Hayesville  and  Jeromeville,  Ashland  county,  Ohio,  as 
more  fully  described  in  the  detailed  estimates  and  specifications  ap- 
pended to  the  application  herein,  which  estimates  and  specifica- 
tions hereby  are  made  a  part  of  this  order  by  reference,  and  the 
cost  of  which  will  be  approximately  $22,000.00 ;  the  balance  of  such 
proceeds  to  be  used  as  a  working  capital.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stock,  and,  in 
full  detail,  the  expenditure  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order. 
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Under  the  Provisions  of  the  Act  of  February  4th,  1920,  108  O.L., 
1203,  Whereby  Among  Other  Things  the  Office  of  the  County 
Surveyor  Was  Made  Subject  to  the  Same  Procedure  as  Other 
County  Officers  in  the  Matter  of  Allowance  for  Office  Help  (See 
Repeal  of  Sections  2787  and  2788  and  Amendments  to  Sections 
2977,  et  seq.  in  Said  Act),  the  Earnings  of  Deputies  and  Assist- 
ants in  the  Office  of  the  County  Surveyor  Through  Employment 
by  the  Director  of  Highways  and  Public  Works  as  Superintend- 
ents and  Inspectors  on  State  Highway  Construction  Are  Not  to 
be  Treated  as  Earnings  of  the  County  Surveyor's  Office.  The 
Opinion  of  this  Department  of  Date  June  2,  1916,  Opinions  At- 
torney General.  1916,  Vol.  1,  p.  965,  is  to  be  Followed  in  the  Mat- 
ter of  Adjustment  of  Compensation  for  Services  by  Such  Deputies 
and  Assistants  as  Such  Superintendents  and  Inspectors. 


No.  2391— (Opinion  Dated  September  3,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :     You  have  submitted  for  the  consideration  of  this 

department  the  following: 

"We  have  had  under  consideration  the  proper  method  of 
handling  the  compensation  of  deputy  county  surveyors  whose 
salaries  are  fixed  upon  an  annual  basis,  payable  monthly,  as 
provided  in  Section  2981  G.  C.  The  following  opinions  from 
your  department  have  dealt  with  this  subject  prior  to  the 
amendment  of  Sections  2980  and  2981  of  the  General  Code : 

Opinions  for  1916,  Vol.  1,  p.  965; 
Opinions  for  1918,  Vol.  1,  p.  584; 
Opinions  for  1920,  Vol.  2,  p.  943. 

Since  the  amendment  of  Sections  2980  and  2981  of  the 
General  Code  so  as  to  include* the  county  surveyor  with  all 
other  county  officers  in  the  matter  of  employment  of  assist- 
ants, deputies,  etc.,  is  it  not  possible  to  construe  the  law  so 
that  the  amount  of  money  received  by  a  deputy  when  employed 
by  the  State  Highway  Department  may  be  considered  an  earn- 
ing of  the  surveyor's  office,  which  is  to  be  collected  and  paid 
into  the  county  treasury  to  the  credit  of  the  general  county 
fund  as  provided  by  Section  2983  of  the  General  Code?  If 
the  law  will  bear  this  construction  it  will  greatly  simplify  the 
handling  of  this  proposition  in  various  counties.1 
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The  opinion  of  this  department  last  mentioned  in  your  inquiry 
was  issued  September  1,  1920;  and  at  that  time  the  amendments  of 
which  you  speak  were  already  in  effect  and  were  noted  in  the  opin- 
ion in  question.  The  opinion  was  the  result  of  an  inquiry  made  by 
Hon.  J.  H.  Fultz,  prosecuting  attorney,  Lancaster,  Ohio,  in  connec- 
tion with  questions  submitted  to  him  by  his  county  surveyor ;  and 
in  the  course  of  the  opinion  the  following  language  was  used: 

"The  first  question  submitted  by  your  surveyor  refers  in 
general  terms  to  the  services  of  assistants,  deputies,  etc.,  on 
state  road  work.  It  should  be  kept  in  mind  in  this  connection 
that  the  surveyor  in  estimating  the  annual  salary  allowance, 
is  concerned  with  the  compensation  of  his  deputies,  assistants, 
etc.,  for  the  time  required  on  state  road  work,  to  the  extent 
only  that  the  employes  in  question  may  be  rendering  service 
under  the  direction  of  the  county  surveyor.  If  such  employes 
are  temporarily  engaged  for  purposes  of  superintendence  and 
inspection  of  state  road  work  during  progress  of  construction, 
then  their  employment  is  under  the  state  highway  commis- 
sioner, and  their  compensation  while  so  engaged  is  as  a  matter 
of  practice  taken  care  of  through  a  pay  roll  arrangement  be- 
tween state  and  county  and  is  finally  charged  to  specific  im- 
provements in  proportion  as  state,  county,  township  and  prop- 
erty owners  may  be  bearing  the  cost.  Of  course,  the  survey- 
or's allowance  for  salaries  for  employes  is  not  to  take  into 
account  the  time  that  such  employes  are  rendering  service 
under  the  direction  of  the  state  highway  commissioner ;  nor  is 
the  surveyor's  salary  fund  to  be  charged  with  amounts  that 
may  be  paid  out  by  the  county  in  connection  with  the  pay- 
roll arrangement  mentioned.  A  discussion  of  the  distinction 
between  engineering  services  in  the  making  of  preliminary 
plans  and  surveys,  and  services  in  supervision  and  inspection 
during  progress  of  construction  work  is  given  ty  the  previous 
opinion  of  this  department  last  referred  to  (Op.  1918,  Vol.  1, 
p.  584)." 

Re-consideration  of  the  language  quoted  has  resulted  in  the 
conclusion  that  the  views  expressed  therein  are  correct  and  lead 
to  a  negative  answer  to  your  inquiry.  In  ordinary  cases,  the  serv- 
ices rendered  by  deputies  and  assistants  in  the  surveyor's  office  are 
of  the  same  effect  so  far  as  the  public  is  concerned  as  though  rend- 
ered by  the  surveyor  himself.  In  other  words,  it  is  only  when  the 
work  of  his  office  becomes  so  extensive  that  the  surveyor  cannot 
personally  attend  to  it  all,  that  he  is  justified  in  employing  deputies 
and  assistants.  Hence,  anything  that  accrues  in  the  way  of  earn- 
ings through  the  services  of  those  deputies  or  assistants  as  such 
may  very  properly  be  spoken  of  as  an  earning  of  the  surveyor's 
office  in  the  same  sense  as  if  the  services  of  the  surveyor  himself 
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had  brought  about  the  earnings.  This  principle,  however,  cannot 
be  said  to  extend  to  the  services  involved  in  occasional  employment 
by  the  director  of  highways  and  public  works  (as  successor  to  the 
state  highway  commissioner),  since  persons  engaged  in  the  latter 
employment  are  for  the  time  being  deputies  or  assistants  of  such 
director,  and  not  of  the  county  surveyor. 

While  the  construction  suggested  by  you  would  no  doubt  result 
in  simplifying  compensation  accounting,  yet  it  is  believed  that  the 
statutes  will  not  bear  that  construction,  and  that  the  amendments 
you  speak  of  do  not  have  the  effect  of  changing  the  method  of  ad- 
justing compensation  as  set  out  in  the  opinion  of  this  department 
first  referred  to  in  your  letter. 

1.  In  the  Prescribing  of  a  Course  of  Study  for  its  School  District, 
as  Provided  in  Section  7645  General  Code,  a  Board  of  Education 
is  Authorized  to  Direct  the  Superintendent  Employed  by  the 
Board  to  Formulate  or  Submit  to  the  Board  a  Course  of  Study 
Which  Will  Conform  to  the  Text  Books  Adopted  by  the  Board  of 
Education  for  Use  in  That  District. — 2.  A  Board  of  Education 
Has  the  Power  to  Adopt  the  Necessary  Rules  and  Regulations 
for  the  Government  of  the  Schools  and  the  Employes  of  the  Board 
and  for  Enforcing  the  Rules  and  Regulations  Thus  Adopted,  and 
a  Board  of  Education  is  Authorized  to  Direct  That  the  Superin- 
tendent Employed  by  the  Board  Shall  Formulate  Final  Examina- 
tion Questions  Based  Upon  the  Text  Books  Adopted  by  the  Board 
and  Used  by  the  Pupils  in  the  District. — 3.  Text  Books  for  Use  in 
Schools  Are  Adopted  by  the  Local  Board  of  Education  in  Accord- 
ance With  Section  7713  General  Code,  and  the  Board  of  Education 
is  Required  to  Prescribe  a  Graded  Course  of  Study  for  All  the 
Schools  Under  its  Control  Under  Authority  of  Section  7645  Gen- 
eral Code,  but  Such  Course  of  Study  is  Subject  to  the  Approval 
of  the  Superintendent  of  Public  Instruction. 


No.  2392— (Opinion  Dated  September  3,  1921.) 

Hon.  Vernon  M.  Riegel,  Superintendent  of  Public  Instruction,  as 

Director  of  Education,  Columbus,  Ohio. 

"Dear  Sir:     Acknowledgment  is  made  of  the  receipt  of  your 

request  for  an  opinion  upon  the  following  two  questions : 

1.  "Has  a  board  of  education  of  a  village  or  rural  school 
district  the  power  to  compel  its  superintendent  to  formulate  a 
course  of  study  to  conform  with  the  textbooks  adopted  by  said 
board? 
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2.  Has  a  board  of  education  of  a  village  or  rural  school 
district  the  power  to  compel  its  superintendent  to  formulate 
final  examination  questions  based  upon  the  books  in  use  ?" 

As  to  who  is  to  prescribe  the  course  of  study  to  be  used  in  a 

school  district  appears  in  Section  7645  General  Code,  which  reads 

in  part  as  follows : 

"Boards  of  education  are  required  to  prescribe  a  graded 
course  of  study  for  all  schools  under  their  control  in  the 
branches  named  in  Section  7648,  subject  to  the  approval  of 
the  superintendent  of  public  instruction.     *  *  *  " 

This  section  of  the  law  clearly  sets  forth  that  it  is  the  duty  of 
the  board  of  education  to  issue  and  put  in  force  the  course  of  study 
to  be  used  in  the  district.  The  superintendent  or  principal  in  the 
district  does  not  control  what  is  to  appear  in  the  course  of  study 
according  to  the  language  of  Section  7645  General  Code  (108  O.L., 
Part  II,  p.  1283) .  Of  course  the  administrative  head  of  the  schools 
in  the  district  usually  submits  a  proposed  course  of  study  to  the 
board  of  education  for  its  adoption  and  promulgation  in  that  dis- 
trict. He  does  this  because  he  is  an  employe  or  a  servant  of  the 
board  of  education  and  as  such  is  presumed  to  carry  out  all  reason- 
able rules,  regulations  and  requirements  made  by  the  board  unless 
such  board  makes  a  requirement  which  would  affect  a  contract  of 
the  board  with  a  teacher  which  in  itself  would  be  illegal  or  uncon- 
stitutional or  an  abuse  of  discretion. 

In  the  prescribing  of  a  course  of  study  by  a  board  of  educa- 
tion (7645  General  Code)  there  is  no  question  but  what  the  board  of 
education  should  have  the  assistance  of  the  superintendent  or  prin- 
cipal in  the  formulating  of  the  course  of  study  to  be  used  because 
the  very  carrying  out  of  the  course  of  study  from  an  administra- 
tive standpoint  is  to  be  performed  by  the  superintendent  or  prin- 
cipal himself. 

Other  pertinent  sections  of  the  law  are  as  follows : 

Section.  7690.  "Each  city,  village  or  rural  board  of  edu- 
cation shall  have  the  management  and  control  of  all  of  the 
public  schools  of  whatever  name  or  character  in  the  district, 
except  as  provided  in  laws  relating  to  county  normal  schools. 
It  may  elect,  to  serve  under  proper  rules  and  regulations,  a 
superintendent  or  principal  of  schools  *  *  and  may  fix  their 
salaries.    *  *  *  " 

Section  4750  G.  C.  "A  board  of  education  may  make 
such  rules  and  regulations  as  it  deems  necessary  for  its  gov- 
ernment and  the  government  of  its  employes  and  the  pupils  of 
the  schools.     *  *  *  " 
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Section  7701  G.  C.  "Each  board  may  dismiss  any  ap- 
pointee or  teacher  for  inefficiency,  neglect  of  duty,  *  *  *  " 

The  following  two  sections,  speaking  of  courses  of  study,  while 

not  pertinent  to  the  case  at  hand,  may  have  been  in  mind  when  this 

question  came  up  and  they  are  therefore  quoted  herein : 

Section  7706-2  G.  C.  "It  shall  be  the  duty  of  the  county 
superintendent  and  assistant  county  superintendents  to  recom- 
mend to  the  county  board  of  education  such  text  books  and 
courses  of  study  as  are  most  suitable  for  adoption."  (109 
O.  L.  245.) 

Section  4737  G.  C.  "The  county  board  of  education  shall 
publish  with  the  advice  of  the  county  superintendent  a  mini- 
mum course  of  study  which  shall  be  a  guide  to  local  boards  of 
education  in  prescribing  the  course  of  study  for  the  school 
under  their  control.  The  county  board  may  publish  different 
courses  of  study  for  village  and  rural  school  districts."  (104 
O.  L.  133.) 

Bearing  upon  Section  7706-2  General  Code  your  attention  is 
invited  to  Opinion  No.  508  issued  by  the  Attorney  General,  August 
9,  1917,  and  appearing  at  page  1446,  Vol.  II,  Opinions  of  the  At- 
torney General  for  1917,  the  syllabus  of  which  reads: 

"General  Code  Section  7706-2,  which  provides  that  county 
and  district  superintendents  (now  abolished)  shall  recommend 
text  books  to  county  boards  of  education,  does  not  repeal  by 
implication  the  provisions  of  Section  7713  which  gives  the 
power  to  adopt  text  books  to  district  boards  of  education. 

A  county  board  of  education  has  no  power  to  adopt  a  text 
book  and  therefore  any  recommendations  to  it  of  text  books 
should  in  turn  be  referred  to  the  various  district  boards  of 
education  of  the  county  school  district." 

All  that  might  be  accomplished  under  Sections  7706-2  and  4737 
General  Code,  is  to  merely  recommend  to  the  local  boards  of  educa- 
tion what  text  books  should  constitute  the  course  of  study ;  further 
than  this  those  sections  are  not  operative,  for  the  reason  that  Sec- 
tion 7645  General  Code  places  a  mandate  upon  the  local  board  of 
education  itself  to  prescribe  the  course  of  study,  while  Section  7713 
authorizes  a  local  board  of  education  to  adopt  such  text  books  as  it 
sees  fit.    Thus  Section  7713  General  Code  reads  in  part : 

"At  a  regular  meeting,  held  between  the  first  Monday  in 
February  and  the  first  Monday  in  August,  each  board  of  educa- 
tion shall  determine  by  a  majority  vote  of  all  members  elected 
the  studies  to  be  pursued  and  which  of  such  text  books  so  filed 
shall  be  used  in  the  schools  under  its  control.  *  *  *  " 

Section  7711  G.  C.     *  *  *  "A  board  of  education  shall  not 
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adopt  or  cause  to  be  used  in  the  common  schools  any  book 
whose  publisher  has  not  complied,  as  to  such  book,  with  the 
provisions  of  law  relating  thereto." 

Section  7715  G.  C.  "Each  board  of  education  shall  make 
all  necessary  provisions  and  arrangements  to  place  the  books 
so  purchased  within  easy  reach  of  and  accessible  to  all  the 
pupils  in  their  district.  *  *  *  Such  books  must  be  sold  to  the 
pupils  of  school  age  in  the  district,  at  the  price  paid  the  pub- 
lisher, and  not  to  exceed  ten  per  cent,  therefor  added." 

Bearing  upon  this  question,  the  following  decisions  of  the 
courts  and  former  opinions  of  this  department  are  of  interest,  to- 
wit: 

"A  board  of  education  has  power  to  adopt  the  necessary 
rules  and  regulations  for  the  government  of  the  schools  and 
for  enforcing  the  rules  and  regulations  thus  adoptel." 
(Sewell  v.  Board  of  Education,  29  O.  S.  89.) 

"A  board  of  education  is  clothed  with  the  discretionary 
power  to  regulate  and  decide  the  text  books  to  be  used  in  the 
schools.  This  discretionary  power  cannot  be  interfered  with 
by  a  court." 

(State  v.  Board  of  Education,  35  O.  S.  368.) 

"Where  a  board  of  education  has  adopted  a  set  of  rules 
and  regulations,  and  has  them  printed  for  general  distribu- 
tion, such  rules  and  regulations  have  all  the  force  of  law  on 
school  matters  in  that  particular  school  district  and  the  school 
board  is  expected  to  obey  their  own  rules  as  well  as  all  others 
concerned.  A  school  board  has  the  right  to  amend  and  change 
its  regulations  at  will  by  a  majority  vote,  but  as  long  as  such 
rules  have  not  been  changed  by  the  board  of  education,  all 
concerned  should  be  governed  by  the  rules  and  regulations  of 
the  board  as  they  exist  at  that  particular  time." 

(Opinions  of  the  Attorney  General,  page  684,  Vol.  1, 
1919.) 

Under  the  provisions  of  Section  7645  General  Code  (108  O.L., 
1283)  all 

"Boards  of  education  are  required  to  prescribe  a  graded 
course  of  study  for  all  schools  under  their  control  in  the 
branches  named  in  Section  7648,  subject  to  the  approval  of  the 
superintendent  of  public  instruction." 

In  your  question  submitted  it  is  presumed  that  you  have  in 
mind  the  superintendent  in  a  village  school  district  or  a  rural  school 
district  operated  under  Section  4740  General  Code,  as  there  cannot 
be  a  superintendent  in  a  rural  school  district  unless  such  rural  school 
district  is  established  as  a  forty-seven-forty  district  as  held  in  Opin- 
ion No.  2324  issued  by  this  department,  August  12,  1921. 
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The  authority  of  a  board  of  education  to  adopt  rules  and  reg- 
ulations as  to  its  employes  and  what  they  are  required  to  do,  is  fully 
set  forth  in  the  sections  of  the  law  heretofore  quoted,  and  a  board  of 
education  can  compel  the  superintendent  employed  by  it  to  formulate 
or  submit  a  course  of  study  to  conform  with  the  text  books  adopted 
by  said  board,  whose  duty  it  is  to  prescribe  the  couse  of  study  to  be 
used  in  the  district.  It  would  seem  very  impractical  to  prescribe 
a  course  of  study  which  contained  or  mentioned  text  books  not 
adopted  for  use  in  that  particular  district.  There  is  a  wide  distinc- 
tion between  what  is  known  as  a  course  of  study  and  the  text  books 
themselves,  the  law  contemplating  that  a  course  of  study  shall  fol- 
low the  adoption  of  the  text  books  for  use  in  the  district  by  a  board 
of  education;  thus  a  course  of  study  will  set  forth  that  during  a 
certain  semester  or  portion  of  the  school  year  certain  pages  or  chap- 
ters of  a  text  book  shall  be  covered,  and  a  course  of  study  usually 
contains  recommendations  as  to  how  and  when  the  text  books  adop- 
ted should  be  used.  To  have  appear  in  a  course  of  study  a  text  book 
which  was  not  adopted  by  the  board  would  in  reality  be  a  violation 
of  Section  7711,  which  provides  that  no  book  shall  be  used  in  the 
common  schools  unless  it  has  been  properly  adopted  by  the  board  of 
education  under  the  text  book  law.  The  purpose  of  this  law  is  to 
place  in  the  hands  of  the  pupils  the  text  books  which  they  are  to 
use  in  their  daily  work  at  as  cheap  a  price  as  possible,  and  it  would 
seem  that  these  books  would  be  the  ones  to  which  the  pupils  had 
access  and  from  which  their  knowledge  for  final  examinations 
would  be  obtained,  and  therefore  fa  promotional  examinations  the 
examination  questions  to  test  the  fitness  of  the  pupil  for  promotion 
or  graduation  should  be  based  upon  the  text  books  to  which  he  has 
had  access  and  which  have  been  placed  for  use  officially  in  the  dis- 
trict by  the  board  of  education.  However,  your  attention  is  invited  to 
Section  7645  General  Code  as  amended  in  108  O.L.,  1283,  providing 
that  every  course  of  study  in  the  school  districts  of  the  state  is  sub- 
ject to  the  approval  of  the  superintendent  of  public  instruction,  and 
if  the  course  of  study  in  a  given  district  does  not  conform  to  the 
text  books  adopted  by  the  board  of  education  in  that  district  and  it 
is  the  opinion  of  the  superintendent  of  public  instruction  that  such 
course  of  study  so  formulated  should  not  be  approved,  he  has  full 
authority  to  provide  under  Section  7645  General  Code  that  the 
course  of  study  must  conform  to  the  text  books  adopted  by  the 
board  in  the  local  district.  The  board  of  education,  in  a  district 
under  other  sections  of  the  law  as  above  cited  has  ample  authority 
to  direct  and  compel  that  its  superintendent  assist  in  the  formula. 
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tion  of  its  course  of  study  to  be  submitted  to  the  superintendent  of 
public  instruction,  and  this  the  board  can  do  by  rule  or  regulation 
as  it  sees  fit.  The  board  of  education  also  has  power  and  author- 
ity in  its  general  control  of  all  the  schools  in  the  district  and  its  own 
employes  to  provide  by  a  rule  or  regulation  that  final  examination 
questions  to  be  submitted  to  pupils  must  be  based  upon  the  text 
books  adopted  tod  in  use  in  that  particular  district. 


Where  County  Commissioners  Make  Application  to  the  State  for 
Aid  in  Improving  a  Highway,  and  Additional  Right  of  Way  is 
Required  for  the  Carrying  Out  of  the  Improvement  Project,  the 
Cost  of  Such  Additional  Right  of  Way  Must  be  Borne  by  the 
County  Alone,  and  is  Not  to  be  Treated  as  an  Item  of  Cost  and 
Expense  Either  for  the  Purpose  of  Calculating  Distribution  of 
Cost  as  Between  State  and  County  or  for  the  Purpose  of  Calcu- 
lating Distribution  of  Cost  as  Between  County,  Township  and 
Property  Owners. 


No.  2376— (Opinion  Dated  August  26,  1921.) 

Hon.  N.  E.  Kidd,  Prosecuting  Attorney,  Marietta,  Ohio: 

Dear  Sir — You  have  recently  submitted  for  the  opinion  of  this 

department  the  following: 

"In  construing  Section  1213-1,  does  the  expression  'cost 
and  expense  of  the  improvement'  take  into  consideration  the 
cost  paid  by  the  county,  in  the  first  instance,  as  compensation 
and  damages,  or  must  the  county  pay  all  such  compensation 
and  damages  or  resort  to  the  remedy  provided  by  Section 
1214-1  ?  In  other  words,  does  the  state  in  paying  its  propor- 
tion of  the  cost  of  improvement  of  state  roads  pay  any  part  of 
the  compensation  and  damages  for  right  of  way  ?M 

Your  inquiry  as  it  is  understood  by  this  department  really 
embraces  two  separate  questions, — first,  are  compensation  and 
damages  for  right  of  way  to  be  included  as  an  item  in  apportioning 
cost  of  an  improvement  as  between  county  and  state;  and  second, 
are  such  compensation  and  damages  to  be  included  as  an  item 
in  calculating  the  secondary  distribution  of  the  county's  share  of 
cost  as  among  county,  township  and  property  owners?  As  it  hap- 
pens, it  is  believed  that  the  same  principles  will  dispose  of  both  of 
these  questions,  and  they  will  therefore  be  considered  together. 

The  statutes  involved  in  a  consideration  of  your  inquiry  are 
part  of  the  series  governing  the  activities  of  the  Department  of 
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Highways  and  Public  Works  as  to  road  improvement,  and  compose " 
part  of  the  particular  group  of  sections  in  said  series  beginning 
with  Section  1191,  G.  C,  and  ending  with  Section  1223,  G.  C, 
This  last  mentioned  group  of  sections  deals  particularly  with  those 
improvement  projects  undertaken  by  the  state  upon  the  applica- 
tion of  county  commissioners  or  township  trustees.  However,  for 
the  purposes  of  the  present  discussion,  it  will  be  assumed  that  your 
inquiry  relates  to  improvement  projects  undertaken  by  the  state 
upon  the  application  of  county  commissioners  rather  than  to  those 
undertaken  upon  the  application  of  township  trustees. 

Your  letter  makes  mention  of  Section  1213-1  and  1214-1.  It 
is  believed  unnecessary  to  quote  the  first  of  these  sections  in  full, 
or  to  make  other  than  incidental  mention  of  it  in  connection  with 
Sections  1213  and  1214,  G.  C. 

Section  1213  is  a  statute  of  general  application,  which  defines 
the  share  of  cost  which  the  state  may  bear  in  highway  improve- 
ment projects  undertaken  upon  the  application  of  county  commis- 
sioners. Section  1214  is  also  a  statute  of  general  application  which 
among  other  things  specifies  the  share  which  the  county  is  to  bear 
in  state  highway  improvement  projects  undertaken  upon  appli- 
cation of  the  county  commissioners,  and  which  further  defines  the 
manner  of  redistribution  among  county,  township  and  property 
owners  of  the  share  assumed  in  the  first  instance  by  the  county. 
Section  1213-1  is  a  supplementary  section  of  limited  application 
inserted  by  enactment  in  107  O.  L.,  128,  subsequent  to  the  enact- 
ment of  Section  1213,  G.  C.  Said  Section  1213-1  authorizes  the 
state  to  bear  a  greater  percentage  of  cost  of  improvements  applied 
for  in  counties  having  a  comparatively  small  tax  duplicate,  than  in 
counties  having  a  larger  tax  duplicate.  Section  1214-1  is  also 
a  supplementary  section  which  was  inserted  in  108  O.  L.,  Pt.  1,  p. 
504,  and  which  reads  as  follows  : 

"The  board  of  county  commissioners  of  any  county  or  the 
board  of  township  trustees  of  any  township,  authorized  to  as- 
sess all  or  any  part  of  the  compensation,  damages,  costs  and 
expenses  of  constructing  a  road  improvement,  carried  forward 
by  the  state  highway  department  or  by  such  board  of  county 
commissioners  or  by  such  board  of  township  trustees,  against 
the  real  estate  abutting  upon  said  improvement  or  the  real  es- 
tate situated  within  one-half  mile  of  either  side  thereof  or  the 
real  estate  situated  within  one  mile  of  either  side  thereof,  ac- 
cording to  the  benefits  accruing  to  such  real  estate,  may  in  like 
manner  assess  such  compensation,  damages,  costs  and  ex- 
penses against  the  real  estate  situated  within  one  and  one-half 
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miles  of  either  side  of  such  improvement,  according  to  the 
benefits  accruing  to  such  real  estate." 

It  may  be  said  that  nowhere  in  Sections  1213,  1213-1  and  1214 
is  there  any  such  broad  expression  as  "compensation,  damages, 
costs  and  expenses."  The  phraseology  most  frequently  employed 
in  the  three  sections  named  is  "cost  and  expense."  Section  1214 
in  the  opening  sentence  employs  the  expression  "all  cost  and  ex- 
pense of  the  improvement."  We  thus  have  a  strong  contrast  in 
wording  as  used  in  these  several  sections  and  that  employed  in 
Sections  6919  and  3298-1,  G.  C,  relating  respectively  to  apportion- 
ment of  cost  of  county  and  township  road  improvements,  hoth  of 
which  last  mentioned  sections  use  the  expression  "compensation, 
damages,  costs  and  expenses  of  the  improvement." 

With  these  observations  in  mind,  we  are  brought  to  a  section 
not  mentioned  in  your  letter,  namely,  Section  1201,  G.  C,  which  is 
part  of  the  same- group  of  sections  as  contain  Sections  1213  and 
kindred  sections.  The  opening  sentence  of  Section  1201,  G.  C, 
reads : 

"If  the  line  of  the  proposed  improvement  deviates  from 
the  existing  highway,  or  if  it  is  proposed  to  change  the  chan- 
nel of  any  stream  in  the  vicinity  of  such  improvement,  the 
county  commissioners  or  township  trustees  making  applica- 
tion for  such  improvement  must  provide  the  requisite  right  of 
way." 

The  remainder  of  the  section  deals  with  the  procedure  to  be 
followed  by  the  county  commissioners  or  township  trustees  in  pro- 
curing right  of  way.  When  Section  1201  is  read  with  Section  1213 
and  its  related  sections  above  noted,  and  when  it  is  borne  in  mind 
that  the  latter  sections  contain  no  such  words  as  "compensation 
and  damages,"  the  conclusion  is  inevitable  that  it  was  the  legisla- 
tive intent  that  the  county  alone  is  to  bear  the  expense  of  procuring 
the  right  of  way  needed  for  a  road  which  is  to  be  improved  by  the 
state  upon  the  application  of  the  county  commissioners.  The 
theory  seems  to  be  that  when  the  county  applies  for  state  aid  it 
gives  an  implied  guaranty  that  the  proper  right  of  way  is  or  will 
be  made  available  to  the  state  for  the  improvement.  It  may  be 
mentioned  in  passing  that  a  search  of  the  statutes  relating  to  state 
aid  road  improvement  discloses  no  broader  expression  relating  to 
division  of  cost  among  state,  county,  township  and  property  own- 
ers than  is  found  in  Sections  1213,  1213-1  and  1214,  save  certain 
language  found  in  Section  1214-1,  which  will  now  be  briefly  dis- 
cussed. 
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This  latter  section  has  already  been  quoted,  and  as  will  be 
seen,  it  relates  not  only  to  improvements  carried  on  by  the  state, 
but  also  to  those  carried  on  by  boards  of  county  commissioners 
and  boards  of  township  trustees. 

You  refer  to  Section  1214-1  as  a  remedial  section;  but  the 
fact  is  that  said  section  was  not  enacted  for  the  purpose  of  permit- 
ting compensation  and  damages  to  be  added  as  an  item  for  appor- 
tionment purposes,  but  was  enacted  to  enlarge  the  assessment  zone 
or  area  of  lands  which  might  be  treated  for  assessment  purposes 
as  benefited  by  an  improvement.  In  other  words,  Section  1214-1 
merely  authorizes  such  assessment  as  might  be  made  under  laws 
existing  when  said  section  was  ^enacted,  to  be  distributed  over  a 
larger  area  than  might  have  been  used  for  assessment  purposes 
previous  to  the  enactment  of  said  section ;  and  as  has  been  already 
indicated,  the  legislature  had  not  at  the  time  of  the  enactment 
of  said  section  authorized  the  inclusion  of  compensation  and  dam- 
ages as  an  item  in  assessments  for  state  aid  projects  as  contrasted 
with  county  and  township  projects. 

For  the  reasons  given,  you  are  advised  that  where  county 
commissioners  make  application  to  the  state  for  aid  in  improving 
a  highway,  and  additional  right  of  way  is  required  for  the  carrying 
out  of  the  improvement  project,  the  cost  of  such  additional  right 
of  way  must  be  borne  by  the  county  alone,  and  is  not  to  be  treated 
as  an  item  of  cost  and  expense  either  for  the  purpose  of  calculating 
distribution  of  cost  as  between  state  and  county  or  for  the  purpose 
of  calculating  distribution  of  cost  as  between  county,  township  and 
property  owners. 

Health  Funds  Are  Not  Divided  According  to  the  Itemized  State- 
ment Submitted  By  the  District  Board  of  Health,  as  Provided 
in  Section  1261-40,  But  is  a  General  Health  Fund  and  May  Be 
Expended  in  Whole  or  in  Part  for  Any  of  the  Purposes  Men- 
tioned in  Said  Itemized  Statement. 


No.  2375— (Opinion  Dated  August  26,  1921.) 

State  Department  of  Health,  Columbus,  Ohio. 

Gentlemen :    Your  letter  of  recent  date  received,  in  which  you 

request  the  opinion  of  this  department  as  follows: 

"Section  1261-40  General  Code  requires  that  the  board  of 
health  of  a  general  health  district  'estimate  in  itemized  form 
the  amonrts  needed  for  the  current  expenses  of  such  district 
for  the  fiscal  year  beginning  on  the  first  day  of  January  next 
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ensuing.'  This  estimate  must  be  certified  by  the  board  of 
health  to  the  county  auditor  and  by  him  submitted  to  the 
budget  commissioners.  The  budget  commissioners  'may  re- 
duce any  item  or  items  in  such  estimate,  but  may  not  increase 
any  item  or  the  aggregate  of  all  items.' 

"The  section  further  provides  the  procedure  for  raising 
funds  for  the  'district  health  fund.' 

"The  question  on  which  I  wish  an  opinion  is  this : 
"Can  funds  be  transferred  from  one  item  to  another  with- 
in the  total  aggregate  amounts  of  the  budget  as  approved  by 
the  budget  commissioners  and,  if  so,  what  procedure  should  be 
followed  by  the  general  district  health  board  to  effect  such 
transfer?" 

Section  1261-40  General  Code  provides  in  part  as  follows : 

"The  board  of  health  of  a  general  health  district  shall  an- 
nually before  the  first  Monday  of  April,  estimate  in  intemized 
form  the  amounts  needed  for  the  current  expenses  of  such  dis- 
trict for  the  fiscal  year  beginning  on  the  first  day  of  January 
next  ensuing.  Such  estimate  shall  be  certified  to  the  county 
auditor  and  by  him  submitted  to  the  budget  commissioners 
which  may  reduce  any  item  or  items  in  such  estimate  but  may 
not  increase  any  item  or » the  aggregate  of  all  items.  The  ag- 
gregate amount  as  fixed  by  the  budget  commissioners  shall  be 
apportioned  by  the  county  auditor  among  the  townships  and 
municipalities  composing  the  health  district  on  the  basis  of 
taxable  valuations  in  such  townships  and  municipalities.  *  *  * 
The  county  auditor,  when  making  his  semi-annual  apportion- 
ment of  funds,  shall  retain  at  each  semi-annual  apportionment 
one-half  the  amount  so  apportioned  to  each  township  and  mu- 
nicipality. Such  monies  shall  be  placed  in  a  separate  fund  to 
be  known  as  the  'district  health  fund.'  " 

The  tax  herein  is  estimated  in  itemized  form  by  the  board 
of  health  for  the  information  of  the  budget  commissioners,  to 
whom  the  county  auditor  certifies  the  statement  as  received  by 
him  from  the  district  board  of  health.  The  budget  commissioners 
may  reduce  the  amount  asked  by  the  district  board  for  any  par- 
ticular item  or  items,  but  cannot  increase  the  same  or  the  aggre- 
gate amount  of  all  items.  The  amount  as  fixed  by  the  budget 
commissioners  shall  be  apportioned  among  the  townships  and  mu- 
nicipalities composing  the  health  district  by  the  county  auditor 
on  the  basis  of  taxable  valuations  in  such  townships  and  munici- 
palities. The  apportionment  is  based  on  the  aggregate  amount  as 
allowed  by  the  budget  commissioners,  and  not  the  itemized  amounts 
as  submitted  to  them  by  the  district  health  board.  The  tax  is 
not  levied  for  specific  purposes  in  the  protection  of  health,  but  for 
the  purpose  of  protecting  health  generally,  and  when  the  semi- 
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annual  apportionment  of  funds  is  made  the  county  auditor  retains 
one-half  the  amount  apportioned  to  each  township  or  municipality, 
which  amount  so  retained  is  placed  in  a  separate  fund  known  as 
"district  health  fund."  The  present  health  laws  do  not. change  the 
method  of  making  the  levy.  The  acts  of  the  health  board,  budget 
commission  and  county  auditor,  in  the  matter  of  submitting  the 
estimae  and  auditor's  apportionment  of  the  estimates,  do  not  con- 
stitute a  levy,  but  the  statutes  still  leave  the  levy  to  the  municipal 
and  township  authorities.  See  Attorney  General's  Opinion,  1919, 
Vol.  II,  p.  1080. 

It  is  conceivable  that  in  practice  some  confusion  has  been 
caused  in  this  matter  by. the  attempted  application  of  Sections 
5649-3a  and  5649-3d.  It  will  not  be  necessary  to  quote  these  sec- 
tions in  their  entirety,  and  it  is  sufficient  to  say  that  the  first  one 
requires  that  "on  or  before  the  first  Monday  in  June,  each  year, 
the  county  commissioners  of  each  county,  the  council  of  each  mu- 
nicipal corporation,  the  trustees  of  each  township,  each  board  of 
education,  and  all  other  boards  or  officers  authorized  by  law  to  levy 
taxes,  within  the  county,  except  taxes  for  state  purposes,"  shall 
submit  an  itemized  estimate  of  the  amount  of  money  needed  for 
their  wants  for  the  incoming  year,  with  a  detailed  specification  of 
the  amount  for  the  various  purposes  and  other  detailed  information 
for  the  budget  commission. 

Supplementing  this  provision  in  5649-3a  with  reference  to  the 
levy,  where  the  same  authority  that  made  the  levy  is  authorized 
and  required  to  disburse  the  amount  raised  on  the  levy,  it  was  the 
purpose  of  the  legislature  in  the  following  Section  5649-3d  to  re- 
quire "at  the  beginning  of  each  fiscal  half  year  the  various  boards 
mentioned  in  Section  5649-3a  of  this  act"  to  make  appropriations 
each  six  months,  and  in  this  latter  section  there  is  also  a  provis- 
ion that  no  appropriation  shall  be  made  for  any  purpose  not  set 
forth  in  the  annual  budget. 

The  non-application  of  these  sections  is  at  once  apparent  when 
it  is  remembered,  as  above  indicated,  that  the  action  of  the  health 
board,  budget  commission,  and  county  auditor  in  the  work  of  ap- 
portioning and  segregating  the  amount  that  may  be  retained  each 
half  year  by  the  county  auditor  in  settling  with  these  tax  sub- 
divisions does  not  constitute  a  levy,  and  that  the  disbursement  of 
the  "district  health  fund"  is  taken  out  of  the  hands  of  the  township 
and  municipal  officers  and  placed  in  the  hands  of  the  district  health 
board ;  so  that  the  district  health  board  is  not  included  in  Section 
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5649-Ca,  because  it  is  not  a  board  "authorized  by  law  to  levy  taxes," 
as  provided  in  that  section. 

That  the  township  and  municipal  authorities  are  not  obliged 
to  and  cannot  appropriate  the  health  funds  under  5649-3d  follows 
from  the  fact  that  these  officers  have  nothing  to  do  with  the  dis- 
bursement of  that  fund. 

It  could  be  agreed  not  without  some  plausibility  that  by 
analogy  these  sections  may  be  so  interpreted  as  to  provide  a  rule 
which  the  district  health  board  must  follow  in  disbursing  the  health 
funds,  but  it  is  believed  that  it  would  require  legislation  rather 
than  interpretation  to  reach  that  result. 

In  considering  the  question  at  hand  notice  has  been  taken  of 
Section  5  of  Article  XII  of  the  Constitution,  which  provides: 

Bear  in  mind  the  health  tax  is  one  levied  for  health  purpose* 
generally.  It  can  be  used  only  for  health  purposes,  but  that  is  the 
only  limitation  except  that  no  more  may  be  issued  than  the  ag- 
gregate amount  levied.  Section  5649-3d  General  C&de,  above 
quoted,  designates  the  time  for  apportionments. 

"*  *  *  every  law  imposing  a  tax.  shall  state,  distinctly,  the  ob- 
ject of  the  same,  to  which  only,  it  shall  be  applied." 

Therefore,  in  answer  to  your  question,  it  is  the  opinion  of  this 
department  that  there  is  only  one  fund  provided.  Therefore  there 
is  no  reason  for  any  transfer  of  funds. 

j* 

Where  a  Board  of  Education  by  Resolution  Provides  That  in  Addi- 
tion to  the  Salary  Schedule  Adopted  There  Shall  be  Paid  the 
Sum  of  $5.00  to  the  Principal  of  Each  Building  for  Each  and 
Every  Thousand  Aggregate  Days  of  Attendance  of  the  Pupils  of 
Such  Building,  Such  Additional  Amount  Earned  by  the  Principal 
Under  the  Resolution  of  the  Board  of  Education  is  a  Portion  of 
the  Aggregate  Salary  Set  by  the  Board  of  Education  for  the  Prin- 
cipal, and  May  be  Legally  Paid  by  the  Board  of  Education. 


No.  2352— (Opinion  Dated  Auprust  20,  1921.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 
Gentlemen :     Acknowledgement  is  made  of  the  receipt  of  your 

request  for  an  opinion  upon  the  following  statement  of  facts : 

"A  board  of  education  of  a  city  school  district  after  fixing 
the  salaries  of  the  teachers  and  principals  placed  in  their  rec- 
ords the  following : 

The  principal  of  each  building  shall  receive  pay  as  a  reg- 
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ular  teacher  as  provided  by  this  schedule,  and  in  addition 
thereto  shall  be  paid  at  the  close  of  each  semester  $5.00  for 
e^ch  pnd  every  thousand  (1000)  aggregate  days  of  attend- 
ance of  the  pupils  of  such  building.' 
Question :    Can  a  board  of  education  legally  pay  such  prin- 
cipal in  addition  to  his  pay  as  a  regular  teacher  $5.00  for  each 
thousand  aggregate  days  of  attendance  of  the  pupils  of  such 
building?" 

Pertinent  sections  of  the  law,  in  part,  are  as  follows : 

Section  7690.  Each  board  of  education  shall  have  the 
management  and  control  of  all  the  public  schools  of  whatever 
name  or  character  in  the  district.  It  may  appoint  a  superinten- 
dent of  the  public  school,  *  *  *  and  such  other  employes  as  it 
deems  necessary,  and  pay  their  salaries.  *  *  *  Each  board 
shall  pay  the  salaries  of  all  teachers,  which  may  be  increased 
but  not  diminished  during  the  term  for  which  the  appointment 
is  made.  *  *  *"  (107  O.  L.,  47.) 

"Section  7620.  The  board  of  education  of  a  district  may, 
*  *  *  pn\  make  all  other  necessary  provisions  for  the  schools 
under  its  control.  It  also  shall  *  *  *  make  all  other  provisions 
necessarv  for  the  convenience  and  prosperity  of  the  schools 
within  the  subdistricts."  (108  O.  L.,  187.) 

"Section  4750.  The  board  of  education  shall  make  such 
rules  »nd  regulations  as  it  deems  necessary  for  its  government 
and  the  government  of  its  employes  and  the  pupils  of  the 
schools.  *  *  *"  (97  O.  L.,  356.) 

In  your  question  you  desire  to  know  whether  the  board  of  edu- 
cation may  legally  pay  a  teacher  designated  by  the  board  of  educa- 
tion as  a  principal,  in  addition  to  his  pay  as  a  regular  teacher,  the 
sum  of  $5.00  for  each  thousand  aggregate  days  of  attendance  of  the 
pupils  attending  school  in  the  building  over  which  he  has  charge. 

The  question  before  us  is  whether  this  $5.00  added  for  each 
and  every  thousand  aggregate  days  of  attendance  of  the  pupils  is 
in  addition  to  his  salary  as  set  by  the  board  of  education,  or  whether 
this  additional  amount  earned  by  the  teacher  as  a  principal  is  a  part 
of  his  salary  intended  for  him  by  the  board  of  education. 

It  appears  that  what  the  board  of  education  had  in  mind  was 
to  create  a  stimulus  toward  more  regular  attendance  on  the  part  of 
pupils,  and  in  order  to  bring  this  about,  provided  in  its  minutes,  set- 
ting the  amount  to  be  received  by  principals  of  school  buildings, 
that  for  each  and  every  thousand  aggregate  days  of  attendance  of 
pupils  in  the  building  under  the  charge  of  the  principal  there  should 
be  allowed  to  the  teacher  detailed  as  principal  an  additional  $5.00  as 
part  of  his  salary.  What  the  board  of  education  evidently  intended 
to  say  was  that  "as  his  salary,  the  principal  of  each  building  shall 


590  Department  Reports 

receive  the  sum  as  a  regular  teacher  as  provided  by  this  schedule, 
and  in  addition  thereto  shall  be  paid  at  the  close  of  each  semester 
$5.00  for  each  and  every  thousand  (1000)  aggregate  days  of  at- 
tendance of  the  pupils  of  such  building." 

Bearing  upon  the  question  of  the  authority  and  discretion 
vested  in  a  board  of  education  in  the  exercise  of  its  judgment  on 
matters  legally  coming  under  the  control  of  the  board,  attention  is 
invited  to  the  second  and  third  branches  of  the  syllabus  of  the  de- 
cision in  the  case  of  Brannon,  et  al.  vs.  Board  of  Education,  99  O. 
S.,  369,  reading  as  follows : 

"2.  A  court  has  no  authority  to  control  the  discretion 
vested  in  a  board  of  education  by  the  statutes  of  this  state,  or 
to  substitute  its  judgment  for  the  judgment  of  such  board 
upon  any  question  it  is  authorized  by  law  to  determine. 

3.  A  court  will  not  restrain  a  board  of  education  from 
carrying  into  effect  its  determination  of  any  question  within 
its  discretion,  except  for  an  abuse  of  discretion  or  for  fraud, 
or  collusion  on  the  part  of  such  board  in  the  exercise  of  its 
statutory  authority." 

In  the  case  which  you  submit,  it  would  appear  that  under  the 
sections  of  the  statutes  above  quoted  the  board  of  education  was  not 
exceeding  its  authority  in  providing  that  the  salaries  of  principals 
in  school  buildings  should  be  paid  in  the  manner  indicated,  that  is, 
that  a  certain  fraction  of  such  salary  should  be  shown  to  be  earned 
by  the  principal  upon  the  facts  shown  in  the  attendance  record  for 
the  particular  school  building  before  this  additional  portion  of  the 
salary  should  be  paid.  Evidently  the  board  in  its  own  judgment 
considered  this  to  be  a  move  for  the  betterment  of  the  schools  in 
the  district,  and  there  does  not  appear  to  be  any  abuse  of  discretion 
on  the  part  of  the  board  in  providing  that  the  salary  of  the  prin- 
cipal should  be  paid  in  this  manner  rather  than  an  outright  flat  in- 
crease which  would  apply  to  all  principals  in  charge  of  buildings  re- 
gardless of  the  attendance  shown.  This  additional  $5.00  as  de- 
scribed in  the  resolution  of  the  board  of  education  must  be  held  to 
be  a  portion  of  the  salary  to  be  received  in  the  aggregate  by  the 
principal,  and  you  are  therefore  advised  that  where  a  board  of  edu- 
cation by  resolution  provides  that  in  addition  to  the  salary  schedule 
adopted  there  shall  be  paid  the  sum  of  $5.00  to  the  principal  of  each 
building  for  each  and  every  thousand  aggregate  days  of  attendance 
of  the  pupils  of  such  buildings,  such  additional  amount  earned  by 
the  principal  under  the  resolution  of  the  board  of  education  is  a  por- 
tion of  the  aggregate  salary  set  by  the  board  of  education  for  the 
principal,  and  may  be  legally  paid  by  the  board  of  education. 
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NEW  CORPORATIONS 

The  East  Boulevard  Apartments 
Co.,  Cleveland,  $2,500.  Frank  G. 
Mooney,  Irwin  V.  Loeser,  Ira  J. 
Warner  Edmund  Farron,  I.  L.  Nich- 
ols. 

The  Erie  Lumber  &  Supply  Co., 
Sandusky,  $100,000.  Nelson  Gorman, 
Frank  J.  Wagner,  M.  Erney,  Robert 
G.  Klein,  F.  O.  Stull. 

The  H.  &  F.  Realty  Co.,  Cleveland, 
$500.  J.  G.  Fogg,  M.  E.  Reynolds,  M. 
M.  Feidner,  P.  A.  White,  A.  O.  Dick- 
ey. 

The  Community  Distributing  Co., 
Attica,  $25,000.  Harry  Boyd,  Wm. 
L.  Fritz,  Harry  Sherman,  Wm.  C. 
Miller,  Joseph  Smith. 

The  Home  Coffee  Co.,  Toledo,  $5,- 
000.  W.  Carl  Battis,  Thomas  J.  Ry- 
an, Gustav  D.  Koehler,  Clara  C. 
Koehler,  Ruth  Elinor  Battis. 

The  Central  States  Guaranty  Co., 
Columbus,  $500.  G.  B.  Driver,  L.  C. 
Simon,  H.  G.  S  to  we  11,  H.  L.  Eliot,  M. 
L.  Bigger. 

The  Acorn  Home  Co.,  Dayton, 
$150,000.  Drury  J.  Smith,  Robert  D. 
Smith,  S.  N.  Clagett,  I.  F.  Craig,  I.  I. 
Haner,  The  Seibert  Osborne  Co., 
Cleveland,  $50,000.  C.  H.  Osborne, 
Edmund  Slinkard,  Frank  C.  Latimer, 
Everett  Hun  kin. 

The  Washington  Country  Club  Co., 
Washington,  C.  H.  $25,000.  Harry 
F.  Brown,  M.  E.  Hitchcock,  W.  H. 
Brown,  Ed  Fite,  H.  Renick  Boggs, 
Wm.  M.  Campbell. 

The  Universal  Fuel  Saving  Co., 
Dayton,  $5,000.  W.  D.  Sullivan,  G. 
M.  Sullivan,  H.  C.  Sullivan,  Thomas 
H.  Ford,  Wayne  F.  Lee. 

The  McGuire  Lumber  Co.,  Akron, 
$50,000.  C.  C.  McGuire,  A.  Adamson, 
R.  B.  Koontz,  C.  L.  Fenn,  L.  D.  Wolf- 
sperger. 

The  Herot  Builders  Supply  Co., 
Cleveland,  $20,000.  Fred  Herot,  E. 
J.  Warrick,  H.  E.  Allport,  J.  B.  Ovi- 
att,  A.  E.  Rogers. 

The  Fees  Lock  Nut  and  Washer  Co., 
Elyria,  $100,000.  Wm.  L.  Fees,  Ray- 
mond W.  Fees,  H.  W.  Smith,  T.  J. 
Donavan,  D.  W.  Myers. 

The  Goshen  Standard  Coal  Co., 
$25,000.      William    Loveday,    Gotlieb 


Welfley,  Frank  R.  Welfley,  Jno.  Love- 
day,   George   Loveday.  z 

The  Monogram  Medicine  Co.,  Can- 
ton, $25,000.  Grant  A.  Pearson,  J. 
W.  Stackpole,  H.  D.  Barnett,  H.  S. 
Summer,  John  Schubach. 

The  Homewood  Dairy  Co.,  Toledo, 
$10,000.  Fred  S.  Loomis,  Leon  H. 
Gilson,  Clifton  M.  Manore,  Thos.  S. 
Garvin,  Abbie  Olson. 

The  Economy  Center  Electric  Co., 
Cleveland,  $10,000.  Frederick  D.  How 
Cleveland,  $10,000.  F.  D.  Howe,  Mary 
B.  Howe,  Frank  A.  Misch,  P.  J.  Cup- 
shaw,  S.  Halama. 

The  Leonardsburg  Thrashing  and 
Supply  Co.,  Leonardsburg,  $5,000.  A. 
F.  Potter,  Theron  I.  Potter,  C.  R.  Pot- 
ter, L.  W.  Howison,  Hubert  W.  Os- 
born. 

The  Rayen-Wood  Realty  Company, 
Youngstown,  $150,000.  P.  M.  Ken- 
nedy, James  P.  Colleran,  John  Gerri- 
ty,  William  W.  Gillen,  Charles  B. 
Cushwa. 

The  Nickolas-Morehous-Harp  Co., 
Akron,  $20,000.  H.  G.  Nichols,  H.  H. 
Morehouse,  G.  G.  Schumacher,  R.  E. 
Harp,  Otto  Harp. 

The  Acmoraoln  Securities  Co.,  Co- 
lumbus, $750.00  H.  C.  Phelps,  W.  A. 
Pfeifer,  Louis  N.  Reif,  W.  G.  Ship- 
ley, Louis  E.  Reif. 

The  American  Centipede  Co.,  Ak- 
ron. $500.  Curt  Kuentzel,  Anna  J. 
DeLaney,  Elizabeth  Kuentzel,  W.  D. 
Street,  F.  R.  Harrison. 

The  G.  &  E.  Co.,  Lake  wood,  $500. 
E.  Brown,  E.  Zalad,  E.  Brown,  R.  F. 
Goodnow,  Winifred  Flynn,  Matthew 
McGuinn. 

The  Pence  Sealtite  Battery  Co.,  $1,- 
000.  Harley  F.  Pence,  Earl  L.  Pence, 
Frank  S.  Crispin,  Paul  B.  Hunt,  Wm. 
Finch,  C.  L.  Fisher. 

The  Hamey-Iumry  Co.,  Cleveland, 
$30,000.  M.  L.  Thomsen,  Horatio 
Ford,  N.  I.  Young,  Robert  E.  Roehm, 
Geo.  M.  Roudebush. 

The  Spira  Co.  Cleveland,  $50,000. 
Joe  B.  Kiefer,  W.  K.  Stanley,  H.  P. 
Ord,  M.  Mergner,  F.  B.  Draeger. 

The  Hincliff  Real  Estate  &  Mort- 
gage Co.,  Lisbon,  $500.  J.  H.  Hinch- 
liffe,  J.  T.  C.  Sullivan,  W.  L.  Arm- 
strong, C.  D.  Bowman,  E.  J.  Piero. 
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The  East  Richland  Coal  Co.,  St. 
Clairsville,  $60,000.  W.  J.  Walker,  W. 
R.  Thompson,  Jennie  Thompson,  Wal- 
ter Gongola,  Lewis  DyTcek. 

The  Black  Hawk  Camera  Co.,  Cleve- 
land, $50,000.  C.  R.  Likins,  P.  C. 
Fox.  H.  B.  Stephens,  Edgar  L.  Weir, 
E.  P.  Stephens. 

The  B.  B.  Byers  Co.,  Warren,  $15,- 
000.  W.  H.  Wulf,  James  A.  Byers, 
B.  B.  Byers,  Mrs.  B.  B.  Byers,  Mrs. 
Lena  W.  Byers. 

The  Phoenix  Engineering  Co., 
Cleveland,  $25,000.  Elmore  L.  An- 
drews. C.  W.  Sellers,  Stanley  L.  Orr, 
Read  M.  Kuhns,  F.  R.  Hecht. 

The  Ripolin  Co.,  Cleveland,  $5,000. 
Adrian  D.  Joyce,  R.  H.  Horseburgh, 
Guv  W.  House,  F.  W.  Power,  C.  L. 
Cole. 

The  Pepper  Pike  County  Club  Co., 
Cleveland,  $5,000.  Lewis  M.  Williams, 
O.  P.  Van  Sweringen,  J.  C.  Brooks, 
Edward  B.  Greene.  Henry  S.  Sherman, 

The  Holmes  County  Live  Stock 
Shipping  Ass'n.  Co.,  Millersburg,  $1,- 
000.  M.  G.  Bisel,  W.  S.  Baker.  L.  O. 
Mackey,  B.  P.  Brown,  A.  W.  Schan- 
anes. 

The  Meade.  Rovner .  Downs  Co., 
Cleveland.  $1,000.  Carl  C.  Downs, 
Parker  W.  Meade,  Peter  A.  Rovner, 
Carl  A.  Hope,  Wayne  Eberly. 

The  Davton  Air  Brush  Co.,  Davton, 
$5,000.  J.  V.  Jones.  Byron  B.  Har- 
lan, Thomas,  J.  Kelly,  Pauline  Turch- 
ecV    I.  T.  Robinson. 

The  Rex  Investment  Co.,  Mansfipld, 
$10,000.  I.  D.  Mohler.  Jas.  S.  Wicks, 
Georee  Stoodt  Edward  H.  Gutzwiler, 
Robert  West.  B.  F.  Handing. 

The  Lobe  Realty  Co.,  Cleveland, 
$500.  Harry  Lobe.  Sadie  Lob*.  Mor- 
ris Handler,  A.  Barbian,  Saul  S.  Dan- 
ac«*°iv 

T^o  Pleasant  Vallev  Coal  Co.,  Cleve- 
land, $75  000.  ET.  M.  Kossir,.  M.  B. 
Pennell,  A.  W.  Bell,  Geo.  O.  Willet,  L. 
E.  ftf-l. 

The  Mil-Bar  Co..  Canton,  $10,000. 
WenrMl  F^bruck,  Frank  B.  M^lchoir, 
Jam^s  Scblemmer,  A.  Pearl  Cabbut, 
R.   C.  Kelly. 

The  TV»finnr»e  Sna--k  Plu<r  Co.,  De- 
fiance $15,000.  J.  R.  Brondes.  J.  S. 
Pbillips.  H.  A.  Spangler,  F.  L.  Davis, 
Cb»ries  Mock. 

The  Weinberger- Woodland  Drug 
Co.,  Cleveland  $40,000.  AIM  Saf- 
ran  Josenh  Nnccio,  Adolpb  Weinberg- 
er  Elsa  Friedrick.  Alfred  D^Lorenzo. 

Tre  Weinberger- Cedar  Drug  Co., 
Cleveland,    $20,000.      Alfred    Safran, 


Joseph  Nuccio,  Adolph  Weinberger, 
Elsa  Friederick,  Alfred  DeLorenzo. 

The  Bargain  Stores  Co.,  Lorain, 
$5,000.  A.  W.  Haiman,  Lawrence  M. 
Rich,  O.  J.  Zinner,  E.  M.  Chaloupka, 
D.  J.  Zinner. 

The  Rockland  Realty  Co.,  Cleveland, 
$10,000.  B.  H.  Schwartz,  H.  A.  Rock- 
er, J.  Goldman,  G.  Schwann,  Bernard 
J.  Smolin. 

The  Ohio  First  Farm  Mortgage  Co., 
Napoleon,  $500.  A.  M.  Freund.  El- 
don  H.  Young,  Geo.  R.  Campbell,  Okee 
M.  Palmer,  Don  C.  Orwig. 

The  Beal-Trok  Co.,  Cincinnati,  $25,- 
000.  Edw.  H.  Brinkman,  Harold  H. 
Altamer.  Harry  A.  Becker,  Ralph  H. 
Becker,  Frank  W.  McNutt. 

The  Biltrite  Construction  Co.,  Cin- 
cinnati, $20,000.  Wm.  A.  Guenther, 
J.  C.  Smith,  Wm.  C.  Burge,  Alferd  O. 
Hauschild,   Sigmund   Wise. 

The  Bramson  Realty  Co.,  Cleveland, 
$500.  A.  H.  Bramson,  A.  J.  Shan- 
fa  rber,  A.  M.  Nell,  B.  D.  Gordon,  E. 
Novey. 

The  Calburn  Finance  Co.,  Canton, 
$500.  G.  E.  Calhoun,  J.  A.  Calhoun, 
John  H.  Burns,  L.  A.  Brill. 

Increases 

The  Farmers  Oil  Co.,  Dayton,  $30,- 
000  to  $900,000. 

The    Roundhead    Oil    &    Gas    Co., 

roundhead,  $20,000  to  $75,000. 

The  C.  T.  Dunkle  Motors  Co.,  Co- 
lumbus, $500  to  $1,000,000. 

The  Donovan  Coal  Co.,  Toledo,  $10,- 
000  to  $20,000. 

The  T,*m«*^n  <fc  SQC!siona  Co.,  Cleve- 
land, $2  000,000  to   $3,000,000. 

The  Enterprise  Brass  &  Plating 
Co..  Cincinnati,  $25,000  to  $100,000. 

The  Dayton  Aluminum  &  Mfg.  Co., 
Davton.  $10,000  to  $50,000. 

Th^  Lowell  Co-operative  Co.,  Low- 
ell. $15,000  to  $25,000. 

The  Western  Reserve  Cotton  Mills 
Georgia  Co.,  Cleveland,  $125,000  to 
$300,000. 

The  Sherman  Furniture  Co.,  Cin- 
cinnati $15,000  to  $50,000. 

Decreases 

The  Klein  &  Heffelman  Co.,  Can- 
ton, $1,000,000  to  $618,600. 

The  Troy  Sunshade  Co.,  Troy,  $1,- 
250.000  to  $1,125,000. 

tv,o  o~n — '1  A— ha*t  P^durts  Co., 
Cleveland,   $100,000   to   $15,000. 

The  James  J.  Hind  Realty  Co., 
Cleveland.  $250,000  to  $10,000. 

The  Associated  Securities  Co., 
Cleveland,  $10,000  to  $500. 


PUBLIC  UTILITIES  COMMISSION 

No.  2349 — In  the  Matter  of  the  Joint  Application  of  The  Central 
Light  and  Power  Company  and  6.  V.  Williamson  for  Authority 
to  Purchase  and  Sell  'Certain  Property. — Prayer  Granted. 


(Dated  September  12,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  joint 
application  of  G.  V.  Williamson  and  The  Central  Light  and  Power 
Company,  (the  latter  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Ohio) ,  for  the  con- 
sent to  and  approval,  by  this  Commission,  of  the  sale  by  said  first 
named  applicant  and  the  purchase,  by  the  latter,  of  the  electric 
light  and  power  property  in  the  Village  of  Edgerton,  Willliams 
County,  Ohio,  being  that  property  at  one  time  owned  and  operated 
by  The  North  Western  Ohio  Light  Company,  lately  sold  to  the 
Village  of  Edgerton,  Ohio,  and  more  recently  by  said  village  sold 
and  conveyed  to  the  said  G.  V.  Williamson. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

That,  for  purchase  and  sale  purposes,  said  property  is 
reasonably  worth  the  sum  of  $7,391.03,  and 

That  the  public  will,  upon  such  sale  and  purchase  of  said 
property,  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll  or  charge,  therefor, 

and  is  satisfied  that  consent  and  authority  for  such  sale  and  pur- 
chase of  said  public  utility  property  should  be  granted.  It  is, 
therefore, 

Ordered,  That  the  said  G.  V.  Williamson  be,  and  hereby  he  is 
authorized  to  sell  and  convey  to  The  Central  Light  and  Power  Com- 
pany, the  electric  light  and  power  property  in  the  Village  of  Edger- 
ton, Ohio,  at  one  time  owned  and  operated  by  The  North  Western 
Ohio  Light  Company,  lately  sold  to  the  Village  of  Edgerton,  and 
more  recently  by  said  village  sold  to  the  Said  G.  V.  Williamson; 
and  said  The  Central  Light  and  Power  Company  hereby  is  author- 
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ized  to  purchase  and  acquire  said  property  and  to  pay  therefor  a 
consideration  not  exceeding  the  sum  of  $7,397.03.    It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means 
of  said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
the  value  of  said  property,  rates  and  service,  nor  the  authorization 
of  the  passing  of  said  consideration,  be  binding  upon  this  Commis- 
sion in  any  future  proceedings  involving  rates  or  service. 

No.  2350— In  the  Matter  of  Application  of  The  Central  Light  and 
Power  Company  to  Issue  Capital  Stock. — Prayer  Granted. 


"    (Dated  September  12,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Central  Light  and  Power  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  for  the  consent  and  authority  of  the  Commission  to 
issue  and  dispose  of  $10,000.00  seven  per  cent,  preferred  capital 
stock  and  $6,500.00  common  capital  stock;  $9,000.00  par  value  of 
said  preferred  capital  stock  to  be  delivered  to  one  G.  V.  Williamson, 
as  the  consideration  for  the  property  composing  the  electric  light 
and  power  plant  and  system  in  the  Village  of  Edgerton,  Ohio,  con- 
sent and  authority  for  the  purchase  of  which,  by  the  applicant,  for 
such  agreed  consideration  was  asked  in  proceeding  No.  2349,  here- 
tofore filed  with  this  Commission,  in  disposition  of  which  an  order 
was  this  day  made  and  entered  authorizing  the  applicant  to  pur- 
chase said  property  for  a  consideration  not  exceeding  $7,391.03, 
the  proceeds  arising  from  the  sale  of  the  remainder  of  said  pre- 
ferred stock  and  all  of  the  common  stock  to  be  used  to  provide 
additions,  of  the  cost  of  $1,000.00  to  said  Edgerton  property,  and 
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construction  at  a  cost  of  $6,500.00,  of  a  transmission  line  from 

Melbern  to  Edgerton,  Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  finds 

from  the  pleadings  and  exhibits  filed  herein  and  its  independent 

inquiry  and  investigation  thereupon: 

1()  That  the  pronerty,  in  and  about  the  Village  of  Ed- 
gerton, Ohio,  authorized  to  be  acquired  by  the  applicant  under 
authority  of  the  order  this  day  made  and  entered  in  proceed- 
ing No.  2349,  for  purchase  and  sale  purposes,  is  reasonably 
worth  the  sum  of  $7,601.03; 

2()  That  the  applicant  has  in  contemplation  certain 
additions,  extension  and  improvements  to  its  plants  and  facil- 
ities, consisting,  primarily,  of  additions  to  said  Edgerton 
property,  the  cost  of  which  has  been  estimated  at  the  sum  of 
$1,000.00,  and  a  high  tension  transmission  line  extending  from 
MoiLprn  to  Edgerton,  the  cost  of  which  has  been  estimated  at 
$6,500.00,  and 

(3)  That  the  issue  of  applicant's  common  stock  of  the 
par  value  of  $6,500.00  and  its  preferred  stock  of  the  par 
value  of  $8,400.00  is  re?sonablv  required  and  the  money  to 
be  procured  thereby  necessary  for  the  acquisition  of  property 
and  the  construction,  completion,  extension  and  improvement 
of  applicant's  facilities  as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  said  capital  stocksshould  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Central  Light  and  Power  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  six  thousand,  five  hundred  dollars  ($6,500.00)  and  its 
seven  per  cent,  preferred  capital  stock  of  the  par  value  of  eight 
thousand,  four  hundred  dollars  ($8,400.00),  and  that  said  capital 
stocks  be  sold  for  the  highest  price  obtainable  but  not  less  than 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stocks  be  devoted  to  and  used  for  the  following  purposes  and 
no  others,  to- wit: 

(1)  $7,391.03  to  be  paid  to  G.  V.  Williamson  as  the 
consideration  for  the  electrical  light  and  power  property  in 
and  ahout  the  Vilhge  of  Edgerton,  Ohio,  the  purchase  *>nd 
acquisition  of  which,  by  the  applicant,  was  duly  consented  to 
and  at^hor^ed  hv  the  order,  this  day  made  and  entered  in 
proceeding  No.  2349. 

(2)  The  balance  of  such  proceeds  to  be  used  to  provide 
additions,  ^tensions  and  improvements  to  applicant's  facili- 
ties, which  shall  consist,  primarily,  of 
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Additions,  extensions  and  improvements  to  said  Edger- 
ton  plant,  the  cost  of  which  has  been  estimated  at  the  sum  of 
of  $1,000.00,  and 

A  high  tension  transmission  line,  to  extend  from  Melbern 
to  the  Village  of  Edgerton,  the  cost  of  which  has  been  esti- 
mated at  the  sum  of  $6,500.00. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stocks,  and  the  expenditures  of  the  proceeds  thereof  pur- 
suant to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent  and 
authority  to  issue  preferred  capital  stock  of  the  additional  par 
value  of  one  thousand,  six  hundred  dollars  ($1,600.00),  be,  and 
hereby  the  same  is  denied. 


ADMINISTRATIVE  ORDER  No.  61 

The  Commission  having  under  consideration  the  report  of  the 
disconnection  by  The  Medina  Gas  and  Fuel  Company  of  its  service 
from  The  Lima  Natural  Gas  Company,  The  Celina  Gas  Company, 
The  St.  Marys  Gas  Company,  and  The  Wapakoneta  Natural  Gas 
Company,  and  believing  that  the  safety,  security  and  health  of 
The  public  requires  an  immediate  restoration  of  such  con- 
nection and  the  resumption  of  the  distribution  of  natural  gas  by 
said  last  named  companies  in  the  respective  communities  hereto- 
fore served  by  them,  it  is 

Ordered,  That  said  The  Medina  Gas  and  Fuel  Company  be,  and 
hereby  it  is  notified,  directed  and  required,  forthwith  upon  the 
service  of  this  order  to  restore  its  connection  for,  and  to  furnish 
natural  gas  to  said  The  Lima  Natural  Gas  Company,  said  The 
Celina  Gas  Company,  said  The  St.  Marys  Gas  Company  and  said 
The  Wapakoneta  Natural  Gas  Company  for  distribution,  by  them, 
to  their  respective  consumers  and  the  public.     It  is  further 

Ordered,  That  said  The  Lima  Natural  Gas  Company,  said  The 
Celina  Gas  Company,  said  The  St.  Marys  Gas  Company  and  said 
The  Wapakoneta  Natural  Gas  Company  be,  and  each  of  them  here- 
by is  notified,  directed  and  required,  forthwith  upon  the  resumption 
of  said  service  by  said  The  Medina  Gas  and  Fuel' Company,  to  re- 
store their  respective  distributions  of  natural  gas  to  consumers 
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and  the  public  in  the  several  communities  heretofore  served  by 
them.    It  is  further 

Ordered,  That  this  order  be  and  remain  in  effect  until  further 
order  of  this  Commission  or  until  the  respective  rights  and  liabili- 
ties of  said  companies  are  legally  adjudicated.    It  is  further 

Ordered,  That  this  order  be  served  by  telegraph,  upon  the 
parties  hereto. 

No.  2347 — In  the  Matter  of  the  Application  of  The  Ohio  and  South- 
ern Interurhan  Terminal  and  Depot  Company,  The  Scioto  Valley 
Traction  Company  and  Earl  S.  Davis,  Trustee  Under  the  Last 
Will  and  Testament  of  S.  B.  Hartman,  Deceased.  Prayer 
Granted. 


(Dated  September  6,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  argument  of  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises  and  having  due  regard  for  the  welfare  of  the  public  and 
the  cost  of  maintaining  the  corporate  existence  of  applicant,  The 
Ohio  and  Southern  Interurban  Terminal  and  Depot  Company,  and 
the  fact  that,  as  a  condition  precedent  to  the  discontinuance  of  its 
service  by  said  The  Ohio  and  Southern  Interurban  Terminal  and 
Depot  Company,  the  applicants  propose  to  sell  and  convey  said 
company's  real  estate  to  the  said  Earl  S.  Davis,  Trustee  under  the 
last  will  and  testament  of  S.  B.  Hartman,  deceased,  who,  in  turn, 
will  convey  said  property,  by  ninety-nine-year  lease,  renewable 
forever,  to  said  The  Scioto  Valley  Traction  Company,  the  Commis- 
sion finds  that  the  discontinuance  of  its  service  and  facilities  by 
said  The  Ohio  and  Southern  Interurban  Terminal  and  Depot  Com- 
pany is  reasonable,  and  is  satisfied  that  consent  and  authority 
therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That,  if  and  as  its  real  estate  (described  in  the  appli- 
cation herein)  shall  be  sold  and  conveyed  to  Earl  S.  Davis,  Trustee 
under  the  last  will  and  testament  of  S.  B.  Hartman,  deceased,  free 
and  clear  from  any  public  or  franchise  obligations  on  the  part  of 
said  company,  and  that  said  trustee  shall,  thereupon,  convey  said 
property,  by  ninety-nine  (99)  year  lease,  renewable  forever,  to  The 
Scioto  Valley  Traction  Company,  said  The  Ohio  and  Southern  In- 
terurban Terminal  and  Depot  Company  be,  and  hereby  it  is  au- 
thorized to  discontinue  its  service  and  abandon  its  facilities. 
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No.  2363— In  the  Matter  of  the  Application  of  The  Ohio  Service 
Company  to  Abandon  Street  Railway  Service  in  the  Cities  of 
Uhrichsville  and  Dennison,  Ohio. — Prayer  Denied.  '    . 


(Dated  September  9,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  the  argument  of  counsel : 

Upon  the  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  it  has  jurisdiction  to  hear 
and  determine  said  application,  and 

The  Commission,  having  due  regard  for  the  welfare  of  the 
public  and  the  cost  of  maintaining  and  furnishing  applicant's  street 
railway  service,  herein  sought  to  be  abandoned,  further  finds  that 
the  applicant  is  not  entitled  to  the  relief  prayed  for.    It  is,  therefore, 

Ordered,  That  said  application  be,  and  the  same  hereby  is 
denied. 

No.  1900 — In  the  Matter  of  the  Application  of  Central  Union  Tele- 
phone Company  for  a  Modification  of  a  Former  Order  Fixing 
Maximum  Rates  for  its  Local  Exchange  Service  at  Springfield, 
Ohio.     Former  Order  Modified. 


(Dated  September  15,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  the  Central  Union  Tele- 
phone Company,  now  The  Ohio  Bell  Telephone  Company,  for  such 
modification  and  amendment  of  the  order,  made  and  entered  herein 
as  of  date  March  thirty-first,  1920,  in  so  far  as  it  fixed  and  pre- 
scribed maximum  rates,  charges  and  rentals  for  the  furnishing  of 
local  exchange  service  in  and  about  the  city  of  Springfield,  Ohio, 
as  will  permit  and  authorize  it  to  establish,  in  lieu  of  the  rates, 
charges  and  rentals  so  fixed  by  said  order,  the  rates,  charges  and 
rentals  set  forth  in  the  proposed  schedule  appended  to  said  appli- 
cation and  marked  for  identification,  P.  U.  C.  O.  No.  7,  Sheets  Nos. 
1  and  2;  the  testimony  offered  at  said  hearing,  and  the  argument 
of  counsel. 

The  Commission,  being  fully  advised  in  the  premises  and  tak- 
ing into  consideration  the  value  of  applicant's  property,  used  and 
useful  for  the  convenience  of  the  public  in  the  furnishing  of  said 
service,  the  cost  of  furnishing  the  same,  and  the  necessary  amounts 
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which  should  be  set  aside  from  income  for  depreciation  and  contin- 
gencies, finds  that  the  rates,  charges  and  rentals  for  the  furnishing 
of  telephonic  service  in  and  about  the  city  of  Springfield,  Ohio,  set 
forth  in  said  proposed  schedule,  identified  as  aforesaid  and  ap- 
pended to  the  application  herein,  and  not  unjust,  unreasonable  nor 
excessive,  and  will  not  yield  a  rate  of  return  greater  than  said  The 
Ohio  Bell  Telephone  Company  is  entitled  to  earn  upon  its  property 
so  devoted  to  the  service  of  the  public  in  said  city  of  Springfield, 
Ohio.     It  is,  therefore, 

Ordered,  That  the  order  made  and  entered  as  of  date  March 
thirty-first,  1920,  be,  and  hereby  it  is  modified  and  amended  to 
permit  and  authorize  said  The  Ohio  Bell  Telephone  Comany  to 
establish,  effective-  October  first,  1921,  and  thereafter  to  maintain, 
impose  and  collect  for  the  furnishing  of  local  exchange  telephonic 
service  in  and  about  the  city  of  Springfield,  Ohio,  rates,  charges 
and  rentals  not  in  excess  of  the  rates,  charges  and  rentals  herein- 
before found  and  determined  to  be  not  excessive,  unjust  or  unrea- 
sonable, instead  and  in  lieu  of  the  rates,  charges  and  rentals  so  fixed 
by  said  order.    It  is  further 

Ordered,  That  said  The  Ohio  Bell  Telephone  Company  be,  and 
hereby  it  is  authorized  to  correct,  by  interlineation  in  red  ink,  the 
effective  date  of  said  proposed  schedule  to  conform  hereto. 


No.  2356— In  the  Matter  of  the  Application  of  The  Andover   Gas 
Company  for  Authority  to  Issue  Capital  Stock*    Prayer  Granted. 


(Dated  September  12,  1921.) 

This  day  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Andover  Gas  Company  (a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Ohio),  for  the  consent  and  authority  of  the  Commission  to  issue 
and  deliver,  as  fully  paid,  common  capital  stock  of  the  par  value  of 
$30,000  for  certain  physical  property,  rights  and  privileges  com- 
posing a  natural  gas  system  for  the  production  and  distribution  of 
natural  gas  in  the  township  of  Andover,  Ashtabula  County,  Ohio, 
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at  one  time  owned  and  operated  by  The  North  Eastern  Oil  and  Gas 

Company  and  thereafter  lawfully  abandoned  by  said  company. 

The  Commission  being  fully  advised  in  the  premises,  finds 

from  the  pleadings  and  exhibits  filed  herein  and  its  independent 

inquiry  and  investigation  thereupon: 

That  the  said  physical  property,  for  purchase  and  sale 
purposes,  is  reasonably  worth  the  sum  of  $30,000.00,  and 

That  the  issue  and  disposition  of  applicant's  common 
capital  stock  of  the  par  value  of  $30,000.00  is  reasonably  re- 
squired  and  necessary  to  enable  the  applicant  to  acquire  said 
property  and  carry  on  its  corporate  enterprise, 

i 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  capital  stock  should  be  granted.  '  It  is,  therefore, 

Ordered,  That  said  The  Andover  Gas  Company  be,  and  hereby 
it  is  authorized  to  issue  its  common  capital  stock  of  the  par  value 
of  thirty  thousand  dollars  $30,000) .     It  is  further 

Ordered,  That  said  capital  stock  be  issued,  as  fully  paid,  as 
the  consideration  for  the  property  composing  the  natural  gas  plant 
for  the  production  and  distribution  of  natural  gas  in  Andover 
Township,  Ashtabula  County,  Ohio,  (which  property  is  fully  enu- 
merated and  described  in  the  inventory  appended  to  the  application 
herein,  which  inventory  hereby  is  made  a  part  of  this  order  by  ref- 
erence) at  one  time  owned  and  operated  by  The  North  Eastern  Oil 
and  Gas  Company  and  heretofore  lawfully  abandoned  by  said  com- 
pany, and  for  no  other  purpose  whatsoever.     It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  pursuant  to 
the  terms  and  conditions  of  this  order.     It  is  further 

Ordered,  That  the  finding  hereinbefore  set  forth  as  to  the 
value  of  said  property  shall  not  be  binding  upon  this  Commission 
in  any  future  proceeding  involving  the  subjects  of  rates  or  service. 


ATTORNEY  GENERAL 


Where  a  Taxpayer  Erroneously  Values  Property  for  Taxation  in 
the  Return  Made  by  Him,  Because  of  an  Honest  Mistake  as  to 
the  Existence  of  Facts  Which  it  was  His  Duty  to  Ascertain  in  the 
First  Instance,  and  Property  so  Listed  is  Entered  on  the  Tax 
List  and  Duplicate  by  the  County  Auditor  at  the  Valuation  so 
Made,  Such  Over-Valuation  Does  Not  Constitute  an  Error  which 
the  Tax  Commission  of  Ohio  May  Correct  Under  Section  5624-10 
of  the  General  Code. — Such  an  Assessment  is  Not  an  Erroneous 
One  which  the  County  Auditor  May  Correct  Under  Section  2588-9 
of  the  General  Code. 


No.  2378— (Opinion  Dated  August  26,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio: 

Gentlemen — The  Commission  encloses  in  a  recent  letter  copies 
of  letters  received  by  it  from  the  auditor  of  Stark  County  and  from 
a  firm  of  attorneys  in  Dayton,  Ohio,  and  requests  the  advice  of  this 
department  as  to  the  power  of  the  county  auditor  to  correct  the  tax 
list  and  duplicate  on  the  basis  of  facts  outlined  in  these  letters 
respectively,  and  the  power  of  the  Commission  under  Section 
5624-10  of  the  General  Code  to  take  similar  action. 

In  the  one  case  a  corporation  making  its  return  for  the  year 
1920  listed  certain  property  at  the  value  at  which  it  had  been  pur- 
chased from  a  former  owner.  This  value  included  good  will,  so 
that  the  listed  value  is  considerably  in  excess  of  the  true  value  in 
money  of  the  specific  property  covered  by  the  return.  The  cor- 
poration's notice  was  not  directed  to  this  until  payment  of  the  sec- 
ond half  of  the  taxes  was  due.  In  the  other  case  one  of  two  or 
more  testamentary  trustees  made  a  tax  return  in  1920  for  the 
estate,  in  which  he  listed  certain  notes  at  their  face  value.  His 
co-trustee  has  just  discovered  the  facts  respecting  the  value  at 
which  these  notes  were  listed  and  is  prepared  to  show  that  some  of 
the  notes  are  entirely  valueless  and  others  are  not  worth  their  face. 

The  time  has  gone  by  when  the  jurisdiction  of  the  board  of 
revision  respecting  any  complaint  that  might  have  been  filed  on 
account  of  these  facts  under  Section  5609,  G.  C,  could  lawfully 
have  been  revoked;  hence  the  question  dealt  with  in  an  opinion 
of  the  Commission  of  recent  date  respecting  the  correction  of  mis- 
takes of  fact  by  boards  of  revision  and  by  the  tax  commission  on 
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appeal  from  the  decision  of  the  board  of  revision  do  not  arise  in 
these  cases.  This  seems  to  be  conceded  by  both  of  the  commis- 
sion's correspondent's  and  it  is  thought,  therefore,  that  the  sections 
referred  to  in  the  commission's  letter  hereinbefore  abstracted  are 
the  only  ones  under  which  relief,  if  any,  may  conceivably  be  had. 

The  commission  is  advised  that  the  county  auditor  is  without 
authority  under  Section  2589,  G.  C,  or  any  other  section,  to  take 
action.  The  section  referred  to,  together  with  Sections  2586  and 
2588-1  (which  are  in  part  duplications  of  each  other) ,  reads  as  fol- 
lows: 

"Section  2588*  From  time  to  time  the  county  auditor 
shall  correct  all  errors  which  he  discovers  in  the  tax  list  and 
duplicate,  either  in  the  name  of  the  person  charged  with 
taxes  or  assessments,  the  description  of  lands  or  other  prop- 
erty or  when  property  exempt  from  taxation  has  been  charged 
with  tax,  or  in  the  amount  of  such  taxes  or  assessment.  If 
the  correction  is  made  after  the  duplicate  is  delivered  to  the 
treasurer,  it  shall  be  made  on  the  margin  of  such  list  and 
duplicate  without  changing  any  name,  description  or  figure 
in  the  duplicate  as  delivered,  or  in  the  original  tax  list,  which 
shall  always  correspond  exactly  with  each  other." 

"Section  2588-1.  The  county  auditor  from  time  to  time 
shall  correct  any  clerical  errors  which  he  discovers  in  the  tax 
list,  in  the  name  of  the  person  charged  with  the  taxes,  the 
valuation,  description  or  quantity  of  any  tract,  lot  or  parcel 
of  land  or  improvement  thereon,  or  minerals  or  mineral  rights 
therein,  or  in  the  valuation  of  any  personal  property,  or  when 
property  exempt  from  taxation  has  been  listed  therein,  and 
enter  such  corrections  upon  the  tax  list  and  duplicate." 

"Section  2589.     After  having  delivered  the  duplicate  to 

the  county  treasurer  for  collection,  if  the  auditor  is  satisfied 

that  any  tax  or  assessment  thereon  or  any  part  thereof  has 

been  erroneously  charged,  he  may  give  the  person  so  charged 

a  certificate  to  that  effect  to  be  presented  to  the  treasurer, 

who  shall  deduct  the  amount  from  such  tax  or  assessment. 
*  *  *  »» 

The  question  as  to  what  constitutes  an  "erroneous  charge  *  *  * 
in  the  amount  of  such  taxes"  has  been  frequently  considered  by 
the  courts  of  this  state.  The  rule  established  is  that  a  charge  for 
the  amount  of  taxes  can  be  regarded  as  erroneous  only  when  it  is 
the  result  of  a  clerical  error  as  distinguished  from  an  error  of  judg- 
ment. This  is  the  rule  which  is  applied  when  the  error  is  con- 
cededly  an  error  of  the  taxing  authorities,  and  in  the  opinion 
of  this  department  it  has  an  even  stronger  application  than  when 
the  error  is  that  of  a  taxpayer  listing  his  property  for  taxation. 
See  State  vs.  Brewster,  6  Ohio  Dec.  Rep.  1210 ;  Commissioners  vs. 
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Brasher,  6  Ohio  Dec.  Rep.  1027;  Manufacturing  Co.  vs.  Commis- 
sioners, 11  Ohio  Dec.  Rep.  790 ;  State  vs.  Raine,  47  0.  S.  447 ;  State 
vs.  Commissioners,  31  O.  S.  271.  It  seems  to  be  held  in  Insurance 
Co.  vs.  Cappellar,  38  O.  S.  560,  that  the  auditor  has  authority  to 
make  a  correction  of  this  character  where  the  error  originated  in 
the  return  made  by  the  taxpayer  if  the  error  is  disclosed  by  the 
face  of  the  return  itself.  This  is  so  because  where  the  taxpayer 
makes  an  error  in  listing  his  property  for  taxation  which  is  appar- 
ent on  the  face  of  the  return,  it  is  the  duty  of  the  county  auditor 
to  list  the  property  for  taxation,  not  in  accordance  with  the  face 
of  the  return,  but  in  accordance  with  the  l$w  as  applied  to  the 
facts  as  apparent  on  the  face  of  the  return.  Therefore,  under  such 
conditions  the  mistake  which  was  originally  the  taxpayer's  be- 
comes ultimately  the  mistake  of  the  taxing  officials. 

But  it  is  not  so  here.  There  is  nothing  on  the  face  of  either 
of  these  returns  which  would  advise  the  county  auditor  that  an 
error  had  been  made.  The  distinction  between  clerical  and  funda- 
mental errors  applies,  and  the  auditor  is  without  authority  to  act 
in  the  premises. 

Section  5624-10  is  also  referred  to.  It  provides  that  the  tax 
commission  of  Ohio  "may  correct  an  error  in  an  assessment  of  prop- 
erty for  taxation  or  in  the  tax  list  or  duplicate  of  taxes  in  a 
county."  An  earlier  plart  of  the  same  section  authorizes  the  com- 
mission to  remit  taxes  "found  by  it  to  have  been  illegally  assessed, 
and  such  penalties  as  have  accrued  or  may  accrue,  in  consequence 
of  the  negligence  or  error  of  an  officer  required  to  perform  a  duty 
relating  to  the  assessment  of  property  for  taxation  *  *  *."  If  this 
part  of  the  section  controls  the  interpretation  of  the  whole  section, 
it  is  clear  that  no  action  of  the  commission  is  possible  in  these 
cases ;  for  no  officer  required  to  perform  any  duty  relating  to  the 
assessment  of  property  for  taxation  has  been  guilty  of  any  error  in 
either  of  the  cases.  It  is  suggested,  however,  that  the  latter  part 
of  the  section  is  to  be  construed  independently  of  the  first  sentence 
therein,  and  that  the  commission  has  authority  to  correct  any  error 
in  an  assessment  of  property  for  taxation,  regardless  of  whether 
or  not  the  error  was  that  of  an  officer  and  regardless  of  the  nature 
of  the  error. 

Without  attempting  a  complete  analysis  of  the  provision  of 
Section  5624-10  now  under  consideration,  it  may  be  given  as  the 
opinion  of  this  department  that  the  commission  is  without  author- 
ity under  that  provision  to  act  in  the  cases  described  in  the  com- 
munications referred  to.     In    the  first  place,  it  may  be    doubted 
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whether  the  commission  has  authority  to  correct  a  taxpayer's  error 
which  in  nowise  can  be  imputed  to  any  taxing  officer  as  his  error. 
In  other  words,  it  is  believed  that  the  view  that  the  first  part  of 
Section  5624-10  indicates  the  sense  in  which  the  word  "error"  is 
used  in  the  second  sentence  thereof  can  be  supported  by  very  strong 
argument. 

In  the  second  place,  regardless  of  the  identity  of  the  person 
who  made  the  error  to  which  Section  5624-10  refers,  there  is  some 
warrant  for  believing  that  the  section  was  intended  to  apply  as 
Sections  2588  and  2589  have  been  construed  to  apply,  namely,  to 
errors  of  a  clerical  nature,  or  at  least  to  errors  other  than  those 
affecting  values.  The  tax  laws  provide  such  elaborate  and  de- 
tailed provisions  for  the  correction  of  improper  valuations  that  it 
seems  hardly  likely  that  the  General  Assembly  intended  to  afford 
an  additional  remedy  for  such  a  situation  by  enacting  Section  5624- 
10,  G.  C. 

But  quite  apart  from  these  considerations,  the  commission's 
alleged  jurisdiction  should  not  be  exercised  in  the  cases  described 
because  of  the  manifest  negligence  of  the  complaining  parties.  In 
the  one  case  it  is  stated  that  the  corporation  paid  no  attention  what- 
soever to  the  matter  of  its  personal  taxes,  never  even  calling  for 
the  treasurer's  bill  which  was  mailed  to  the  company  for  the  pur- 
pose of  collecting  taxes  during  the  July  collection.  The  company 
is  therefore  not  only  chargeable  with  gross  negligences  in  making 
this  return  in  the  manner  in  which  it  did,  but  also  with  great  delay 
and  inattention  in  respect  of  any  effort  to  rectify  the  alleged  mis- 
take. 

In  the  other  case  the  one  or  more  joint  trustees  of  an  estate 
have  permitted  a  co-trustee  to  make  a  tax  return  without  consult- 
ing them,  and  have  apparently  allowed  themselves  to  remain  in 
ignorance  of  the  true  condition  of  the  estate.  There  is  no  claim 
that  the  trustee  who  made  the  return  was  guilty  of  fraud  or  that 
the  true  facts  were  not  within  his  reach.  The  law  requires  the 
property  of  persons  for  whom  property  is  held  in  trust  to  be  listed 
for  taxation  by  the  trustee.  The  trustee  is  liable  for  the  taxes  per- 
sonally as  an  incident  of  his  legal  ownership  of  the  trust  property. 
In  the  eye  of  the  law  relating  to  taxation  the  property  is  his,  and 
if  the  trustee's  conduct  is  such  as  that  he  would  not  be  in  position 
to  secure  relief  if  the  property  were  his  own,  the  beneficiaries  of 
the  trust  are  equally  concluded  so  far  as  the  estate  is  concerned, 
and  the  question  as  to  whether  the  loss  that  ensues  because  of  the 
negligent  act  of  the  trustee  is  to  fall  upon  the  estate  or  be  borne  by 
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the  trustee  personally  is  one  which  arises  between  the  trustee  and 
the  beneficiaries  of  the  trust. 

It  is  the  advice  of  this  department,  then,  that  an  incorrect  valu- 
ation of  taxable  property  made  by  a  taxpayer  in  his  return,  through 
the  taxpayer's  neglect  or  inattention,  or  in  a  mistaken  reliance  upon 
facts  which  at  the  time  were  available  to  him,  cannot,  when  made 
the  basis  of  an  assessment  on  the  tax  list  of  any  county,  constitute 
the  predicate  of  an  "error"  within  the  meaning  of  Section  5624-10 
of  the  General  Code,  whether  that  section  be  construed  as  limited 
to  the  errors  of  officers  required  to  perform  a  duty  relating  to  the 
assessment  of  property  or  not,  and  whether  it  be  construed  as  lim- 
ited to  clerical  errors  or  not.  In  short,  in  order  to  hold  that  the 
commission  can  act  under  Section  5624  in  cases  of  this  sort,  con- 
sidered in  their  most  favorable  aspect,  it  would  be  necessary  to 
hold  that  the  commission's  power  under  that  section  is  as  broad  as 
the  power  which  a  board  of  revision  has  to  act  upon  complaint,  and 
which  the  commission  itself  has  on  appeal  from  the  decision  of  the 
board  of  revision.    This  is  not  believed  to  be  the  law. 


1.  Territory  of  a  Township  Included  Within  the  Limits  of  an  In- 
corporated Village,  or  Annexed  by  a  Municipal  Corporation,  is 
Not  by  Reason  Thereof  Detached  from  the  Original  Township, 
and  the  Citizens  of  the  Unattached  Portion  of  Such  Township 
May  Not  Elect  Township  Officials  and  Levy  Taxes  Independent 
of  Such  Attached  Portions. — 2.  The  Separation  of  a  Township 
Into  Two  Segments,  by  the  Intervening  Boundaries  of  an  Ex- 
tended Municipal  Corporation  Does  Not  Create  New  Townships 
of  Such  Separated  Portions. — 3.  Boundaries  of  an  Original 
Township  May  be  Altered  or  Changed,  or  New  Townships  Cre- 
ated by  the  Provisions  of  Sections  3245  et  seq.  of  the  General 
Code. 


No.  2372— (Opinion  Dated  August  26,  1921.) 

Hon.  George    W.  Sheppard,    Prosecuting    Attorney,    Portsmouth, 

Ohio: 

Dear  Sir — Your  letter  of  recent  date  was  duly  received,  re- 
questing my  opinion  on  the  following: 

"The  incorporated  village  of  New  Boston,  Scioto  County, 
Ohio,  was  incorporated  from  territory  originally  in  Clay  town- 
ship.   Recently  the  city  of  Portsmouth,  Ohio,  added  certain 
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territory  of  Clay  township  to  said  city  of  Portsmouth,  which 
territory  completly  cuts  off  New  Boston  from  Clay  township. 

Heretofore  the  officers  for  the  incorporated  village  of 
New  Boston,  and  Clay  township  outside  of  the  village,  have 
elected  township  officers,  as  the  officers  of  Clay  township. 
Since  Clay  township  has  been  cut  off  from  the  incorporated 
village  of  New  Boston  by  territory  added  to  the  city  of  Ports- 
mouth, the  people  of  Clay  township  want  to  elect  their  own 
officers,  and  they  also  want  to  levy  their  own  taxes  independ- 
ent of  any  of  the  property  of  the  incorporated  village  of  New 
Boston. 

Can  they  do  this  under  the  facts  and  circumstances  as 
here  related?" 

Additional  facts  covering  the  subject  matter  supplied  by  your 
inquiry  are  gathered  from  the  Fourteenth  Federal  Census  Statis- 
tics of  1920,  wherein  it  may  be  discovered  that  in  1918  a  portion 
of  Clay  township  was  annexed  to  Wayne  township  (Portsmouth 
City) ,  also  since  January  1,  1920,  a  part  of  Porter  township,  Scioto 
County,  comprising  Sciotoville  village,  has  been  annexed  to  Ports- 
mouth City. 

Since  an  examination  of  the  map  of  Ohio  reveals  the  fact  that 
New  Boston  Village  and  Portsmouth  City  are  apparently  adjacent 
municipalities,  both  abutting  on  the  Ohio  river,  and  since,  though 
not  stated,  it  is  inferred,  that  the  incorporated  village  of  New  Bos- 
ton has  not  been  annexed  to  the  city  of  Portsmouth,  the  inference 
is  likewise  drawn  that  Portsmouth  City  in  order  to  annex  the  in- 
corporated village  of  Sciotoville  (which  also  abuts  on  the  Ohio 
river,  on  the  eastern  side  of  New  Boston  Village),  had  annexed  a 
strip  of  territory  lying  north  of  the  northern  boundary  line  of  the 
incorporated  village  of  New  Boston,  said  strip  of  territory  compris- 
ing the  lands  of  a  portion  of  Clay  township  not  included  within  the 
limits  of  the  incorporated  village  of  New  Boston.  While  the  ques- 
tion of  contiguity  of  the  portions  of  territory  annexed  by  Ports- 
mouth City  is  not  raised  by  your  inquiry,  it  is  presumed  in  the  ab- 
sence of  information  upon  the  subject,  that  all  territory  annexed 
to  Portsmouth  City,  including  that  of  the  incorporated  village  of 
Sciotoville,  was  contiguous  thereto  as  required  by  law,  and  espe- 
cially by  the  provisions  of  Section  3566,  G.  C. 

As  gathered  then  from  the  contents  of  your  communication, 
the  following  conditions  prevail,  namely,  that  by  reason  of  the  an- 
nexation of  a  portion  of  Clay  township,  Scioto  county,  by  the  mu- 
nicipal corporation  of  Portsmouth  City,  originally  Clay  township, 
or  the  territory  thereof,  is  now  comprised  of  three  distinct  groups 
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of  incorporated  territory,  namely,  (1)  the  quasi-public  corporation 
of  Clay  township  of  the  northern  portion  of  said  township,  includ- 
ing that  area  of  the  township  not  incorporated  as  municipal  cor- 
porations ;  (2)  that  portion  of  Clay  township  contained  within  the 
municipal  corporation  of  the  city  of  Portsmouth  and  lying  between 
the  northern  portion  of  the  township  termed  quasi-public  corpora- 
tion, and  the  incorporated  area  contained  within  the  incorporated 
village  of  New  Boston,  and  (3)  that  portion  of  the  township  con- 
tained within  the  incorporated  limits  of  New  Boston  village. 

In  other  words,  Clay  township  now  contains  two  municipal  cor- 
porations whose  boundaries  are  adjacent,  and  claim  is  made  that 
by  reason  of  their  peculiar  location  in  the  township,  the  one  com- 
pletely cuts  off  the  other  from  the  rest  of  the  township.  While 
geographically  speaking  such  a  claim  may  seem  to  have  merit,  in 
view  of  the  peculiar  conditions  arising,  yet  it  is  not  seriously  con- 
templated that  such  a  conclusion  may  be  drawn,  either  logically  or 
by  inference  of  law. 

Before  the  annexation  of  any  of  the  t  erritbry  of  Clay  township 
by  the  city  of  Portsmouth,  New  Boston  village  was  incorporated 
and  included  Clay  township  territory,  yet  under  such  conditions  it 
was  not  then  contended  that  such  an  act  removed  or  cut  off  the  ter- 
ritory included  within  such  corporate  limits  from  the  rest  of  Clay 
township.  In  fact,  the  contrary  view  seems  to  be  held  in  your  com- 
munication, since  it  states,  "Heretofore  New  Boston,  and  Clay 
township  outside  the  village,  have  elected  township  officers."  Ap- 
parently then,  for  election  purposes,  territory  included  within  the 
limits  of  the  incorporated  village,  was  still  considered  as  Clay 
township,  and  by  reason  of  the  incorporation  of  New  Boston  vil- 
lage, such  included  territory  had  lost  none  of  the  governmental 
characteristics  formerly  peculiar  to  Clay  township. 

Such  a  view,  together  with  its  logical  deduction  of  the  opera- 
tion of  law,  upon  the  incorporation  of  the  village  of  New  Boston, 
is  thought  to  be  correct,  and  is  moreover  supported  by  authority. 

In  State  v.  Wood,  17  O.  S.,  544,  a  similar  conclusion  is  reached 
by  the  court  in  regard  to  similar  subject  matter  pertaining  to  in- 
corporated cities  wherein  it  is  held: 

"On  the  organization  of  a  city  within  the  limits  of  a 
township  the  boundaries  of  the  two  being  not  the  same,  the 
territory  within  the  city  is  not  thereby  withdrawn  from  the 
township,  and  while  the  electors  of  the  city  may  not  vote  for 
assessors  and  supervisors  of  highways  as  officers  of  the  town- 
ship, they  may  vote  for  trustees,  clerk,  treasurer,  justices  of 
the  peace  and  constables." 
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So  it  would  appear  that  upon  the  incorporation  of  cities  as  well 
as  villages  the  law  contemplates  no  change  in  the  original  govern- 
mental characteristics  of  the  township  territory  included  within  the 
limits  of  such  incorporated  areas,  with  the  minor  exception  of  the 
privilege  of  voting  for  assessors  and  highway  supervisors,  as  well 
as  that  exception  arising  by  reason  of  the  operation  of  Section  3512, 
G.  C,  which  establishes  the  rule  that  when  the  boundaries  of  a  mu- 
nicipality become  identical  with  those  of  the  township,  all  township 
offices  shall  be  abolished  and  the  duties  thereof  shall  afterwards  be 
performed  by  the  corresponding  officers  of  the  city  or  village  with 
the  exception  of  justices  of  the  peace  and  constables. 

Since  Section  3512,  G.  C.,  does  not  apply  to  the  question  under 
consideration,  for  the  reason  that  the  boundary  lines  of  the  incor- 
porated areas  discussed  are  not  identical  with  the  township,  it 
would  follow  that  with  the  minor  exception  of  the  matter  of  high- 
way supervisors  and  assessors,  no  substantial  change  had  occurred 
in  the  general  character  of  that  portion  of  Clay  township  included 
within  the  incorporated  limits  of  the  village  of  New  Boston,  when 
such  territory  is  considered  as  a  political  subdivision  of  the  state, 
created  for  civil  and  political  purposes,  and  while  it  is  true  that  the 
citizens  of  those  incorporated  areas  under  consideration  have 
gained  by  reason  of  such  incorporation  certain  added  privileges 
afforded  them  by  the  city  or  village,  such  as  police  and  fire  protec- 
tion, etc.,  yet  they  are  still  residents  of  Clay  township,  in  that  they 
have  still  retained  the  right  of  voting  for  the  principal  officers  of 
the  township  at  all  official  elections  held  therein.  Hence,  the  con- 
clusion is  deduced  that  in  the  event  of  the  incorporation  of  cities 
and  villages,  with  the  exceptions  noted,  the  functions  of  township 
government  are  contemplated  as  being  still  in  existence  in  those 
portions  of  included  territory,  and  are  viewed  to  operate  in  complete 
harmony  with  those  of  the  municipal  corporations  created. 

In  view,  therefore,  of  such  considerations,  it  would  become 
apparent  that  the  citizens  of  that  portion  of  Clay  township  included 
within  the  municipal  limits  of  New  Boston,  being  entitled  to  the 
suffrage  of  township  elections,  may  not  lawfully  be  excluded  there- 
from by  the  arbitrary  or  voluntary  action  of  the  citizens  of  any 
other  portion  of  the  township,  and  since  township  officials  could  not 
legally  be  elected  for  a  portion  only  of  the  township,  it  necessarily 
would  follow  that  taxes  levied  under  such  conditions  would  likewise 
be  without  authority  of  law.  It  is  thought  to  be  concluded  there- 
fore, under  the  conditions  presented  by  your  inquiry,  that  Clay- 
township  still  remains  an  entity,  as  well  as  an  orginal  subdivision 
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of  the  state,  any  may  not  be  divided  as  such  by  the  arbitrary  with- 
drawal of  any  particular  portion  of  the  township  or  the  citizens 
thereof,  who  may  be  desirous  of  electing  their  own  officials  and  levy- 
ing their  own  taxes  independent  of  and  to  the  exclusion  of  other 
portions  of  the  township. 

While  a  negative  conclusion,  therefore,  must  be  reached  in  an- 
swer to  the  question  as  contained  in  your  communication,  it  is,  on 
the  other  hand,  thought  that  if  by  reason  of  diversity  of  interests, 
or  for  local  expediency  the  citizens  or  householders  of  Clay  township 
desire  to  create  new  townships  out  of  the  old,  statutory  authority 
for  the  same  may  be  found  by  the  provisions  of  Sections  3245  et 
seq.  of  the  General  Code,  and  if  upon  compliance  with  the  provi- 
sions of  law,  a  new  township  should  be  erected  out  of  that  portion  of 
Clay  township  as  is  described  in  your  inquiry,  it  would  obviously 
follow  that  answer  to  a  similar  question  as  the  one  presented  would 
then  be  in  the  affirmative. 


A  Life  Insurance  Policy  on  which  a  Loan  has  been  Made  to  the 
Policy  Holder  is  not  a  "Credit"  Belonging  to  the  Policy  Holder 
which  He  is  Obliged  to  List  for  Taxation  Subject  to  Deduction 
for  Debt. — A  Policy  of  Life  Insurance  while  Executory  and  in 
the  Hands  of  the  Policy  Holder  is  a  Kind  of  "Investment"  for 
the  Taxation  of  which  No  Provision  has  been  Made  by  the  Law 
of  the  State. 


No.  2373— (Opinion  Dated  August  26,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio: 

Gentlemen — You  have  requested  the  advice  of  this  department 
on  a  question  submitted  to  you  by  Hon.  H.  Sage  Valentine,  auditor 
of  Franklin  County,  which  is  as  follows : 

"Can  a  taxpayer  who  holds  a  policy  of  life  insurance 
having  a  loan  value  but  who  does  not  list  said  policy  as  a 
credit  to  the  extent  of  its  loan  value  set  off  against  other 
credits  listed  by  him  the  amount  of  a  loan  secured  by  him 
upon  said  policy  without  listing  said  policy  as  a  credit  to  the 
extent  of  its  loan  value?" 

The  question  reduces  itself  to  the  simple  inquiry  as  to  whether 
or  not  an  insurance  policy,  having  a  cash  surrender  value  and  a 
loan  value,  is  taxable  as  property  of  the  insured. 

The  Supreme  Court  of  Ohio  has  dealt  with  this  question  in  a 
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dictum  found  in  Chisholm  v.  Shields,  Treas.,  67  0.  S.,  374,  opinion 
of  Burket,  C.  J.,  page  378,  which  may  be  quoted  as  follows : 

"Property  not  *  *  *  specified  in  any  section  (of  the 
statute)  is  not  taxed;  as  for  instance,  investments  in  life  in- 
surance policies  are  not  taxed,  for  the  reason  that  no  statute 
authorizes  their  taxation,  although  thousands,  if  not  millions 
of  dollars  are  invested  in  them,  many  being  fully  paid  up,  and 
others  having  a  surrender  value.  Such  policies  are  clearly 
property,  and  very  valuable  property  at  that,  but  not  taxed, 
because  no  statute  specifically  requires  their  taxation.  The 
same  is  true  of  many  other  valuable  investments..  So  that 
the  word  'otherwise'  in  Section  2731  (R.  S.)  includes  only 
such  property  or  investments  as  are  specifically  mentioned 
and  required  to  be  taxed  in  the  subsequent  sections,  and 
property  or  investments  not  so  mentioned  can  not  be  taxed." 

The  learned  chief  justice  was  apparently  discussing  the  word 
"otherwise"  as  used  in  the  constitution  and  statutes  following  the 
enumeration  of  the  classes  of  "investments"  which  are  subject  to 
taxation.  In  so  doing  he  was  assuming,  it  seems,  that  an  insurance 
policy  in  the  hands  of  the  insured  must  be  regarded  as  an  "invest- 
ment." It  did  not  apparently  occur  to  him  that  it  could  be  looked 
upon  as  a  "credit." 

The  auditor's  letter  requires  that  we  consider  the  question  of 
whether  such  a  policy  from  that  standpoint  should  be  considered 
as  a  "credit"  as  well  as  to  re-examine  the  question  disposed  of  in 
dictum  by  the  Supreme  Court. 

A  "credit"  is  defined  for  the  purposes  of  taxation  as  follows : 

"Section  5327,  G.  C.  The  term  'credit*  as  so  used,  means 
the  excess  of  the  sum  of  all  legal  claims  and  demands,  whether 
for  money  or  other  valuable  thing,  or  for  labor  or  service  due 
or  to  become  due  to  the  person  liable  to  pay  taxes  thereon, 
including  deposits  in  banks  *  *  *  other  than  such  as  are  held 
to  be  money  *  *  *  when  added  together,  *  *  *  over  and 
above  the  sum  of  legal  bona  fide  debts  owing  by  such  person." 

A  life  insurance  policy  of  the  ordinary  type  does  not  represent 
a  claim  or  demand  for  money  due  or  to  become  due  to  the  insured. 
It  evidences  a  contract  whereby,  primarily  at  least,  the  insurer 
agrees  to  pay  money  in  the  event  of  the  death  of  the  insured.  All 
policies,  however,  contain  stipulations  fixing  the  values  thereof 
from  year  to  year  in  case  of  a  surrender  of  the  contract  and  the 
terms  on  which  loans  will  be  made  on  the  policies. 

The  cash  surrender  value  of  a  policy  of  insurance  is  in  effect 
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the  amount  which  according  to  the  terms  of  the  contract  the  com- 
pany agrees  to  pay  to  the  insured  if  the  insured  exercises  the  op- 
tion of  surrendering  the  policy  and  requires  the  payment  of  that 
value.  It  can  not  be  regarded  as  a  credit  because  the  right  to  col- 
lect the  amount  represented  thereby  is  contingent  upon  the  making 
of  an  election  which  has  not  been  made.  Of  course,  after  the  elec- 
tion has  been  made  and  before  the  cash  surrender  value  has  been 
collected,  the  amount  represents  a  taxable  credit. 

The  process  of  making  loans  on  policies  is  defined  usually  in 
the  policies  themselves  in  language  something  like  the  following, 
which  is  quoted  from  a  specimen  policy  of  one  of  the  Ohio  com- 
panies: 

"After  three  full  years'  premiums  have  been  paid  and 
if  no  premium  payment  is  in  default,  the  company  will  ad- 
vance, on  proper  assignment  of  this  policy  and  on  the  sole 
security  thereof,  a  sum  not  exceeding  the  amount  specified 
in  column  3  of  the  'Table  of  Guarantees'  *  *  *  and  the  re- 
serve on  any  additions  to  this  policy,  deducting  therefrom  all 
indebtedness  to  the  company  against  this  policy  and  any  un- 
paid balance  of  premium  for  the  current  policy  year.  *  *  * 
Failure  to  repay  any  such  loan  or  interest  shall  not  avoid  this 
policy  unless  the  total  indebtedness  to  the  company  on  this 
policy  shall  equal  or  exceed  such  loan  value  at  the  time  of 
such  failure.  *  *  *  " 

In  other  words,  in  order  to  secure  a  loan  on  an  insurance  policy 
of  which  the  above  is  typical,  the  insured  is  required  to  make  or 
procure  to  be  made  an  assignment  of  the  policy  to  the  company  as 
security  for  the  loan.  The  rights  of  the  parties  under  such  assign- 
ment are  simply  that  if  the  death  occurs  before  the  loan  is  paid,  the 
amount  of  the  loan  with  interest  may  be  deducted  from  the  face  of 
the  policy  otherwise  payable  in  accordance  with  its  terms ;  and  if  a 
default  in  payment  occurs  during  the  lifetime  of  the  insured,  then 
the  amount  of  the  loan  with  interest  will  be  withheld  from  the 
amount  that  would  otherwise  be  payable  as  the  surrender  value  of 
the  policy. 

It  is  clear  upon  analysis  of  such  a  contract  that  when  a  loan  has 
been  made  and  the  policy  has  been  assigned  to  the  company  as 
security  for  it,  there  is  no  taxable  credit  running  from  the  company 
to  the  insured  or  to  anyone  else  as  a  result  of  the  loan.  The  legal 
situation  is  somewhat  similar  to  the  case  in  which  money  is  bor- 
rowed on  the  security  of  bonds  or  notes  of  third  persons  which  are 
assigned  or  endorsed  to  the  lender.    The  relation  of  debtor   and 
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creditor  as  between  the  lender  and  borrower  does  not  arise  by  rea- 
son of  such  assignment,  but  the  relation  of  pledgee  and  pledgor  is 
that  which  subsists.  So  here  the  company  becomes  the  assignee  in 
law  and  the  pledgee  in  fact  and  in  equity  for  the  purpose  of  secur- 
ing the  repayment  of  the  loan.  It  does  not  become  a  debtor  to  the 
policy  holder.  In  fact,  the  situation  of  the  parties  with  respect  to 
the  relation  of  debtor  and  creditor  is  precisely  reversed  from  that 
supposed  by  the  auditor. 

It  is  concluded  therefore  that  the  answer  to  the  precise 
question  submitted  by  the  auditor  is  in  the  affirmative  and  that  a 
taxpayer  who  has  borrowed  money  from  an  insurance  company  on 
the  security  of  his  policy  of  life  insurance  in  that  company  may  in- 
clude his  indebtedness  to  the  company  with  his  other  indebtedness 
which  he  is  entitled  to  deduct  from  his  credits,  without  being  re- 
quired to  include  anything  on  account  of  the  transactions  in  his  list 
of  taxable  credits  frrom  which  the  deduction  is  to  be  made. 

It  is  believed  that  the  Supreme  Court  was  right  in  dealing  with 
the  contract  rights  of  an  insurance  policy  holder  as  investments. 
It  is  obvious  that  not  all  contracts  under  which  money  may  become 
payable  to  the  obligee  are  "credits"  for  taxation  purposes  because 
bonds  and  annuities  are  contracts  calling  for  the  payment  of  money 
at  stipulated  times  and  these  are  considered  not  as  credits  but  a3 
investments  for  the  purpose  of  taxation.  The  line  between  invest- 
ments of  this  character  and  claims  and  demands  which  fall  within 
the  category  of  credits  may  be  somewhat  difficult  to  draw.  For 
example,  the  ordinary  promissory  note  of  an  individual  is  a  credit 
for  the  purpose  of  taxation,  while  a  bond  issued  by  municipal  cor- 
poration or  private  corporation,  which  is  negotiable  and  has  many 
if  not  all  the  attributes  of  a  promissory  note,  is  to  be  classed  as  an 
investment.  Looking  at  the  substantial  nature  of  a  life  insurance 
contract  however,  its  character  as  an  investment  appears  rather 
clear.  It  is  a  contract  entered  into  without  any  intention  of  creat- 
ing the  relation  of  debtor  and  creditor  between  the  parties  as  in  the 
case  of  an  ordinary  loan.  To  be  sure  there  will  come  a  time  when 
on  the  happening  of  certain  events  or  the  exercise  of  certain  options 
money  will  be  due  and  payable  and  that  relation  will  arise;  but 
during  the  time  when  the  policy  remains  executory  in  all  of  its 
aspects  the  relation  of  debtor  and  creditor  does  not  exist  and  the 
contract  is  one  entered  into  with  a  view  to  future  accumulation 
usually  on  behalf  of  some  person  other  than  the  obligee  of  the 
original  contract  and  so  must  be  considered  to  be  an  investment  and 
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not  a  credit.  As  previously  stated,  the  exercise  of  the  options  and 
the  doing  of  the  acts  that  form  the  basis  for  securing  a  loan  on 
such  a  policy  do  not  change  the  essential  character  of  the  original 
contract. 

It  is  concluded  therefore  that  if  an  insurance  policy  is  taxable 
at  all  to  the  insured,  it  must  be  taxable  as  an  investment.  At  this 
point  the  dictum  of  the  Supreme  Court  applies  and  unless  we  are 
to  reject  it,  becomes  the  governing  law  of  the  state.  In  the  opinion 
of  this  department  the  dictum  should  be  followed.  There  is  much 
sound  sense  in  it.  As  an  investment,  a  life  insurance  policy  has 
so  many  peculiarities  that  it  could  not  have  been  in  contemplation 
of  the  legislature  to  tax  it  under  general  rules.  Other  investments, 
for  example,  are  subject  to  sale,  but  life  insurance  policies  are  not 
entered  into  with  any  view  on  the  part  of  the  insured  to  dealing 
in  them  or  selling  them,  even  to  the  extent  that  they  may  be 
asignable.  So  it  would  seem  that  if  the  General  Assembly  had  in- 
tended to  tax  life  insurance  policies  it  would  have  done  so  by  using 
appropriate  words.  To  be  sure  the  General  Assembly  is  not  at 
liberty  to  exempt  property  from  taxation  as  a  matter  of  choice,  but 
in  Article  XII,  Section  2,  of  the  Constitution,  is  directed  to  pass 
laws  taxing  all  property.  Conceivably,  however,  it  may  omit  to 
cover  every  species  of  valuable  property  rights  of  an  intangible 
character,  and  the  case  cited,  together  with  others  that  might  be 
cited,  is  authority  for  the  proposition  that  when  such  an  omission  is 
made,  though  the  constitution  is  violated  in  an  academic  sense,  the 
result  can  not  be  reached  that  the  omitted  property  is  therefore 
subject  to  taxation. 

Accordingly  it  is  the  opinion  of  this  department  that  the  mak- 
ing of  a  loan  on  a  policy  of  life  insurance  to  the  policy  holder  does 
not  give  rise  to  any  obligation  on  the  part  of  the  policy  holder  to 
list  any  interest  he  may  have  in  the  policy  for  taxation. 
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NEW  INCORPORATIONS 

The  Frando  Oil  &  Gas  Co.,  McAr- 
thur,  $25,000.  Fred  L.  Diles,  Anna 
M.  Diles,  Fred  L.  Diles,  Jr.,  Dorothy 
V.  Diles,  Lena  Trace. 

The  Lawrence  Valley  Oil  &  Gas  Co., 
Bellecenter,  $10,000.  Wm.  O.  Down- 
ing, Wm.  W.  Harrod,  Frank  O.  Liles, 
Jennie  M.  Harrod,  Joseph  Hall. 

The  Dunlap  Social  Hall  Co.,  Dun- 
lap,  $3,000.  John  R.  Bevis,  Geo.  Leu- 
chauer,  Robt.  Schiering,  Robert  Shay, 
Jerry  Casey. 

The  Brown  Radiator  &  Fender  Co., 
Cleveland,  $10,000.  Wm.  Cormack,  H. 
P.  Adie,  S.  H.  Brown,  J.  H.  Brown, 
Maurice  Singer. 

The  Central  Fruit  Co.,  Cleveland, 
$25,000.  Sydney  Goldefarb,  Morris 
Goldf arb,  Louis  Goldfarb,  Albert  Gold- 
farb,  Samuel  Goldfarb. 

The  Reliance  Co.,  Cleveland,  $10,- 
000.  Mark  A.  Copeland,  N.  B.  Mad- 
den. C.  A.  Quintrell,  M.  E.  Getchell, 
O.  E.  Schultz. 

The  Cole  Building  Co.,  Akron,  $60,- 
000.  Samuel  J.  Cole.  Cornelius  A. 
Rukamp,  Herbert  L.  Wardner,  Emory 
T.  Hitchcock,  M.  R.  Hassler. 

The  Pollyack-Nyer  Co.,  Cleveland, 
$35,000.  Sidney  N.  Weltz,  Lillian  Lu- 
bisky,  A.  Goldman,  N.  C.  Beckerman, 
H.  H.  Felsman. 

The  Grieble  Co.,  Cleveland.  $500. 
Mark  A.  Copeland.  N.  B.  Madden,  C. 
A.  Quintrell,  M.  E.  Getchell,  O.  E. 
Schultz. 

The  Akron  Buick  Co.,  Akron,  $50.- 
000.  M.  C.  Scott,  Roy  W.  English, 
Thomas  L.  Dickinson,  W.  C.  Young, 
William  C.  McCoy. 

The  Brooklvn  Manufacturing  Co., 
Cleveland,  $500.  Carl  H.  Miller,  CNra 
A.  Miller.  Henry  B.  M.  Callum,  Lily 
Callum,  E.  J.  Hart. 

The  Crown  Point  Fuel  &  Supply 
Co.,  Davton.  $10,000.  W.  H.  Graham, 
Mary  E.  Graham.  Fred  J.  Collins, 
Edna  C.  Collins,  Herman  A.   Ullmer. 

The    Pheasant    Manufacturing     and 

Supply  Co.,  Toledo,  $10,000.     Ru«sp11 

E.    Cable,    Frederick     Rutschow.   W'l- 

'  liam   Rntschow,    Ralph    S.   Holbrook, 

Claude  R.  Banker. 


The  City  Tire  and  Repair  Co.,  Can- 
ton, $25,000.  Walter  R.  Hanner,  Fred 
C.  Swanger,  Karl  G.  Sisterhen,  Wil- 
liam I.  Zinn,  Francis  J.  Conley. 

The  Chajon  Chemical  Laboratory 
Co.,  Akron,  $3,000.  John  Wagner, 
Paulina  Wagner,  Samuel  Wein,  Louis 
Parabutzky,  Nate  Tuholsky. 

The  Courtlin  Savings  &  Loan  Co., 
Cincinnati,  $1,000,000.  Henry  Hater, 
A.  Hillenhinrchs,  Charles  H.  Schmolt, 
John  Doherty,  H.  J.  Glandorf. 

The  Deutsch-Craine  Music  Co., 
Cleveland,  $20,000.  L.  M.  Kelty,  H. 
H.  Gorman,  C.  D.  Reich,  T.  E.  Steven- 
son, R.  E.  Heimber^er. 

The  Smith  &  Herrick  Co.,  Lima, 
$25,000.  F.  C.  Smith,  Ella  M.  Smith, 
Lulu  Counsellor,   E.   C.  Akerman. 

The  Leetonia  Motor  Co.,  Leetonia, 
$20,000.  H.  M.  Riggle,  J.  J.  Cun- 
ningham, C.  S.  Shuler,  B.  Pitzer,  C.  B. 
Smith. 

The  Economy  Brass  Gas  Regulator 
Co.,  Cleveland,  $10,000.  William  Car- 
mack,  I.  R.  Cowin,  E.  Wright,  Jacob 
Sinsrer,  Maurice  Singer. 

The  Midland  Guaranty  Mortgage 
Co.,  Akron,  $1500.  H.  A.  Herman, 
William  H.  Hoffman,  W.  H.  Moore,  E. 
P.   Benker,  L.  V.  Hoffman. 

The  Old  Tavern  Co.,  Painesville, 
$500.  F.  W.  Poulson,  Joseph  Nuccio, 
K.  E.  Hagerty,  Herry  Rogin,  Fay  D. 
Poulson. 

The  Vermilion  Club  Co.,  Cleveland, 
$10,000.  William  Howell,  Paul  R. 
Brown,  L.  E.  Rice,  J.  C.  Soverin,  Her- 
schel  G.  Holland. 

The  Ye  Hoserie  Shoppe  Co.,  Day- 
ton, $5,000.  Rudolph  J.  Goldberger, 
Rose  M.  Goldbergrer,  H.  M.  McCarthy, 
Howard  F.  Heald,  Frank  L.  Humph- 
rey. 

The  Gem  Die  and  Stamping  Co., 
Toledo..  $25,000.  Robert  H.  Augustus, 
Helen  L.  Augustus,  Cora  L.  Augus- 
tus, Carl  H.  Schuttler,  Ella  L.  Taven- 
ner. 

The  Shilling  Foundrv  Co.,  Colum- 
bus,. $10,000.  Fred  Shilling,  Edna 
Shilling,  Susan  E.  Shilling,  Daniel 
Shilling,  Clarence  Shilling,  Catherine 
Shilling. 
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The  Twenty- Two  Hundred  Pros- 
uect  Co.,  Cleveland,  $10,000.  Phil- 
more  J.  Haber,  Arthur  J.  Halle,  Hazel 
E.  Hubbert,  M.  Beattie,  Morris  Ber- 
ick. 

The  Beaver  Specialty  Manufactur- 
ing Co.,  Cleveland,  $500.  Charles  H. 
Cowic,  John  F.  Slater,  James  P. 
Mooney,  M.  A.  McCormack,  A.  J. 
Roth. 

The  Baldwin-Harvey  Co.,  Colum- 
bus, $5,000.    Holman  Harvey,  Charles 

C.  Baldwin,  Frank  C.  Dunbar,  M.    G. 
Burns,  Dorothy  H.  Harvey. 

The  Chevrolet  Cleveland  Co.,  Cleve- 
land, $71,000.  Joseph  J.  Hengesbaugh, 
Stephen  Demonkas,  Louis  Charvoz,  A. 
E.  Boyle,  C.  L.  Evans. 

The  Reimer  Gross  Co.,  Cleveland, 
$20,000.  Armie  Gross,  A.  R.  Vanek, 
Samuel  Doerfler,  Emil  E.  Reimer,  Al- 
bert E.  Pike. 

The  Strongsville  Feed  and  Supply 
Co.,  Strongsville,  $10,000.  H.  D.  Egly, 
T.  L.  McGar,  E.  E.  Clark,  T.  Ralph 
Brown,  Mrs.  T.  Ralph  Brown. 

The  CuId  Steel  Products  Co.,  Cleve- 
land, $500.  Edw.  C.  Daoust,  J.  S. 
Culp,  Francis  M.  Case,  Trafton  M. 
Dye,  C.  A.  Alexander. 

The  Cuyahoga  Trading  Co.,  Cleve- 
land. E.  J.  Jones,  William  A.  Dough- 
erty, John  W.  Rcavis,  David  C. 
Brown,  Joseph  B.  Marsh. 

The  Frailey  Products  Co.,  Cleve- 
land, $500.  James  McSweeney,  Thos. 
H.  Garry.  William  Connelly,  G.  M. 
Breen,  Robert  C.  McCreary. 

The  National  Postage  Machine  Co., 
Toledo,  $1,000.  Leroy  E.  Eastman, 
Erwin  R.  Fffler.  Cecile  G.  Bond,  Geo. 
V.  Smith,  Maurice  Allen. 

The  Slo-Stop  Tail  Light  Co.,  Cleve- 
land, $500.  John  A.  Elden,  C.  B. 
Beaumont,  Edward  Geib,  Len  Barter, 

D.  B.  Beaumont. 

The  Ohio  Steel  Castings  Co.,  Cleve- 
land,  $1,000.     John   A.   Elden,   Harry 

E.  Gresham,   Walter     I.     Thompson, 
John  W.  Thompson,  C.  S.  Fenton. 

The  Auto  Stop  Siernal  Co.,  Cleve- 
land, $10,000.  William  W.  Rosen- 
zwens:,  Harry  I.  Schwartz,  Henry 
Kaufman,  F.  F.  Chapin. 

The  Fishman  Realtv  Co.,  Cleveland, 
$10,000.  William  W.  Rosenzweig, 
William  Z.  Goodman,  F.  F.  Chapin, 
J.  N.  Galvin,  S.  H.  Stecker. 


The  Business  Men's  Friendship  Co., 
Cleveland,  $5,000.  Morris  Landskneor, 
Louis  Levit,  Beniamin  B.  Weiss,  Man- 
uel Beil,  H.  P.  Fetterman. 

The  Lumen  Unit  Co.,  Cleveland, 
$10,000.  Mark  A.  Coneland.  N.  B. 
Madden.  C.  A.  Quintrell,  M.  E.  Getch- 
ell,  O.  E.  Schultz. 

The  Safe-Lite  Stop-Signal  Co.,  Lo- 
rain, $1,000.  William  T.  Soner.  Del- 
mer  E.  Hershey,  James  W.  Eddy, 
Mary  Hershey,  William  L.  Hughes. 

The  Meon  Toy  and  Manufacturing 
Co.,  Cleveland,  $50,000.  Howard  C. 
Meon,  Famuel  S.  Raphael,  Leonard  C. 
Meon,  Victor  C.  Lynch,  Rudd  H.  Ben- 
der. 

The  Stewart  Brothers'  Paint  Co., 
Alilanc",  «10.O00.  G.  C.  Yaxley,  J.  S. 
Cf^^+.  W.  E.  Stewart,  E.  W.  Diehl, 
Ethel  Martin. 

The  Ottawa  C'Mwtv  Li™  S+nck  *V, 
Oak  Harbor,  $4,000.  W.  F.  Kirk, 
Chester  Young,  J.  R.  McRitchie,  C.  F. 
Biehler,  Leroy  L.  Herring. 

The  Inter-Finance  Discount  Co., 
Clevpland,  $100  000.  Herman  Prei- 
ser, J.  H.  Morris,  S.  T.  Kearns,  M.  H. 
Ford,  A.  Fleischner. 

The  Cleveland  PeddWs'  Coopera- 
tive pinf.i-gTnit.il  Co..  Oev^land.  $1,- 
000.  F.  P  F^ttermpTi.  Isidore  Shan- 
im,  KHp  Z'vick,  Philip  Emmerman, 
M^v°r,  Hellar. 

The  A^t^^  FWoialb'  Co.,  Cleve- 
land.   <T,°F;noo       T>nPi.    Jonan,    F.     E. 

C*-oAhr~~    °   P.  Randall.  Edward  ZepT), 
R.  J.  Z^lar*. 

Th^  Charm*  Co.,  Deshlpr,  $10,000. 
Morr:s  S.  Galvin.  Dorothv  Phillip*, 
Piini-ioq  A.  Lefkovitz,  A.  E.  GUlard, 
Ida  Hausman. 

Thp  Humphrey  Coal  Co.,  Cincinnati, 
S?5,000.  J.  M.  Humnhrey,  E.  C. 
Humphrev,  Tom  Dow.  Thomas  L.  Tal- 
1  entire.   David  Lorbach. 

The  F*ll  Office  Furniture  Co.,  Cin- 
cinnati, $25,000.  Charles  E.  Dornette, 
William  B.  Hall..  A.  R.  Farris,  F.  L. 
Richter.  Rufus   Heinbuch. 

Thp  Tilter  Rales  Co.,  Cleveland, 
$10,0™\  J.  C.  Palmer,  Frank  S.  Mar- 
gin. Florn  Palmer,  J.  F.  Henderson, 
NeTle  S.  Martin. 

The  Tdeal  Service  Co.,  Niles,  $10,- 
000.  C^re^op  A.  Rotter.  Jamps  B. 
rnipnVli.  ^nl^h  H.  Reardon,  D.  H. 
Crawford,  W.  F.  MacQueen. 
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The  Harrington  Tailoring  Co., 
Cleveland,  $500.  Tracy  H.  Duncan, 
Frederick  L.  Leckie,  Joseph  A. 
Schlitz,  Theo  C.  Robinson,  M.  Glenn. 

The  Beaver  Specialty  Plug  Co., 
Cleveland,  $500.  Charles  H.  Cowic, 
John  F.  Slater,  James  P.  Mooney,  M. 
A.  McCormack,  A.  J.  Roth. 

The  Cincinnati  Spark  Plug  Co., 
Cincinnati,  $5,000.  H.  C.  Boyd,  L.  S. 
Klein,  Sam  B.  Fitzsimmons,  W.  R. 
Bustard,   Dewey  G.   Suttenfield. 

The  U.  Hurwitz  Fur  Co.,  Cleve- 
land, $5,000.  A.  W.  Haiman,  Law- 
rence M.  Rich,  O.  J.  Zinner,  E.  M. 
Chakoupka,  D.  J.  Zinner. 

The  Hartman  Co.,  Toledo,  $50,000. 
L.  H.  Hartman,  William  F.  Miller,  C. 
H.  Hartman,  Marie  C.  Jochen,  A.  G. 
Hartman. 

The  Willowdale  Hotel  Co.,  Cleve- 
land, $75,000.  Charles  L.  Yarmy, 
Samuel  Rosenfield,  Henry  H.  Lustig, 
Ernest  Schwartz,  Ben  Karp. 

The  Integrity  Mortgage  Co.,  Cleve- 
land, $500,000.  C.  V.  Liggett,  A.  T. 
Grimes,  C.  M.  Malloy,  T.  A.  Ryan, 
Edw.  B.  Scott. 

The  Otte-Pettit  Hardware  Co.,  Mar- 
tins Ferry,  $25,000.  S.  D.  Pettit,  C. 
E.  Otte,  6.  W.  Hannahs,  William 
Otte,  Jr.,  C.  D.  McHenry. 

The  Kintzler  Co.,  Cleveland,  $10,- 
000.  Clayton  C.  Tounes,  M.  R.  Bur- 
nage,  D.  B.  Clampitt,  A.  C.  Findlay, 
N.  E.  Moritz. 

The  Bake-Rite  Donut  Co.,  Cleve- 
land, $1,000.  John  Heininger,  R.  L. 
Davis,  N.  E.  Moritz,  F.  H.  Sellberg, 
A.  W.  Thomas. 

The  Vollman  Lawrence  Co.,  Cincin- 
nati, $400,000.  George  R.  Vollman, 
Arthur  W.  Lawrence,  C.  J.  McDiar- 
mid,  Charles  T.  Coppock,  Norbert  P. 
Graf. 

The  Akron  Sheet  Metal  Co.,  Ak- 
ron, $5,000.  T.  B.  Callahan,  William 
A.  Kelly,  E.  Grace  Kiefer,  Charles  M. 
Whlwend,  J.  A.  H.  Myers. 

The  Schultz  &  Seiller  Co.,  Dayton, 
$10,000.  Samuel  Schultz,  Samuel  Seil- 
ler, Jennie  Vangrov,  Charles  Van- 
grov,  B.  R.  Shaman. 

The  Opalume  Co.,  Lima,  $50,000. 
H.  G.  Russell,  Charles  G.  Meyer,  Jo- 
seph Franck,  Walter  C.  Miller,  John 
T.  Michel. 

The  A.   W.   Fenton   Co.,  Cleveland, 


$50,000.  C.  F.  McConnell,  Louis  L 
Jira,  E.  Horvath,  M.  L.  Dilley,  G.  R 
Sizer. 

The  Barney  Kuhles'  Son  Co.,  Cleve- 
land, $10,000.  George  W.  Kuhles, 
Mrs.  George  Kuhles,  Hazel  Litchfield, 
Garnet  Gobbs,  Marie  P.  Pilger. 

The  MacDonald  Advertising  Co., 
Dayton,  $25,000.  Grover  E.  McDon- 
ald, F.  Dussell  McDonald,  L.  E.  Cohn, 
Sidney  G.  Kusworm,  B.  R.  Shaman. 

The  Elyria  Canning  Co.,  Elyria, 
$250,000.  Charles  E.  Tucker,  S.  H. 
Squire,  R.  F.  Vandemark,  K.  L.  Sage, 
Lee  DeLloyd. 

The  Miller-Newman  Manufacturing 
do.,  Galion,  $10,000.  Walter  L.  Miller, 
Philip  G.  Newman.  Susan  M.  New- 
man,  Mae  Miller,  E.  B.  Jourdon. 

The  Rotang  Land  Co.,  Cleveland, 
$1,000.  S.  M.  Young,  J.  W.  O'HaTa, 
E.  Kratovil,  W.  J.  Dawley,  B.  F.  Sach- 


arow. 


Increases 


The  J.  L.  Smith  Co.,  Akron,  from 
4,000  to  6,000  shares  of  common  stock 
(no  par  value). 

The  J.  L.  Smith  Co.,  Akron,  from 
$200,000  to  $500,000. 

The  H.  Zering  Manufacturing  Co- 
Cincinnati,  from  $50,000  to  $65,000. 

The  Furnas  Ice  Cream  Co.,  Colum- 
bus, from  $10,000  to  $100,000. 

The  Columbus  Auto  Show  Co.,  Co- 
lumbus, from  $1,500  to  $2,000. 

The  Pauled  Realty  Corp.,  New 
York,  from  $500,000  to  $1,000,000. 

The  Mahoning  Savings  and  Trust 
Co.,  Youngstown,  from  $100,000  to 
$150,000. 

The  Cleveland  Stetson  Shop  Co., 
Cleveland,  from  $10,000  to  $20,000. 

The  Griswold-Wagg  Motor  Co.. 
Sandusky,  from  $25,000  to  $60,000. 

The  Akron  Auto  Garage  Co.,  Akron, 
from  $25,000  to  $50,000. 

The  Lakeside  Biscuit  Co.,  Toledo, 
from  $150,000  to  $300,000. 

Decrease 

The  DeLuxe  Theatre  Co.,  Lima, 
from  $30,000  to  $20,000. 

The  Euclid  Upholstering:  Co.,  Cleve- 
land, from  $150,000  to  $35,000. 

The  Ohio  Sales  Co.,  New  Philadel- 
phia, from  $50,000  to  $10,000. 


rr- 


PUBLIC  UTILITIES  COMMISSION 


No.  2363 — In  the  Matter  of  the  Joint  Application  of  The  Chesa- 
peake and  Potomac  Telephone  Company  of  West  Virginia  and 
The  Ben  wood  Telephone  Company.    Prayer  Granted. 


(Dated  September  15,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon#the  joint 
application  of  The  Chesapeake  and  Potomac  Telephone  Company 
of  West  Virginia,  (a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  West  Virginia,  and  duly  authorized 
to,  and  doing  business  in  the  State  of  Ohio),  and  The  Benwood 
Telephone  Company,  (a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ohio),  asking  the 
consent  to  and  approval,  by  this  Commission,  of  the  sale  by  said 
last  named  applicant  and  the  purchase  and  acquisition  by  said  first 
named  applicant  of  certain  pole  lines  situated  in  Green  and  Center 
townships,  Monroe  county,  Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon,  that  the  public  will,  upon  su«h 
sale  and  purchase  of  said  public  utility  property,  be  furnished  ade- 
quate service  for  a  reasonable  and  just  rate,  rental,  toll  or  chaige 
therefor,  and  is  satisfied  that  consent  and  authority  for  said  sale 
and  purchase  Gf  such  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Benwood  Telephone  Company  be,  and 
hereby  it  is  authorized  to  sell  and  convey  to  The  Chesapeake  and 
Potomac  Telephone  Company  of  West  Virginia,  the  pole  line,  ap- 
proximately six  miles  long,  between  the  villages  of  New  Castle  and 
Woodsfield,  and  the  pole  line,  approximately  one  mile  long,  between 
the  villages  of  New  Castle  and  Six  Points,  in  Green  and  Center 
townships,  Monroe  county,  Ohio,  more  particularly  described  in 
the  agreement,  marked  "Exhibit  1,"  appended  to  the  application 
herein ;  and  said  The  Chesapeake  and  Potomac  Telephone  Company 
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of  West  Virginia  hereby  is  authorized  to  purchase  said  property 
and  to  pay  therefor  the  agreed  consideration  of  four  hundred  and 
ninety-five  dollars.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  Commission,  of  any  increase  in  rates  or 
diminution  of  service  by  said  companies,  nor  shall  the  findings 
hereinbefore  set  forth  as  to  rates  and  service,  or  the  acquiescence 
in  the  passing  of  said  agreed  consideration  be  binding  upon  this 
Commission  in  any  future  proceeding  involving  the  subjects  of 
rates  or  service. 


No.  2013— In  the  Matter  of  the  Application  of  The  Cincinnati,  Mil- 
ford  and  Blanchester  Traction  Company,  a  Corporation  Duly 
Organized  and  Existing  Under  and  by  Virtue  of  the  Laws  of  the 
State  of  Ohio,  for  Authority  to  Discontinue  Service  and  Abandon 
Track  from  Blanchester,  Ohio,  to  Newtonsville,  Ohio.  Former 
Order  Modified. 


(Dated  September  17,  1921.) 

This  day  this  matter  came  on  for  further  consideration  in 
connection  with  the  order,  made  and  entered  herein  as  of  date, 
July  eighth,  1921,  and  as  modified  by  the  supplemental  order  made 
and  entered  herein  as  of  date  August  second,  1921,  fixing  and  pre- 
scribing a  schedule  of  freight  train  operations  to  be  maintained 
and  followed  by  said  The  Cincinnati,  Milford  and  Blanchester 
Traction  Company,  and  the  Commission,  having  due  regard  for 
the  welfare  and  conveni2nce  o;  the  public,  it  is 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
July  eighth,  1921,  as  modified  August  second,  1921,  in  so  far  as  it 
fixes  and  prescribes  the  time  for  the  operation  of  the  north-bound 
freight  train  service  of  said  The  Cincinnati,  Milford  and  Blanches- 
ter Traction  Company,  be,  and  hereby  it  is  further  modified  and 
amended  to  provide  that,  in  lieu  of  the  north-bound  freight  train 
service  thereby  prescribed,  said  The  Cincinnati,  Milford  and  Blan- 
dhester  Traction  Company  shall  maintain  and  operate  a  north- 
bound freight  train  service  consisting  of  a  train,  scheduled  to 
leave  Cincinnati  at  4  p.  m.,  Central  Standard  Time,  arrive  at  Mil- 
ford at  5 :30  p.  m.,  and  at  Blanchester  at  7  p.  m.,  daily  except  Sun- 
day. 
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No.  2356— In  the  Matter  of  Abandoning  the  Agency  of  the  Erie* 
Railroad  Company  at  Geauga  Lake,  Ohio.    Prayer  Denied. 


(Dated  September  15,  1921.) 

This  day,  after  full  hearing  and  argument  by  counsel,  this 
matter  came  on  for  consideration  upon  the  application  of  the  Erie 
Railroad  Company  for  the  authority  of  this  Commission  to  discon- 
tinue its  agency  station  at  Geauga  Lake,  Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  and 
having  due  regard  for  the  welfare  of  the  public  and  the  cost  of 
maintaining  such  service,  finds  that  the  proposed  closing  of  said 
station  is  unreasonable  and  that  said  applicant  should  not  be  au- 
thorized so  to  do.    It  is,  therefore, 

Ordered,  That  the  application  of  the  Erie  Railroad  Company 
for  authority  to  discontinue  its  agency  station  at  Geauga  Lake, 
Ohio,  be,  and  hereby  the  same  is  denied. 

And  the  Commission  coming  now  to  consider  the  cross-petition 
of  Charles  H.  Giles,  on  behalf  of  himself  and  others,  praying  an 
order  of  this  Commission  requiring  the  defendant  to  provide  addi- 
tional train  service  at  Geauga  Lake,  Ohio,  and  the  evidence  offered 
at  the  hearing  upon  said  cross-petition,  further  finds  that  said 
cross-petitioner  is  not  entitled  to  the  relief  prayed  for.  It  is, 
therefore,  further 

Ordered,  That  the  cross-petition  filed  herein  by  the  said 
Charles  H.  Giles  be,  and  hereby  the  same  is  also  denied. 

No.  2387— In  the  Matter  of  the  Joint  Petition  of  The  Ohio  Bell 
Telephone  Company  and  The  Ohio  State  Telephone  Company  for 
the  Consent  of  The  Public  Utilities  Commission  of  Ohio  to  and 
Their  Approval  of  the  Consolidation  of  Said  Two  Companies  Un- 
der the  Name  of  The  Ohio  Bell  Telephone  Company.  Prayer 
Granted. 


(Dated  September  17,  1921.) 

This  day  after  due  notice  to  all  parties  in  interest,  this  cause 
came  on  to  be  heard,  at  the  time  and  place  fixed  therefor  by  the 
Commission  upon  the  joint  petition  of  The  Ohio  Bell  Telephone 
Company  and  The  Ohio  State  Telephone  Company,  hereinafter 
called  the  constituent  companies,  for  the  consent  of  The  Public 
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Utilities  Commission  of  Ohio  to  and  the  approval  by  the  Commis- 
sion of  the  consolidation  and  merger  of  said  two  companies  into  a 
consolidated  company  under  the  name  of  The  Ohio  Bell  Telephone 
Company,  and  upon  the  evidence,  and  was  argued  by  counsel  and 
submitted  to  the  Commission  and  it  being  made  to  appear  to  the 
Commission  and  the  Commission  being  satisfied  that  said  consoli- 
dation and  merger  will  promote  the  public  convenience  and  will 
furnish  the  public  with  adequate  service  for  a  reasonable  rate, 
rental,  toll  or  charge  therefor,  the  Commission  for  the  purpose  of 
this  consolidation  and  for  the  existing  service  and  not  for  service 
after  physical  unification  of  the  plants  and  lines  hereby  ascertains 
and  determines  the  valuation  of  the  property  of  said  constituent 
companies  upon  which  the  rates,  tolls,  rentals  and  charges  of  the 
consolidated  company  are  to  be  based,  to  be  the  sum  of  $81,316,- 
427.90,  and  hereby  fixes  and  determines  the  lawfully  existing  rates, 
charges,  tolls  and  rentals  of  said  constituent  companies  to  be  the 
rates,  charges,  tolls  and  rentals  to  be  charged  by  said  consolidated 
company  after  such  consolidation  and  merger  and  until  modified 
or  changed  in  the  manner  provided  by  law. 

And  the  Commission  having  so  ascertained  and  determined 
said  valuation  and  having  so  fixed  and  determined  said  rates,  tolls, 
charges  and  rentals  so  to  be  charged,  it  is  therefore, 

Ordered,  That  the  consent  and  approval  of  the  Commission  be 
and  they  hereby  are  given  and  granted  for  the  consolidation  and 
merger  of  said  constituent  telephone  companies  into  one  consoli- 
dated company,  under  the  name  of  and  to  be  known  and  designated 
as  The  Ohio  Bell  Telephone  Company.     It  is  further 

Ordered,  That  in  the  communities  where  dual  service  is  now 
furnished  by  said  constituent  companies,  the  said  consolidated  com- 
pany sTiall  proceed  to  unify  its  service  immediately  after  the  rates 
to  be  charged  for  such  unified  service  shall  have  been  fixed  and  de- 
termined in  the  manner  provided  by  law.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means 
of  the  respective  properties  of  the  constituent  companies,  nor  shall 
the  findings  herein  as  to  the  value  of  said  properties  of  the  con- 
stituent companies  nor  as  to  rates  or  service  be  binding  upon  this 
Commission  or  the  consolidated  company  in  any  future  proceeding 
involving  matters  of  rates  and  service,  or  either  of  them.  It  is 
further 

Ordered,  That  in  all  matters  and  causes  pending  before  this 
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Commission  involving  any  of  the  property  or  the  valuation  of  any 
of  the  property,  or  the  rates,  charges,  tolls  or  rentals,  of  said  con- 
stituent companies,  respectively,  the  name  of  the  consolidated  com- 
pany be  and  it  hereby  is  substituted  for  the  name  of  the  respective 
constituent  company  party  thereto,  and  that  said  consolidated  com- 
pany shall  have  and  succeed  to  all  the  rights  and  shall  assume  and 
be  subject  to  all  the  liabilities,  respectively,  of  the  said  constituent 
companies  in  said  matters  and  causes,  and  each  of  them.  It  is 
further 

Ordered,  That  all  outstanding  contracts  and  all  long  distance 
connections  of  both  of  the  constituent  companies  shall  be  preserved 
and  protected  by  the  consolidated  company. 

And  the  Commission  coming  now  to  consider  the  petition  and 
motion  of  the  city  of  Columbus,  Ohio,  filed  herein  September  eighth, 
1921,  does  overrule  same.     It  is 

Ordered,  however,  that  nothing  in  this  order  shall  be  construed 
to  impair,  affect,  or  disturb  the  rights  of  the  city  of  Columbus, 
Ohio,  under  and  by  virtue  of  the  franchise  to  the  Columbus  Citizens 
Telephone  Company,  dated  May  eighth,  1899. 


No.  2368— In  the  Matter  of  the  Application  for  the  Authority  of 
the  Commission  to  the  Issue  by  The  Ohio  Bell  Telephone  Com- 
pany of  Preferred  and  Common  Stock  and  for  Authority  to  The 
American  Telephone  and  Telegraph  Company  to  Acquire,  Hold 
and  Dispose  of  Said  Stocks.    Prayer  Granted. 


(Dated  September  17,  1921.) 

■ 

This  day  after  due  notice  to  all  parties  in  interest  this  cause 
came  on  to  be  heard  at  the  time  and  place  fixed  by  the  Commission 
therefor,  upon  the  statement  and  application  of  The  Ohio  Bell 
Telephone  Company  praying  for  the  approval  by  the  Commission 
of  the  issue  preferred  and  common  stock  by  that  company  pursuant 
to  the  agreement  dated  August  ninth,  1921,  for  the  consolidation 
of  The  Ohio  Bell  Telephone  Company  and  The  Ohio  State  Telephone 
Company  into  a  consolidated  company  under  the  name  of  The  Ohio 
Bell  Telephone  Company;  and  the  Commission  having  heard  the 
testimony  and  the  arguments  of  counsel  thereon  and  having  also 
heard  the  testimony  and  arguments  of  counsel  upon  the  application 
of  said  The  Ohio  Bell  Telephone  Company  and  said  The  Ohio  State 
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Telephone  Company,  filed  in  Cause  No.  2367  on  the  dockets  of  the 
Commission,  for  the  consent  of  the  Commission  to  and  for  the  ap- 
proval by  the  Commission  of  the  consolidation  and  merger  of  said 
two  companies,  as  provided  for  in  said  consolidation  agreement,  and 
the  Commission  having  made  an  order  upon  said  petition  in  said 
Cause  No.  2367,  reference  to  said  petition  and  order  being  hereby 
made,  it  is  hereby 

Ordered,  That,  subject  to  the  terms  and  provisions  of  said  last 
mentioned  order,  the  said  consolidated  company  be  and  it  hereby 
is  authorized  to  issue  its  preferred  and  common  stocks  in  the 
amounts  and  in  the  manner  following,  to-wit: 

In  exchange  for  the  two  hundred  and  fifty  thousand  (250,000) 
shares  of  outstanding  common  stock  of  said  The  Ohio  Bell  Tele- 
phone Company,  of  the  par  value  of  one  hundred  dollars  ($100) 
each,  two  hundred  and  fifty  thousand  (250,000)  shares  of  common 
stock  of  the  consolidated  company,  of  like  par  value; 

In  exchange  for  the  sixty-nine  thousand,  seven  hundred  and 
twenty-two  and  one-fourth  (69,72214)  shares  of  outstanding  pre- 
ferred stock  of  said  The  Ohio  State  Telephone  Company  of  the  par 
value  of  one  hundred  dollars  ($100)  each,  sixty-nine  thousand, 
seven  hundred  and  twenty-two  and  one-fourth  (69,7221/4)  shares 
of  the  preferred  stock  of  the  consolidated  company,  of  like,  par 
value ; 

In  exchange  for  the  fifty-two  thousand  and  fifty-four  and 
three-fourths  (52,054%)  shares  of  the  outstanding  common  stock 
of  said  The  Ohio  State  Telephone  Company,  of  the  par  value  of  one 
hundred  dollars  ($100)  each,  thirty-two  thousand,  five  hundred 
and  thirty-four  and  twenty-one  thousand,  eight  hundred  and  sev- 
enty-five ,hundred  thousand — the  (32,534.21875)  shares  of  the 
preferred  stock  of  the  consolidated  company,  of  like  par  value. 

All  of  said  stocks  to  be  delivered  to  the  stockholders  of  said 
two  constituent  companies  as  and  in  the  manner  provided  for  in 
said  consolidation  agreement.     It  is  further 

Ordered,  That  in  addition  to  the  stocks  of  said  consolidated 
company  so  authorized  to  be  issued  in  exchange  for  the  outstand- 
ing capital  stocks  of  the  said  constituent  companies,  the  said  con- 
solidated company  be  and  it  hereby  is  authorized  to  issue  and  sell 
for  cash,  at  not  less  than  ninety  (90)  percentum  of  the  par  value 
thereof,  one  hundred  and  eighty  thousand  (180,000)  shares  of  its 
authorized  preferred  stock,  the  proceeds  thereof  to  be  used  to  re- 
tire outstanding  notes  and  other  evidences  of  indebtedness  of  the 
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constituent  companies  which  were  issued  and  sold  by  said  com- 
panies under  and  by  virtue  of  the  authorization  of  the  Commis- 
sion.   It  is  further 

Ordered,  That  the  American  Telephone  and  Telegraph  Com- 
pany be  and  it  is  hereby  authorized  to  accept  two  hundred  and 
forty-nine  thousand,  nine  hundred  and  eighty-nine  (249,989)  shares 
of  common  stock  of  said  consolidated  company  in  exchange  for  the 
same  number  of  shares  of  the  common  stock  of  The  Ohio  Bell  Tele- 
phone Company  now  owned  by  it  and  acquire  said  one  hundred  and 
eighty  thousand  (180,000)  shares  of  preferred  stock  or  any  part 
thereof  and  hold  or  dispose  of  said  shares.     It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  thirty  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and  the  expenditure  of  the  proceeds  of  so  much 
thereof  as  is  to  be  sold  for  cash,  pursuant  to  the  terms  and  condi- 
tions of  this  order.    It  is  further 

Ordered,  That  nothing  herein  contained  shall  be  construed  to 
prevent  a  revaluation  at  any  time  or  times  of  all  or  any  of  the 
properties  involved  in  said  consolidation,  or  a  revision  at  any  time 
or  times  of  all  or  any  of  the  rates,  tolls,  charges  and  rentals  to  be 
charged  by  said  consolidated  company,  the  right  to  make  such  re- 
valuation and  revision,  or  either  of  them,  being  hereby  expressly 
reserved. 


No.  1003 — In  the  Matter  of  the  Complaint  of  The  Union  Gas  and 
Electric  Company  asi  to  Ordinance  No.  146-A,  Passed  by  the 
Council  of  the  Village  of  Reading,  Hamilton  County,  Ohio,  No- 
vember 20,  1918.     Rates  Fixed. 


(Dated  September  22,  1921.) 

This  cause  came  on  to  be  heard  on  the  complaint  and  appeal 
of  The  Union  Gas  and  Electric  Company  from  Ordinance  No. 
146-A,  passed  by  the  Council  of  the  village  of  Reading,  Ohio,  on 
November  twentieth,  1918;  and  it  appearing  to  the  Commission 
that  the  Council  of  the  village  of  Reading,  by  the  passage  of  a 
resolution  on  August  first,  1921,  and  The  Union  Gas  and  Electric 
Company  have  agreed,  subject  to  the  approval  of  this  Commis- 
sion, to  settle  the  controversy  concerning  the  rate  of  charge  to  be 
made  by  said  company  during  the  period  from  the  passage  of  said 
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ordinance,  until  November  fourth,  1921;  and  that  The  Union  Gas 
and  Electric  Company  has  duly  accepted  the  provisions  of  Ordi- 
nance No.  10,  passed  August  first,  1921,  fixing  the  rate  for  natural 
gas  until  November  fourth,  1921,  and  both  parties  hereto  have 
requested  this  Commission  to  ratify,  confine,  approve  and  adopt 
said  settlement  and  fix  the  rate  as  agreed  upon  to  be  charged  for 
natural  gas  from  the  date  of  the  passage  of  Ordinance  No.  146-A, 
on  November  twentieth,  1918,  to  November  fourth,  1921,  does 
hereby  ratify,  confirm,  approve  and  adopt  said  settlement  and  fix 
the  rates  to  be  charged  for  natural  gas  by  said  company  pursuant 
to  said  agreement  during  said  period  as  follows: 

1.  For  the  period  from  the  passage  of  Ordinance  No. 
146-A,  viz:     November  twentieth,  1918,  to  the  taking  effect  of 

Ordinance  No.  10-1921,  the  rates  and  charges  heretofore 
collected  and  retained  by  said  company,  being  the  rates  and 
charges  in  effect  immediately  prior  to  the  passage  of  said 
Ordinance  No.  146-A. 

2.  For  the  period  from  the  taking  effect  of  Ordinance 
No.  10  until  November  fourth,  1921,  the  rates  and  charges 
provided  for  in  said  ordinance. 

And  the  Commission  being  satisfied  that  said  company  is  able 
to  furnish  natural  gas  during  the  period  fixed  by  said  Ordinance 
No.  10-1921,  orders  the  said  company  to  continue  to  furnish  the 
same  for  the  period,  and  at  the  rates  and  upon  the  terms  and  con- 
ditions therein  provided,  as  set  forth  and  provided  in  this  order. 
It  is  further 

Ordered,  That  the  company  file  a  schedule  of  said  rates  as  pro- 
vided for  in  said  Ordinance  No.  10-1921  forthwith,  which  is  ac- 
cordingly done. 
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A  Member  of  the  Board  of  Deputy  State  Supervisors  and  Inspectors 
of  Elections  May  Perform  the  Duties  of  Acting  Judge  of  the  Mu- 
nicipal Court  of  Alliance  During  the  Vacation  of  the  Regular 
Judge,  as  These  Officers  Are  Compatible. — The  Position  of  Dep- 
uty Clerk  of  the  Board  of  Deputy  State  Supervisors  and  Inspec- 
tors of  Elections  and  that  of  Acting  Judge  of  the  Municipal  Court 
of  Alliance,  Ohio,  Are  Compatible,  but  it  Would  Not  be  Physi- 
cally Possible  to  Perform  the  Duties  of  Both  Places  Between  the 
First  Day  of  September  and  the  Day  Preceding  the  First  Day  of 
General  Registration  (Sec.  4895,  6.  C). — The  Positions  of  Mem- 
ber of  the  Board  of  Deputy  State  Supervisors  and  Inspectors  of 
Elections  and  that  of  Deputy  Clerk  of  the  Same  Board  Are  In- 
compatible, and  May  Not  be  Held  by  the  Same  Person  at  the 
Same  Time  Because  the  Clerk  and  Deputy  Clerk  of  Such  Board, 
Under  the  Provisions  of  Section  4794,  G.  C,  Must  be  Two  Resi- 
dent Electors  of  the  County  Other  than  Members  of  the  Board. 


No.  2428— (Opinion  Dated  September  20,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio: 

Gentlemen — Acknowledgment  is  made  of  the  receipt  of  your 
recent  request  for  the  opinion  of  this  department  upon  the  follow- 
ing question: 

"A  member,  being  deputy  clerk  of  the  board  of  deputy 
state  supervisors  and  inspectors  of  election,  having  the  Alli- 
ance office  in  charge,  receiving  half  of  his  salary  from  county 
funds  and  half  from  the  city  funds,  has  been  appointed  acting 
judge  of  the  municipal  court  of  Alliance,  Ohio,  to  act  during 
the  vacation  of  the  regular  judge.  Are  these  offices  com- 
patible ?" 

Provision  for  the  appointment  of  an  acting  judge  for  the  mu- 
nicipal court  of  Alliance  appears  in  the  following  section  of  the 
General  Code: 

"Sec.  1579-229:  *  *  *  In  case  said  judge  shall  be  inca- 
pacitated from  sitting  in  any  case,  or  by  reason  of  absence 
or  inability  be  unable  to  attend  sessions  of  said  court,  the 
mayor  of  the  city  of  Alliance  may  appoint  some  attorney  hav- 
ing the  qualifications  required  by  this  act,  to  act  in  his  stead. 

625 
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until  said- judge  is  able  to  resume  his  said  position.  Such 
appointments  shall  be  certified  by  the  court  or  mayor  as  the 
case  may  be  and  entered  upon  the  record,  provided,  however, 
that  in  the  event  an  attorney  at  law  receives  the  appointment, 
nothing  contained  in  this  act  nor  in  other  laws  of  Ohio,  shall 
prevent  the  acting  municipal  judge  from  practicing  as  an 
attorney  and  counselor  at  law,  in  any  other  court  in  said  state, 
in  any  and  all  matters  of  business  not  originated  or  pending 
in  said  municipal  court." 

In  propounding  your  question  it  is  possible  you  have  in  mind 
the  closing  section  of  the  act  creating  the  municipal  court  of  Alli- 
ance, reading  as  follows : 

"The  judge  of  the  municipal  court  shall  be  subject  to  the 
same  disabilities  and  may  be  removed  from  office  for  the  same 
causes  as  the  judge  of  the  court  of  common  pleas.  The  va- 
cansies  arising  from  any  cause  except  as  herein  provided  shall 
be  filled  by  appointment  by  the  governor  of  the  state." 

This  section  says  that  the  judge  of  the  municipal  court  shall 
be  subject  to  the  same  disabilities  as  the  judge  of  the  Court  of  Com- 
mon Pleas,  and  bearing  upon  the  question  of  holding  another  office, 
the  Constitution  of  Ohio  reads  as  follows,  relative  to  judges  of  the 
Common  Pleas  Court: 

"The  judges  *  *  *  of  the  cotirt  of  common  pleas  *  *  * 
shall  receive  no  fees  or  perquisites,  nor  hold  any  office  of 
profit  or  trust,  under  the  authority  of  this  state  or  of  the 
United  States.  *  *  *"     (Sec.  14,  Art.  4,  Ohio  Constitution.) 

* 

In  view  of  the  language  occurring  in  Section  1579-229,  supra, 
relative  to  the  special  provisions  made  for  the  appointment  and 
qualifications  of  an  acting  judge,  it  is  believed  that  the  provisions 
of  Section  1579-232,  General  Code,  apply  only  to  the  regularly 
elected  judge  of  the  Municipal  Court  or  the  one  having  a  permanent 
tenure,  and  not  against  the  person  who  is  appointed  to  serve  during 
the  vacation  of  the  regular  judge  or  who  might  be  called  upon  to 
serve  for  several  days  where  there  was  a  vacancy  or  absence  to  be 
filled  through  appointment  by  the  governor. 

In  your  question  you  indicate  that  a  member  of  the  board  of 
deputy  state  supervisors  and  inspectors  of  elections  also  serving  as 
deputy  clerk  of  the  board  of  deputy  state  supervisors  and  inspec- 
tors of  elections  for  Stark  county,  has  been  appointed  acting  judge 
of  the  municipal  court  of  Alliance  to  act  during  the  vacation  of  the 
regular  municipal  judge. 

Stark  county  has  a  board  of  deputy  supervisors  and  inspectors 
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of  elections  rather  than  a  board  of  deputy  state  supervisors  of  elec- 
tions, because  of  the  language  of  Section  4788,  G.  C.,  which  reads 
in  part  as  follows: 

"In  each  county  of  the  state  *  *  *  which  contains  two  or 
more  cities  in  which  registration  is  required  by  law,  there 
shall  be  a  board  of  deputy  state  supervisors  and  inspectors  of 
elections,  consisting  of  four  members  who  shall  be  qualified 
electors  of  the  county." 

Section  4794,  G.  C,  provides  that  within  five  days  after  the 
members  of  the  board  of  deputy  state  supervisors  and  inspectors 
of  elections  are  appointed,  they  shall  meet  and  organize  by  select- 
ing one  of  their  number  as  chief  deputy  and  "two  resident  electors 
of  the  county,  other  than  members  of  the  board,  as  clerk  and  deputy 
clerk  respectively,  all  of  which  officers  shall  continue  in  office  for 
two  years." 

Section  4795  provides  for  the  election  of  the  clerk  and  deputy 

clerk  by  the  members  of  the  board  and  says  that: 

"If,  after  five  ballots,  no  person  shall  be  agreed  upon  as 
clerk,  the  names  of  all  persons  so  voted  for  on  the  fifth  ballot, 
together  with  the  names  of  the  deputies  who  nominated 
them,  shall  be  certified  to  the  state  supervisor  and  inspector, 
who  shall  designate  therefrom  one  of  such  persons  to  serve 
as  clerk  and  another  of  such  persons  to  serve  as  deputy  clerk. 
The  clerk  and  deputy  clerk  shall  be  of  opposite  political  par- 
ties, and  each  of  such  officers  shall  have  been  nominated  by 
a  deputy  state  supervisor  and  inspector  of  the  political  party 
to  which  he  belongs." 

From  a  reading  of  the  provisions  of  Sections  4794  and  4795, 
here  cited,  it  is  at  once  apparent  that  a  member  cannot  be  a  deputy 
clerk  of  the  board  of  deputy  state  supervisors  and  inspectors  of 
elections,  for  these  sections,  in  conjunction  with  Sections  4797, 
4798,  4799,  G.  C,  and  other  sections  of  the  law,  clearly  indicate  that 
there  is  but  one  deputy  clerk  of  the  board  of  deputy  state  supervis- 
ors and  inspectors  of  elections.  You  indicate  that  the  deputy  clerk 
in  question  has  charge  of  the  Alliance  office  of  the  board  of  deputy 
state  supervisors  and  inspectors  of  elections  and  the  time  which  he 
must  spend  in  such  office,  under  Section  4875,  G.  C.,  appears  as  fol- 
lows: 

"In  counties  containing  a  registration  city,  the  board  of 
deputy  state  supervisors  shall  have  a  sufficient  and  suitable 
office  and  rooms  in  such  city  *  *  *  which  shall  be  in  charge  of 
the  clerk  thereof.  *  *  *  in  quadrennial  general  registration 
cities  such  office  shall  be  kept  open  at  such  times  as  the  board 
may  require." 
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Alliance  is  a  quadrennial  registration  city  and  comes  within 
the  language  of  Section  4783,  G.  C.  The  statutes  do  not  set  forth 
any  particular  time  when  the  office  of  the  deputy  state  supervisors 
and  inspectors  of  elections,  in  a  quadrennial  registration  city,  shall 
be  kept  open,  except  as  appears  in  Sections  4895  and  4896,  G.  C, 
which  reads  as  follows : 

"Sec.  4895.  Between  the  first  day  of  September  and  the 
day  preceding  the  first  of  the  days  prescribed  for  the  general 
registration,  and  no  longer,  the  clerk  of  the  board  of  deputy 
state  supervisors  shall  act  as  registering  officer  in  the  cases 
only  described  in  the  following  two  sections." 

"Sec.  4896:  Any  person  resident  of  such  city  who  will 
be  lawfully  entitled  to  vote  therein  at  the  next  succeeding 
November  election  may  go  before  such  clerk  at  the  office  of 
the  board,  and,  on  making  and  subscribing  an  oath  before  him 
that  he  will  necessarily  and  unavoidably  be  absent,"  etc.,  etc. 

It  will  thus  be  noted  that  the  clerk  of  the  board  of  deputy  state 
supervisors  and  inspectors  of  elections  in  charge  of  the  office  of  the 
board  in  a  quadrennial  registration  city  must  be  on  duty  at  the  office 
of  the  board  (4896)  during  the  time  set  forth  in  Section  4895,  Gen- 
eral Code,  that  is,  between  the  first  day  of  September  and  the  day 
preceding  the  first  of  the  days  prescribed  for  the  general  registra- 
tion. It  would  therefore  appear  that  during  this  period  it  would 
be  physically  impossible  for  one  in  charge  of  the  office  of  the  elec- 
tion board  to  perform  judicial  duties  in  another  place  or  court  room, 
because  the  section  says  that  during  this  period  electors  "may  go 
before  such  clerk  at  the  office  of  the  board,"  which  carries  with  it 
the  idea  that  the  clerk  would  be  there  on  duty  at  the  office  of  the 
board  to  register  those  electors  who  indicated  that  they  would  be 
unavoidably  absent  on  the  regular  registration  days. 

Bearing  upon  the  question  of  compatibility  as  regards  a  per- 
son who  is  a  member  and  the  deputy  clerk  of  the  board  of  deputy 
state  supervisors  and  inspectors  of  election  performing  the  duties 
of  the  acting  judge  of  the  Municipal  Court  of  Alliance  during* the 
vacation  of  the  regular  judge,  the  rule  of  incompatibility  has  been 
well  stated  as  follows: 

"In  the  absence  of  express  statutory  provisions,  disquali- 
fication to  hold  two  or  more  offices  is  limited  to  offices  the 
duties  of  which  are  necessarily  incompatible."  (State  ex  rel. 
v.  Kinney,  20  O.  C.  C,  325.) 

"Offices  are  considered  incompatible  when  one  is  subor- 
dinate to  or  in  any  way  a  check  upon  the  other ;  or  when  it  is 
physically  impossible  for  one  person  to  discharge  the  duties 
of  both."     (State  v.  Gebert,  12  C.  C.  (n.  s.),  275.) 
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"At  common  law  the  only  limit  to  the  number  of  offices 
one  person  might  hold  was  that  they  should  be  compatible 
and  consistent.  The  incompatibility  does  not  consist  in  a 
physical  inability  of  one  person  to  discharge  the  duties  of  the 
two  offices,  but  there  must  be  some  inconsistency  in  the  func- 
tions of  the  two;  some  conflict  in  the  duties  required  of  the 
officers,  *  *  *."     (State  v.  Bus,  135  Mo.,  325.) 

"The  force  of  the  word  (incompatibility)  *  *  *  is  that, 
from  the  nature  and  relations  to  each  other  of  the  two  places, 
they  ought  not  to  be  held  by  the  same  person,  from  the  con- 
trariety and  antagonism  which  would  result  in  the  attempt 
by  one  person  to  faithfully  •  and  impartially  discharge  the 
duties  of  one  toward  the  incumbent  of  the  other."  (Throop 
on  Public  Offices,  Section  34.) 

As  far  as  can  be  ascertained  from  a  careful  reading  of  the 
statutes  and  examination  of  the  duties  of  a  member  of  the  board 
of  deputy  state  supervisors  and  inspectors  of  elections  and  the 
duties  of  acting  judge  of  the  municipal  court  during  a  vacation 
period,  no  incompatibility  appears  because  neither  is  subordinate 
to  the  other  nor  is  one  office  a  check  upon  the  other.  The  same  is 
also  true  as  regards  the  deputy  clerk  of  the  deputy  state  supervisors 
and  inspectors  of  elections,  holding  the  office  of  acting  judge  during 
the  vacation  of  the  regular  judge  of  the  municipal  court,  inasmuch 
as  neither  of  these  offices  is  a  check  upon  the  other  nor  is  one  in 
any  wise  subordinate  to  the  other.  However,  as  heretofore  pointed 
out,  the  clerk  in  charge  of  the  office  in  a  registration  city  would  be 
prevented  from  performing  the  duties  of  acting  municipal  judge 
between  the  first  day  of  September  and  the  day  preceding  the  first 
of  the  registration  days,  because  of  the  language  appearing  in  Sec- 
tions 4895  and  4896,  C.  C. 

In  answer  to  your  question  you  are  therefore  advised  as  fol- 
lows: 

1.  A  member  of  the  board  of  deputy  state  supervisors  and  in- 
spectors of  elections  may  perform  the  duties  of  acting  judge  of  the 
municipal  court  of  Alliance  during  the  vacation  of  the  regular 
judge,  as  these  offices  are  compatible. 

2.  The  position  of  deputy  clerk  of  the  board  of  deputy  state 
supervisors  and  inspectors  of  elections  and  that  of  acting  judge  of 
the  municipal  court  of  Alliance,  Ohio,  are  compatible,  but  it  would 
not  be  physically  possible  to  perform  the  duties  of  both  places  be- 
tween the  first  day  of  September  and  the  day  preceding  the  first 
day  of  general  registration  (Sec.  4895,  G.  C). 

3.  The  positions  of  member  of  the  board  of  deputy  state 
supervisors  and  inspectors  of  elections  and  that  of  deputy  clerk  of 
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the  same  board  are  incompatible,  and  may  not  be  held  by  the  same 
person  at  the  same  time  because  the  clerk  and  a  deputy  clerk  of 
such  board,  under  the  provisions  of  Section  4794,  C.  C,  must  be 
two  resident  electors  of  the  county  other  than  members  of  the 
board. 

Inheritance  Tax  Cannot  be  Asaessed  in  this  State  on  a  Succession 
to  Stock  Owned  by  a  Non-Resident  Decedent  in  a  Corporation 
Organized  and  Existing  Under  the  Laws  of  Another  State  bat 
which  Does  Business  and  Owns  Real  Estate  in  Ohio. 


No.  2433— (Opinion  Dated  September  21,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio: 

Gentlemen — You  request  the  opinion  of  this  department  upon 

the  following  question : 

"Will  you  kindly  advise  whether  or  not  inheritance  tax 
can  be  assessed  in  this  state  on  the  succession  to  stock  owned 
by  a  non-resident  decedent  in  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  State  of  New  Jersey,  but  which 
does  business  and  owns  real  estate  in  Ohio?" 

The  inheritance  tax  law  of  this  state  contains  the  following 
provisions  : 

"Sec.  5331.    As  used  in  this  subdivision  of  this  chapter: 

1.  The  words  'estate'  and  'property*  include  everything 
capable  of  ownership,  or  any  interest  therein  or  income  there- 
from, whether  tangible  or  intangible,  and  except  as  to  real 
estate,  whether  within  or  without  this  state,  which  passes  to 
any  one  person,  institution  or  corporation,  from  any  one  person, 
whether  by  a  single  succession  or  not. 

2.  'Succession'  means  the  passing  of  property  in  posses- 
sion or  enjoyment,  present  or  future. 

3.  'Within  this  state,'  when  predicated  of  tangible  prop- 
erty, means  physically  located  within  this  state;  when  predi- 
cated of  intangible  property,  that  the  succession  thereto  is, 
for  any  purpose,  subject  to,  or  governed  by  the  law  of  this 
state.  *  *  *" 

"Sec.  5332.  A  tax  is  hereby  levied  upon  the  succession 
to  any  property  passing,  in  trust  or  otherwise,  to  or  for  the  use 
of  a  person,  institution  or  corporation,  in  the  following  cases : 

1.  When  the  succession  is  by  will  or  by  the  intestate 
laws  of  this  state  from  a  person  who  was  a  resident  of  this 
state  at  the  time  of  his  death. 

2.  When  the  succession  is  by    will  or  by  the  intestate 
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laws  of  this  state  or  another  state  or  country,  to  property 
within  this  state,  from  a  person  who  was  not  a  resident  of 
this  state  at  the  time  of  his  death. 

3.  When  the  succession  is  to  property  from  a  resident, 
or  to  property  within  this  state  from  a  non-resident,  by  deed, 
grant,  sale,  assignment  or  gift,  made  without  a  valuable  con- 
sideration substantially  equivalent  in  money  or  money's  worth 
to  the  full  value  of  such  property: 

(a)  In  contemplation  of  the  death  of  the  grantor,  vendor, 
assignor,  or  donor,  or 

(b)  Intended  to  take  effect  in  possession  or  enjoyment 
at  or  after  such  death.  *  *  *" 

"Sec.  5349-14.  The  tax  on  the  succession  to  intangible 
property  or  tangible  personal  property  not  within  this  state 
from  a  resident  of  this  state  shall  be  deemed  to  have  orginated 
in  the  municipal  corporation  or  township  in  which  the  decedent 
resided. 

The  municipal  corporation  or  township  in  which  the  tax 
on  the  succession  to  the  intangible  property  of  a  non-resident 
accruing  under  the  provisions  of  this  subdivision  of  this  chap- 
ter, shall  be  deemed  to  have  originated,  shall  be  determined 
as  follows: 

1.  In  the  case  of  shares  of  stock  in  a  corporation  organ- 
ized or  existing  under  the  laws  of  this  state,  such  taxes  shall 
be  deemed  to  have  originated  in  the  ihunicipal.  corporation  or 
township  in  which  such  corporation  has  its  principle  place  of 
business  in  this  state.  *  *  *" 

Analysis  of  these  sections  requires  us  first  to  determine 
whether  a  share  of  stock  is  to  be  regarded  as  tangible  or  intangible 
property.  The  answer  to  this  question  is  more  or  less  obvious  in 
itself,  but  is  made  certain  for  the  purposes  of  the  Ohio  law  by  the 
provisions  of  Section  5348-14  above  quoted,  which  of  itself  classifies 
each  share  of  stock  as  intangible  property. 

It  follows  from  this,  without  further  argument,  that  the  place 
where  tangible  property  belonging  to  the  corporation  itself  is  located 
is  immaterial ;  for  it  is  not  that  property  which  passes.  In  respect 
to  that  property  there  has  been  no  succession;  but  the  transfer 
which  has  taken  place  relates  to  the  intangible  property  known  as 
a  share  of  stock. 

Inasmuch  as  the  decedent  in  the  case  submitted  was  a  non- 
resident of  this  state,  it  now  becomes  necessary  to  determine 
whether  the  shares  of  stock  of  a  foreign  corporation  having  prop- 
erty in  this. state  are  "property  within  this  state"  for  inheritance 
tax  purposes ;  for  Section  5332  of  the  General  Code  makes  it  plain 
that  where  the  succession  was  from  a  non-resident  the  tax  is  only 
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to  be  applied  when  the  property  is  within  this  state.  The  property 
being  intangible,  the  rule  for  determining  whether  it  is  within  this 
state  or  not  is  furnished  by  subsection  3  of  Section  5331  above 
quoted,  and  we  must  inquire  whether  the  succession  to  the  share  of 
stock  is  for  any  purpose  subject  to  or  governed  by  a  law  of  this 
state. 

It  is  to  be  borne  in  mind  that  the  share  of  stock  itself  is  not 
physically  present  within  this  state;  that  the  corporate  books  and 
records  are  presumably  kept  at  an  office  outside  of  this  state,  and 
that  the  decedent  was  a  non-resident.  There  could  therefore  be  no 
recourse  to  any  court  of  this  state  for  the  purpose  of  enforcing  any 
direct  or  collateral  rights  growing  out  of  the  succession  by  death ; 
and  if  a  foreign  court  should  be  called  upon  to  determine  the  course 
of  that  succession  or  any  collateral  rights  growing,  out  of  it,  it  is 
inconceivable  that  any  Ohio  law  would  be  applied  by  that  court.  It 
would  not  be  the  Ohio  corporation  law  because  the  organic  law  of 
the  corporation  is  that  of  New  Jersey,  and  for  very  obvious  reasons 
it  would  not  be  the  Ohio  law  of  administration  or  of  descent  or  dis- 
tribution. 

None  of  these  conclusions  is  altered  by  the  fact  that  the  com- 
pany does  business  in  this  state  and  has  property  here.  True,  these 
circumstances  have  required  the  corporation  to  comply  with  cer- 
tain regulatory  laws  of  the  state  before  being  entitled  to  do  busi- 
ness, but  these  laws  exhaust  their  force  upon  the  corporation  itself 
as  an  entity,  and  in  nowise  affect,  under  any  possible  circumstances, 
the  devolution  of  the  property  right  involved  in  its  shares  of  stock 
nor  the  effective  enforcement  and  protection  of  such  rights. 

Therefore,  on  principle,,  it  does  not  seem  difficult  to  answer  the 
commission's  question  in  the  negative. 

Text  writers  on  the  subject  of  inheritance  taxes  make  the 
statement  that  several  states  claim  inheritance  tax  on  stock  of  non- 
residents in  corporations  not  organized  under  their  laws  but  owning 
property  within  the  state.  See  Blakemore  and  Bancroft,  Section 
197 ;  Gleason  and  Otis,  page  320.  No  case  has  been  found,  however, 
in  which  this  claim  has  been  sustained.  The  only  possible  theory 
on  which  it  could  be  sustained  is  stated  in  the  work  last  cited,  as 
follows : 

"On  the  theory  that  a  certificate  of  stock  is  a  mere  muni- 
ment of  title,  like  a  title  deed,  not  the  stock  itself,  but  mere 
evidence  of  its  ownership  *  *  *." 

This  theory  probably  owes  its  origin  to  a  dictum  of  Gray,  J.,  In 
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re  Bronson,  150  N.  Y.  1,  in  which  he  used  the  following  language: 

"The  shareholders  are  persons  who  are  interested  in  the 
operation  of  the  corporate  property  and  franchises,  and  their 
shares  actually  represent  undivided  interests  in  the  corporate 
enterprise.  The  corporation  has  the  legal  title  to  all  the  prop- 
erties acquired  and  appurtenant,  but  it  holds  them  for  the 
pecuniary  benefit  of  those  persons  who  hold  the  capital  stock." 

This  dictum,  however,  is  not  only  erroneous  as  a  description 
of  the  legal  relations  existing  between  a  corporation  and  its  stock- 
holders with  respect  to  the  property  of  the  corporation,  but  it  has 
apparently  been  repudiated  by  the  same  learned  judge  in  a  later 
New  York  case  (In  re  Palmer,  183  N.  Y.,  238),  wherein  he  said: 

"A  share  of  capital  stock  represents  the  distinct  interest 
which  its  holder  has  in  the  corporation,  and  his  right  to  par- 
ticipate in  the  distribution  of  the  net  earnings  of  the  corpora- 
tion *  *  *  or  in  that  of  its  assets,  upon  a  dissolution  *  *  *. 
They  evidence  the  extent  of  his  proprietary  interest  and  their 
assessment  for  taxation  purposes  must  be  upon  that  interest, 
regarded  as  an  entity,  and  is  unapportionable  with  reference 
to  the  situs  of  the  corporate  properties.  The  tax,  imposed  by 
the  state  upon  the  transfer  of  such  property,  *  *  *  is  not  upon 
the  property  which  passes ;  it  is  upon  the  right  of  succession 
to  it.  The  transfer  tax  act  operates  upon  that  general  right 
to  succeed  to  the  interest  of  the  deceased  in  the  corporation, 
and  it  is  inconceivable  that  the  value  of  the  interest,  upon 
which  the  tax  is  computed,  is  determinable  by  the  location  of 
the  corporate  properties." 

But  quite  apart  from  the  vacillations  of  the  eminent  jurist 
whose  opinions  have  been  quoted  upon  the  question,  it  is  clear  that 
the  Ohio  inheritance  tax  law  cannot  be  stretched  to  cover  a  case 
like  that  which  the  commission  submits,  because  the  theory  which 
would  justify  such  an  application  of  it  would  virtually  stamp  the 
succession  to  a  share  of  stock  as  one  in  and  to  tangible  property, 
viz.,  that  belonging  to  the  corporation  and  located  in  Ohio ;  whereas 
our  statute  classes  such  a  succession  as  we  have  seen  as  one  to  in- 
tangible property* 

For  all  the  foregoing  reasons,  the  commission  is  advised  that 
in  the  opinion  of  this  department  inheritance  tax  cannot  be  as- 
sessed in  this  state  on  a  succession  to  stock  owned  by  a  non-resi- 
dent decedent  in  a  corporation  organized  and  existing  under  the 
laws  of  another  state  but  which  does  business  and  owns  real  estate 
in  Ohio. 
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Section  710-37,  G.  C,  Does  Not  Apply  to  National  Banks,  but  Such 
Banks  Must  Meet  and  Comply  with  the  Requirements  of  Section 
710-150,  G.  C  if  They  Transact  a  Trust  Business  in  this  State. 


No.  2431—  (Opinion  Dated  September  21,  1921.) 

Department  of  Commerce,  Division  of  Banks,  Columbus,  Ohio: 

Gentlemen — Your  letter  of  recent  date  relative  to  the  applica- 
tion of  the  state  bank  act  to  national  banks,  was  duly  received. 

As  I  understand  it,  the  question  you  desire  answered  is  whether 
or  not  national  banks  located  and  transacting  a  trust  business  in 
Ohio  cities  having  a  population  in  excess  of  ten  thousand  must,  in 
addition  to  complying  with  Section  710-150,  G.  C,  also  meet  the 
requirement  of  Section  710-37,  G.  C,  that  corporations  transacting 
a  trust  business  in  combination  with  a  commercial  or  savings  bank 
must  have  a  capital  of  not  less  than  $100,000  in  addition  to  the 
capital  required  by  the  same  section  for  commercial  or  savings  bank 
purposes. 

Section  710-37,  G.  C,  reads  as  follows: 

"The  capital  of  a  commercial  or  savings  bank  or  a  com- 
bination of  both  shall  be  not  less  than  twenty-five  thousand 
dollars;  provided  that  in  cities  the  population  of  which  ex- 
ceeds ten  thousand  such  capital  shall  be  not  less  than  fifty 
thousand  dollars. 

The  capital  of  a  corporation  transacting  a  trust  business 
shall  be  not  less  than  one  hundred  thousand  dollars  and  if 
such  business  is  combined  with  that  of  a  commercial  or  sav- 
ings bank,  or  a  combination  of  both,  such  capital  shall  be  in 
addition  to  the  capital  required  for  such  commercial  or  sav- 
ings bank,  or  a  combination  of  both,  as  provided  herein." 

Section  11,  paragraph  k,  of  the  Federal  Reserve  Bank  Act  (6 
Fed.  Stats.  Annot.,  pp.  817,  829;  Sec.  979k,  U.  S.  Compiled  Stat- 
utes), provides  that  the  Federal  Reserve  Board  shall  be  authorized: 

"To  grant  by  special  permit  to  national  banks  applying 
therefor,  when  not  in  contravention  of  state  or  local  law,  the 
right  to  act  as  trustee,  executor,  administrator,  or  registrar 
of  stocks  and  bonds  under  such  rules  and  regulations  as  the 
said  board  may  prescribe. 

In  People  vs.  Brady,  271  111.,  100,  the  court  held  that  the  provi- 
sion of  the  federal  act  just  quoted  was  unconstitutional,  for  the 
reason  that  the  power  thereby  conferred  upon  national  banks  was 
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not  reasonably  necessary  to  the  efficiency  of  such  banks  as  agen- 
cies of  the  government,  and  concerned  matters  of  private  property 
rights  which  are  subject. to  regulation  by  the  states  and  not  to  the 
control  of  congress.  And  also  in  Attorney-General  vs.  Bank,  192 
Mich.,  640,  it  was  held  that  the  power  provided  for  had  no  necessary 
connection  with  the  business  of  lending  money  and  accepting  de- 
posits by  national  banks,  and  that  the  attempted  legislation '  in- 
vaded the  soverignty  of  the  states  in  which  the  control  of  the  devo- 
lution of  property  and  the  conduct  of  private  business,  within  the 
state  is  placed. 

The  Michigan  case  reached  the  Supreme  Court  of  the  United 
States  (Bank  v.  Attorney-General,  244  U.  S.,  416),  and  was  re- 
versed, the  court  holding  that  congress  lid  not  exceed  its  power  in 
enacting  the  provision  in  question.  In  referring  to  the  scope  and 
effect  of  the  provision  involved  the  court,  among  other  things,  said 
that: 

"The  statute  authorizes  the  exertion  of  the  particular 
function  to  national  banks  when  not  in  contravention  of  the 
state  law,  that  is,  where  the  right  to  perform  them  is  ex- 
pressly given  by  the  state  law,  or  what  is  equivalent  to  de- 
ducible  from  the  state  law  because  that  law  has  given  the 
function  to  state  banks  or  corporations  whose  business  in  a 
greater  or  less  degree  rivals  that  of  national  banks,  thus  en- 
gendering from  the  state  law  itself  an  implication  of  author- 
ity in  congress  to  do  as  to  a  national  bank  that  which  the 
state  law  has  done  as  to  other  corporations,"  etc. 

We  have  no  state  law  prohibiting  banks  from  conducting  a 
trust  business  in  this  state  such  as  was  involved  in  Appeal  of 
Woodbury,  78  N.  H.,  50,  and  hence,  generally  speaking,  the  granting 
of  special  permits  to  national  banks  located  in  Ohio  to  engage  in 
such  business  here  could  not  be  said  to  be  authorizing  the  banks 
to  act  in  contravention  of  our  laws.  On  the  contrary,  Section  710-2 
of  our  law  contains  an  express  recognition  of  the  right  of  national 
banks  having  special  permits  from  the  Federal  Reserve  Board  to 
conduct  a  trust  business  here,  or  at  least  impliedly  consents  there- 
to, by  the  provision  thereof  that  "the  trust  department  of  any  bank 
organized  and  existing  under  the  laws  of  the  United  States  shall 
be  subject  to  inspection,  examination  and  regulation  as  provided  by 
law."    See  also  proviso  in  Section  710-17,  G.  C,  par.  (a). 

By  reason  of  the  specific  references  to  national  banks,  or  to 
the  trust  departments  of  such  banks,  in  Sections  710-2,  710-11, 
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710-17,  710-31,  710-127  and  710-128,  G.  C,  and  the  several  regula- 
tory provisions  of  the  Ohio  act  which  could  not  be  applied  to  na- 
tional banks  because  of  their  being  peculiarly  under  federal  control, 
it  would  seem  that  it  was  not  intended  to  subject  such  banks  to  all 
of  the  provisions  of  the  Ohio  act,  but  only  in  the  instances  and  to 
the  extent  specifically  provided  for,  or  where  the  language  em- 
ployed is  of  such  character,  and  is  used  in  such  connection  as  to 
clearly  show  that  it  was  intended  to  be  all  embracing  and  to  reach 
national  as  .well  as  state  banks,  such,  for  instance,  as  Section  710- 
150,  G.  C,  presently  to  be  referred  to.  If  such  was  not  the  legisla- 
tive intent,  why  make  special  reference  to  national  banks  or  to 
their  trust  departments  in  the  sections  grouped  above,  since  the 
general  language  thereof,  if  considered  alone,  would  be  broad 
enough  to  include  them? 

While  Section  710-37,  G.  C,  and  other  sections  of  the  state 
bank  act  may  not  apply  to  national  banks,  it  is  the  opinion  of  this 
department  that,  since  the  exercise  of  trust  powers  by  national 
banks  must  not,  under  the  federal  law  above  quoted,  be  in  contra- 
vention of  state  law,  such  banks  as  desire  to  exercise  trust  powers 
here,  must  meet  the  capital  and  other  requirements  of  Section  710- 
150,  G.  C,  which  reads  as  follows: 

"No  trust  company,  or  corporation,  either  foreign  or  do- 
mestic, doing  a  trust  business  shall  accept  trusts  which  may 
be  vested  in,  transferred  or  committed  to  it  by  a  person,  firm, 
association,  corporation,  court  or  other  authority,  of  prop- 
erty within  this  state,  until  its  paid  in  capital  is  at  least  one 
hundred  thousand  dollars,  and  until  such  corporation  has  de- 
posited with  the  treasurer  of  state  in  cash  the  sum  of  one 
hundred  thousand  dollars,  except  that  the  full  amount  of  such 
deposit  by  such  corporation  may  be  in  bonds  of  the  United 
States,  or  of  this  state  or  any  municipality  or  county  therein, 
or  of  any  other  state  or  any  municipality  or  county  therein, 
or  in  the  first  mortgage  bonds  of  any  railroad  corporation  that 
for  five  years  last  past  has  earned  at  least  five  per  cent  net 
on  its  issue  and  outstanding  capital  stock,  which  securities 
and  the  sufficiency  thereof  shall  be  approved  by  the  superin- 
tendent of  banks.  From  time  to  time  said  treasurer  shall, 
with  the  approval  of  the  superintendent  of  banks,  permit 
withdrawals  of  such  securities  or  cash,  or  part  thereof,  upon 
deposit  with  him  and  approval  of  the  superintendent  of  banks, 
of  cash  or  other  securities  of  the  kind  heretofore  named,  so 
as  to  maintain  the  value  of  such  deposits  as  herein  provided, 
and  so  long  as  it  continues  solvent  he  shall  permit  it  to  col- 
lect the  interest  on  its  securities  so  deposited." 
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While  the  section  just  quoted  does  not  in  terms  specifically  re- 
fer to  national  banks,  yet  the  language  used  in  the  introductory 
part,  viz.,  "no  trust  company,  or  corporation,  either  foreign  or 
domestic,"  is  broad  enough  to  include  them.  See  Appeal  of  Wood- 
bury, supra,  holding  that  the  provision  of  the  New  Hampshire 
bank  act  that  "No  trust  company,  loan  and  trust  company,  loan 
and  banking  company,  bank  or  banking  company,  or  similar  cor- 
poration," shall  be  appointed  administrator,  etc.,  includes  national 
as  well  as  state  banks,  although  the  other  sections  of  the  act  had 
reference  to  state  banking  institutions  only.  In  this  connection 
the  court  said: 

"The  fact  that  the  principal  part  of  the  act  necessarily 
excludes  them  (national  banks)  from  its  operation  does  not 
conclusively  show  they  were  not  included  in  Section  34,  the 
terms  of  which,  when  thus  applied,  present  no  inconsistency. 
It  is  apparent  that  that  section  was  intended  to  have  a 
broader  application  than  most  of  the  preceding  sections,  and 
to  relate  to  national  as  well  as  state  banks." 

You  are  therefore  advised  that  Section  710-37,  G.  C.,  does  not 
apply  to  national  banks,  but  that  such  banks  must  meet  and  comply 
with  all  the  requirements  of  Section  710-150,  G.  C,  if  they  transact 
a  trust  business  in  this  state. 
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MOTION  DOCKET 

17136— Jacob  Ziskin  v.  Samuel 
Yamshon.  (At  Chambers,  Septem- 
ber 12,  1921.)  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  reco- 
ord.  Motion  dismissed  on  application 
of  plaintiff  in  error. 

17141— State,  ex  rel.  George  E. 
Falke,  v.  Louis  E.  Hill  et  al.  (At 
Chambers,  September  12,  1921.)  Mo- 
tion by  plaintiff  for  extension  of  time 
to  October  15,  1921,  to  file  brief,  in 
Cause  No.  17141  on  the  general 
docket.    Allowed. 

17148— Village  of  Wyoming  v.  The 
Ohio  Traction  Co.  et  al.  Motion  by 
plaintiff  for  one  week's  extension  of 
time  from  September  20,  1921,  to  file 
brief  in  Cause  No.  17148  on  the  gen- 
eral docket.    Allowed. 

17169— The  Metropolitan  Cleveland 
Co.  et  al.  v.  The  Stillman  Investment 
Co.  et  al.  (At  Chambers,  September 
14,  1921.)  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuy- 
ahoga county  to  certify  its  record. 
Case  settled,  motion  withdrawn  by 
plaintiff  in  error. 

17189— Rev.  Joseph  T.  Takasch  et 
al.  v.  Demko  Bakos  et  al.  Motion  by 
plaintiff  for  extension  of  time  to  print 
record  in  Cause  No.  17189  on  the  gen- 
eral docket.    Allowed. 

17231— The  State,  ex  rel.  C.  A. 
Maxwell,  Prosecuting  Attorney,  v. 
John  A.  Schneider  et  al.  (At  Cham- 
bers, September  9,  1921.)  Motion  by 
relator  for  an  ancillary  temporary  re- 
straining order  in  Cause  No.  17231  on 
the  general  docket.  Allowed.  Bond 
$200. 

17243— The  State,  ex  rel.  John  G. 
Price,  Attorney  General,  v.  Ohio  Au- 
tomobilists'  Protective  Association 
Company.  In  quo  warranto.  Appli- 
cation for  temporary  restraining  or- 
der.   Allowed. 

17208— John  Cooper  v.  State  of 
Ohio.     Motion  for  an  order  directing 


the  Court  of  Appeals  of  Franklin 
county  to  certify  its  record*  Over- 
ruled. 

17044 — Samuel  Rosenthal  et  al.  v. 
The  American  Guaranty  Co.  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Franklin  county 
to   certify   its   record.    Sustained. 

17083— The  Baker- Rauch  &  Lang 
Co.  v.  Florian  Trneny.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

17084 — Samuel  Whyde  v.  John 
Lunn.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Muskingum 
county  to  certify  its  record.  Over- 
ruled. 

17087— Stanley  Wisniewski  et  al. 
v.  Steve  Kozlowski  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Lucas  county  to  certify  its 
record.    Overruled. 

17092— Charles  S.  Wylie  et  al.  v. 
A.  T.  Wallace.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Muskingum  county  to  certify  its  rec- 
ord.   Overruled. 

17098 — Industrial  Commission  of 
Ohio  v.  Maud  E.  Dell,  Exrx.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Franklin  county  to  certify 
its  record.    Sustained. 

17098 — Industrial  Commission  of 
Ohio  v.  Maud  E.  Dell,  Exrx.  Motion 
by  David  E.  Evans,  Admr.,  to  be  made 
party  defendant  in  error,  for  leave  to 
file  cross-petition  in  error,  and  for  an 
order  directing  the  Court  of  Appeals 
of  Franklin  county  to  certify  its  rec- 
ord.    Sustained. 

17100 — Industrial  Commission  of 
Ohio  et  al.  v.  Nellia  Prunhagen.  Mo- 
tion for  an  order  directingithe  Court 
of  Appeals  of  Hamilton  county  to 
certify  its  record.    Overruled. 

17210 — Hunkin-Conkey  Construction 
Co.  v.  City  of  Cleveland.  Motion  for 
an  order  directing  the  Court  of  Ap- 
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peals  of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

17226 — Hunkin-Conkey  Construction 
Co.  v.  City  of  Cleveland,  by,  etc.  Mo- 
tion by  Thomas  S.  Farrell,  Director, 
for  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  county  to  cer- 
tify its  record.    Overruled. 


GENERAL  DOCKET 

16814— The  Mansfield  Public  Utlity 
&  Service  Co.  v.  Mabel  Grogg.  Rich- 
land.   Judgment  affirmed. 

16922 — James  Harrington  Boyd, 
Grn.,  v.  Wabash  Railway  Co.  (At 
Chambers,  August  31,  1921.)  Lucas. 
Settled  and  dismissed  at  costs  of 
plaintiff  in  error. 

17004— Oity  of  Cincinnati  v.  Ray  J. 
Hillenbrand  et  al.  Hamilton.  Judg- 
ment affirmed. 


16568 — Henry  W.  Morgenthaler  v. 
Isadore  M.  Cohen  et  al.  Hamilton. 
Judgment  affirmed. 

16610— -Otis  F.  Briggs  et  al.  v.  Ros- 
well  Hopkins  et  al.  Medina.  Judg- 
ment of  the  Court  of  Appeals  reversed 
and  that  of  the  Court  of  Common 
Pleas  affirmed. 

16871— State  of  Ohio  v.  The  Norval 
Hotel  Co.  Allen.  Exceptions  sus- 
tained. 

17150— William  R.  Powlesland  v. 
The  City  of  Toledo  et  al.  Lucas.  Dis- 
missed for  failure  to  file  printed  rec- 
ord. 

17243— The  State,  ex  rel.  John  G. 
Price,  Attorney  General,  v.  The  Ohio 
Automobilists'  Protective  Association. 
In  quo  warranto.  Judgment  of  ouster 
by  confession.  Appointment  of  trus- 
tee to  settle  affairs  of  corporation  re- 
served for  further  orders. 
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NEW  INCORPORATIONS 

The  Burns  Products  Co.,  Bluffton. 
$5,000.  William  H.  Wallace,  Charley 
£.  Burns,  Carey  F.  Niswander,  Jesse 
S.  Fisher,  M.  M.  Bogart. 

The  Harrington  Tailoring  Co., 
Cleveland,  $500.  Tracy  H.  Duncan, 
Frederick  L.  Lecke,  Joseph  A.  Schlitz, 
Theo.  C.  Robinson,  M.  Glenn. 

The  Hold-Mar  Vacuum  Piston  Co., 
Cleveland,  $500.  William  A.  McAfee, 
Maurice  F.  Hanning,  T.  F.  Veach,  B. 
C.  Walsh,  C.  A.  Niman. 

The  General  Savings  and  Loan  As- 
sociation, Cleveland,  $5,000.  Joseph 
Nuccio,  Alfred  Safran,  Alfred  DeLor- 
enzo,  Paul  DeLorenzo,  Louis  D.  Hed- 
rick. 

The  George  W.  Higgins  Co.,  Spring- 
field, $25,000.  George  W.  Higgins, 
Helen  M.  Higgins,  J.  F.  Trump,  J. 
Fred  Anderson,  £.  F.  McKee. 

The  Kain-Petersen-Heinle  C  o., 
Cleveland,  $20,000.  Robert  Kain,  Hen- 
ry Petersen,  John  A.  Bommhardt,  B. 
F.  Pollak,  J.  P.  Wright. 

The  Stewart  Brothers  Paint  Co., 
Alliance,  $75,000.  G.  C.  Baxley,  W. 
E.  Stewart,  J.  S.  Stewart,  E.  W. 
Diehl,  Ethel  Martin. 

The  Henry  Cord  Tire  Co.,  Akron, 
$500.  J.  A.  Swinehart,  M.  Rosen- 
blatt, Edmund  Burroughs,  Herbert  R. 
Fairall,  Ralph  Burroughs. 

The  Kenton  Union  Stock  Yards  Co., 
Kenton,  $10,000.  George  F.  Buck, 
Sr.,  George  Buck,  Jr.,  Mary  E.  Cron- 
ley,  Maude  A.  Buck,  Charles  R.  Price. 

The  Talbott  Rubber  Co.,  Cleveland, 
$500.  Frank  R.  Talbott,  J.  W.  Culley, 
R.  Stanley  Lucas,  C.  A.  Crummel,  Dr. 
C.  C.  Craig. 

The  Trail  Run  Telephone  Co.,  Fly, 
Monroe  County,  $6,000.  C.  H.  Busche, 
W.  J.  Ridgway,  J.  J.  I.  Moore,  W.  H. 
Dhnit. 

The  Brooks  Piston  Ring  Co.,  Cleve- 
land, $30,000.  W.  A.  Brooks,  Charles 
Brooks,  Bert  B.  Reinke,  S.  Hal  am  a, 
Charles  N.  Krieg. 

The  Lake  Shore  Plum  bine  &  Heat- 
ing Co.,  Cleveland,  $25,000.  Abra- 
ham Kramer,  Max  Kravitz,  Helen  C. 
Davis,  Alma  E.  Hagen,  Aaron  Gar- 
ber. 

The  Springfield  Rubber  Co.,  Spring- 


field, $10,000.  W.  F.  Nutt,  J.  J.  An- 
zalone,  J.  B.  Austin,  P.  C.  LeffeL  R. 
F.  White. 

The  Mattern  Co..  Ravenna,  $500.  E. 
H.  Mattern,  C.  H.  Bunker,  O.  F. 
Hickox,  E.  E.  Pemberton,  C.  A.  Pap- 
pas. 

The  Sevier  Tire  Co.,  Lima,  $10,000. 
Frank  P.  Sevier,  Paul  J.  Sevier,  Olga 
Sevier,  Edwin  Abe,  Oren  Dickason. 

The  Robinson  Wrench  Co.,  Middle- 
field,  $10,000.  Charles  Wilkerson, 
Harry  A.  Robinson,  Donald  E.  Rob- 
inson, Harry  A.  Robinson,  Jr.,  Paul 
King. 

The  L.  P.  Morgan  Co.,  Cincinnati, 
$10,000.  L.  P.  Morgan,  Charles  Per- 
dew,  F.  H.  Wiehe.  Harry  B.  Ander- 
son, Louis  A.  Nathan,  Ajnbrose  Jeg- 
ley,  Frank  Mills. 

The  Lawyers'  Bond  and  Mortgage 
Co.,  Cleveland,  $10,000.  W.  B.  Stew- 
art, James  T.  Begg,  John  W.  Eckel- 
berry,  Ashley  M.  VanDuzer,  Walker 
H.  Nye. 

The  E.  E.  Chambers  Co.,  Wellston, 
$60,000.  E.  E.  Chambers,  H.  V. 
Chambers,  C.  H.  Brown,  Edith  Cham- 
bers MaGee,  Virgil  W.  Chambers. 

The  Akron  Automobile  Co.,  Akron, 
$50,000.  Murray  S.  Parker,  Thorn aj 
J.  Donovan,  E.  A.  Parker,  John  Lo- 
per,  M.  Shock. 

The  Mogg  Realty  Co.,  Youngstown, 
$25,000.  Karl  F.  Moerg,  John  W. 
Shutrump,  Charles  Shutrump,  Fred 
Shu  trump,  Joseph  W.  Mogg. 

The  GoSlo  Safety  Signal  Co.,  Cleve- 
land, $500.  J.  M.  Ulmer,  A.  J. 
Schanfarber,  C.  R.  Berne,  A.  M.  Nell, 
E.  J.   Novy. 

The  Mechanics'  Overall  &  Wet 
Wash  Laundry  Co.,  Cincinnati,  $25,- 
000.  Howard  Woolford,  William  A. 
Crotty,  James  J.  Crotty,  Clifford 
Brown,  Alvina  Woolford. 

The  Motor  Truck  Freight  Station 
Co.,  Toledo,  $1,000.  William  F.  Gee, 
B.  C.  Baker,  E.  C.  Adrews,  Ned 
Braunschweiger,  E.  J.  Hoffman,  L.  L. 
Raubenolt. 

The  Artistic  Antique  Furniture 
Mfg.  Co.,  Columbus,  $10,000.  Mayer 
Morgenrath,  Rubin  Warsaski,  David 
Warsaski,  Oscar  Berkowitz,  Myer 
Warsaski. 
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